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Blackall,  MUls  v. 
Blackford  v.  Hill 
Blaokmore,  Dobeon  v. 
Blackwell  v.  M'Naughten     • 
Blagg  V.  Sturt      •        .        • 
Bla^,  Sturt  v.    Li  Error    • 
Blair  V,  Ormond.    In  Error 
Blair  v,  Ormond 
Blake  v.  Midland   Riulway 
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Stephens,  Pike  v. 
SteTcos  r.  Jeacocke 
StQward,  Francis  v. 
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Strickland  r.  Mansfield 
Stiyen,  Williams  v. 
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XV.  VICTOEU.    1M2.  .'    .*.• 


Thb  Judges  \rho  usually  sat  in  Bano  in  this  Term  were : — 
Lord  Campbbl^C.  J.  CouBlBaBy  J. 

PaTTSSON,  J.^\/    ^yt^  ^WlQHTMAK,  J. 


MEMORANDA. 

In  this  Vacation, 

Lord  TnURO  resigned  the  offioe  of  Lord  High  Chancellor. 

Th^  Bight  Hon.  Sir  Edwabd  Buetbnshaw  Sugdbn  was  appointed 
Lord  High  Chancellor,  and  was  created  a  Peer  hy  the  title  of  Baron 
St.  Leonards  of  Slaagham  in  the  county  of  Sussex* 

In  the  same  Vacation, 

Bf  r.  Justice  Pattbson  resigned  the  office  of  a  Judge  of  the  Court  of 
Queen's  Bench.  He  was  shortly  afterwards  sworn  in  of  Her  Mnjesty's 
Privy  Council. 

*(Jkarle%  Orampton^  of  the  Inner  Temple,  Esquire,  was  appointed  p^p 
a  Judge  of  the  Court  of  Queen's  Bench,  being  previously  advanced  ^ 
to  the  degree  of  the  Coif,  when  he  gave  rings  with  the  motto  Quctrere 
wrum.     He  afterwards  received  the  honour  of  Knighthood. 

Sir  Alexander  Jamen  Edmund  Oockbum  resigned  the  office  of  Attor- 
ney-General, and  was  succeeded  by  Sir  Frederick  Thesiger,  And  Sir 
William  Page  Wood  resigned  the  office  of  Solicitor-General,  and  was 
succeeded  by  Sir  Fitzrotf  Kelly. 


2  HALLETT  v.  DOWDALL.    Ex.  Ch.  H.  Y.  1852. 

m  THE  EXCHEQUER  CHAMBER. 

(Error  frutu  the  Qn^a's  Bench.) 

HALLETT,  GOODEN,  CLARE;-.  ALL  AN,  and  HATFIELD,  v. 

DOWDJ^li.    Feb.  8. 


•  _• 


Declaration  against  five  defendants /atated  that  defendants  were  proprietors  aid  shareholders  of, 
and  partners  in,  a  company  0^04  l^he  M.  Assurance  Company :  that  plaintiff  caused  to  be 
made  a  policf  oa  ship,  Ae.»  j>itf|fefting  that  he  made  insurance  at  and  from,  Ac,  againet  eer- 
tain  risks,  whleb  the  said  /?ofupMiy  were  contented  to  bear :  and  it  was  declared  and  agreed 
by  and  between  the  Gompajryand  the  assured,  That  the  capital  stock  and  funds  of  the  Com- 
pany  should  alone  be  Ifkl^le  to  answer  and  make  good  all  demands  under  the  policy,  and  that 
no  proprietor  of  th^Com^yany  should  be  in  anywise  liable  to  any  demands,  nor  be  in  anywise 
charged,  by  reaa^a'of  the  said  policy,  beyond  the  amount  of  his  share  in  the  capital  stock,  it 
being  one  of  ^fab^tfrilfinai  and  fundamental  principles  of  the  Company  that  the  responsibility 
of  the  individiiik  |)roprietors  should  in  all  eases  and  under  all  circumstances  be  limited  U>  their 
respeet^e't^^Rws  in  such  capital  stock :  And  the  policy  further  stated  that  the  Company  were 
eontenliqiid,  and  bound  themselyes,  to  the  assured  for  the  true  performance  of  the  premises : 
Tbf  ^uf^t'  then  alleged  that,  in  consideration  that  plaintiff  had  paid  the  premium  and  pro- 
mised defendants  to  perform  all  things  in  the  policy  contained  to  be  performed  on  his  part, 
defendants  promised  plainUff  that  they  would  become  and  be  insurers  to  plaintiff  of  1100^  on 
the  said  ship  during  the  time  in  the  policy  mentioned,  and  would  perform  all  things  therein 
eontained  on  their  part  as  such  insurers  of  WOOL  to  be  performed  ;  and  defendants  then  be- 
eame  and  were  insurers  to  plaintiff,  and  subscribed  the  policy  as  such  insurers  of  11002.  on  the 
said  ship.  The  count  then  averred  total  loss,  and  non-payment  although  the  capital  stock  and 
funds  of  the  Company  had  always  been  sufficient  to  pay  plaintiff  the  liOO/. 

One  defendanl  demoxred  to  the  county  alleging  unoertainty,  and  other  grounds  of  special  de- 
murrer. •   „        *  *  *  ^ 

A  second,  J.  G.,  pleaded  K'on  Assumpsit  ;^ and  that  the  stoot  and  funds  had  not  been  and  were 
not  sufficient 

A  third  pleaded  that  the  policy  was  made  after  stat  85  G.  8,  0.  63,  and  that  defendant's  name 
was  not  expressed  or  specified  on  the  policy ;  whereby  the  insurance  became  and  was  null : 
Special  demurrer,  alleging  that  the  plea  was  an  argumentative  denial  of  defendant's  subacrip- 
tion. 

A  fourth  defendant  pleaded  that  he  was  proprietor  of  fifty  shares  only,  of  lOOZ.  each,  and,  before 
action  brought,  had  paid  claims  and  demands  upon  the  Company  in  respect  of  insurances,  to 
the  amount  of  more  than  50002.,  of  his  own  moneys.  Demurrer  to  the  plea  as  being  an  argu- 
mentative denial  of  the  snffioiency  of  the  capital  stock,  and  as  amounting  to  a  traverse  of  thd 
promise,  and  as  uncertain. 

Held  by  the  Court  of  Queen's  Bench : 

That  the  policy,  as  set  out  in  the  declaration,  showed  a  Joint  liability,  capable  of  being  enforced 
at  law  if  the  Company  had  sufficient  capital  stock  and  funds ;  which  it  appenred  by  the  count 
they  had :  That  an  execution  of  the  policy  by  the  defendants  sufficiently  appeared :  and  that 
the  eonnt  was  good  both  on  general  and  on  special  demurrer. 

And  that  no  material  distinction  arose  in  the  case  of  the  fourth  defendant  from  his  having  paid 
on  policies  a  sum  equal  to  his  subscription. 

Also,  as  to  the  third  defendant,  that,  the  insurance  being  stated  in  the  declaration  to  have  been 
made  by  the  Company,  of  which  he  was  one,  it  was  immaterial,  since  stat.  5  G.  4,  o.  114,  that 
individual  subscribers  were  not  named  in  the  policy. 

And,  by  Erie  and  Wightman,  Js.,  that  his  special  plea  was  an  argumentative  Non  Asfumpsik 

On  the  trial  of  the  cause,  the  second  defendant,  J.  G.  (no  other  appearing),  tendered  a  bill  of 
exceptions.    The  evidence  and  ruling  which  raised  the  exceptions  as  were  follows. 

The  defondants  were  associated  in  a  partnership  for  the  purpose  of  effecting  insurances;  th« 
capital  to  consist  of  1,000,0002.,  divided  into  1002.  shares.  In  fact,  shares  to  the  amount  of 
600,0002.  only  had  been  taken,  upon  which  calls  had  been  paid  to  the  extent  of  252.  per  share, 
and  a  partial  payment  made  on  another  call  of  102.  The  Company's  deed  of  settlement  pro- 
vided that  the  affairs  should  be  managed  by  a  Board  of  directors,  who  should  issue  policies 
signed  respectively  by  three  directors  (they  being  indemnified  out  of  the  funds),  and  sboald 
cause  it  to  bo  stated  in  every  policy  that  the  subscribed  capital  of  1,000,0002.,  and  other  the 
•toek^  funds,  and  property  of  the  Company  unapplied  at  the  time  of  any  claim  or  deaaad. 
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•boald  alone  be  liable  "to  any  olaim  under  raoh  policy;  tbat  tbe  direotora  signiog,  or  any  of 
tbem,  sbould  not  be  responsible  to  tbe  assured  beyond  tbe  funds,  Ac,  in  their  bands  or  power 
at  tbe  time  of  recovery  on  tbe  policy;  and  tbat  no  proprietor  sbould  in  any  event  be  liable 
beyond  the  amoant  unpaid  on  bis  sbars.  Tbe  deed  further  provided  tbat  any  proprietor  sued 
in  respect  of  any  policy  might  give  notice  to  the  Board,  tfnd  tboy  might  take  tbe  defence  upon 
themselTety  indemnifying  such  proprietor ;  and,  if  they  should  not  do  so,  and  tbe  proprietor 
sbould  be  compelled  to  pay  the  debt,  and  should  not  be  reimbursed  by  the  directors,  provision 
was  made  for  enabliug  him  to  recover  the  debt  and  costs  against  the  proprietors  individually. 

Tbe  policy  in  question  was  in  the  form  always  adopted  by  tbe  Company.  It  was  headed  **  ^  . 
Assurance  Company.  Capital,  one  million;''  and  was  executed  by  three  directors,  who  wore 
stated  therein  to  sign  in  witness  of  tbe  premises  and  that  tbe  Company  were  content  with  the 
assurance.  Defendant  J.  G.  was  a  director,  but  did  not  sign.  The  policy  was  as  set  forth  in 
the  declaration,  with  clauses  limiting  responsibility  tq  the  capital  and  funds  of  the  Company, 
and  exempting  individual  shareholders,  except  to  the  amount  of  their  respective  shares,  but 
omitting  tbe  stipulation  direeted  by  tbe  deed,  that  the  directors  signing  should  not  be  liNble. 
beyond  the  funds  in  tbeir  hands.  Evidence  was  given  for  the  defendant  that  the  Company 
had  not,  when  the  cause  of  action  accrued,  or  afterwards,  "  any  moneys,  property,  or  available 
foods  whatever  in  their  bands"  wherewith  they  could  have  satisfied  plaintiff's  claim. 

The  Judge  ruled  that  tbe  matters  proved  were  evidence  on  which  the  jury  would  be  Justified  in 
finding  for  the  plaintiff  on  both  issues :  and  that  the  Company  bad  available  capital  stock  and 
funds  while  a  portion  of  the  capital  stock  auAcient  to  pay  the  plaintiff  remained  uncalled  fur. 

Held  by  the  Court  of  Exchequer  Chamber,  affirming  tbe  judgment  in  Q.  B., 

Tbat  the  first  count  was  good  on  general  demurrer,  inasmuch  as  it  expressly  stated  a  joint  con- 
tract made  by  tbe  defendants,  which  might  be  enforced  at  law.    Piatt,  B.,  dubitante. 

That  the  count  was  also  good  on  special  demurrer,  being  sufficiently  certain. 

That  tbe  third  defendant's  plea,  founded  on  stat.  35  G.  3,  o.  63,  waa  bad  on  general  demurrer. 

Judgment  was  also  affirmed  on  tbe  plea  of  tbe  fourth  defendant. 

Held,  further,  in  tbe  Court  of  Exchequer  Chamber,  on  tbe  bill  of  exceptions : 

By  Talfourd,  J.,  and  Parke,  Alderson,  Plat^  and  Martin,  Bs. ;  That  there  was  no  evidence  of  a 
joint  contract  by  tbe  defendants. 

By  Cresswell  and  Williams,  Js. ;  Thai  there  was  evidence  of  such  Joint  contract,  and  of  a  suffi- 
ciency of  capital  stock  and  funds.  And,  by  Cresawell,  J.,  that  tbe  clause  in  the  deed  of  settle- 
ment, exempting  every  proprietor  from  liability  beyond  his  own  unpaid  subscription,  wai 
either  insensible,  or  void  as  being  repugnant  to  tbe  rest  of  the  deed. 

Sembiej  by  Talfourd,  J.,  and  Piatt,  B.,  and  held  by  Martin,  B.,  that  there  was  evidence  of  a 
sereral  contract  by  each  defendant  with  the  assured  to  tbe  amount  unpaid  on  such  defendant's 
shares. 

Qnatrej  per  Parke  and  Alderson,  Bs.,  whether  the  policy,  not  being  conformable  to  tbe  power 
vested  in  the  directors  by  tbe  deed  of  settlement,  was  binding  on  the  defendants. 

A  venire  de  novo  was  awarded. 

Assumpsit.  1st  count.  For  that,  whereas  defendants  (plaintiffs  in 
'  error)  before  and  at  the  time  of  the  ^making  of  the  policy  after  p^„ 
mentioned,  and  from  thence  continnally  until  and  at  the  time  of  the  '- 
loss  after  mentioned,  were  proprietors  and  shareholders  of  and  partners 
in  a  Company  called  The  General  Maritime  Assurance  Company ;  and 
thereupon  the  plaintiff  (defendant  in  error)  heretofore,  viz.  on  18th 
November,  1846,  according  to  the  ^usage  and  custom  of  merchants,  p^^ 
caused  to  be  made  a  certain  policy  of  insurance  in  writing  purport-  ^ 
iug  thereby  and  containing  therein  that  certain  persons  trading  under 
the  name,  style,  and  firm  of,  and  described  therein  as,  W.  P.  Litt 
k  Boshby,  as  well  in  their  own  name  as  for  and  in  the  name  or 
names  of  all  to  whom  the  same  might  appertain,  did  make  assurance 
aod  cause  themselves,  &c.,  to  be  assured,  lost  or  not  lost,  at  and  from 
2d  August,  1846,  to  1st  August,  1847,  &c. :  the  count  then  stated 
aa  insurance  upon  goods  and  ship,  with  enumeration  of  the  risks 
which  <«  the  said  Company"  were  contented  to  bear,  &c.y  and  liberty 
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reserved  to  the  assured  in  case  of  loss,  kc,  to  sae,*  laboar,  &o.,  aboat 
the  defence,  safeguard,  and  recovery,  &c.,  without  prejudice  to  the  insn- 
ranee ;  to  the  charges  whereof  «<  the  said  Company  would  contribute, 
^.-.  ^according  to  the  rate  and  quantity  of  the  sum  therein  assured : 
^  And  it  was  declared  and  agreed  by  and  between  the  said  Company 
and  the  assured  that  the  capital  stock  and  funds  of  the  said  Company 
should  alone  be  liable  to  answer  and  make  good  all  claims  and  demands 
whatsoever  under  or  by  virtue  of  the  said  policy ;  and  that  no  proprietor 
of  the  said  Company,  his  or  her  heirs,  executors,  or  administrators,  should 
be  in  anywise  subject  or  liable  to  any  claims  or  demands,  nor  be  in  any- 
wise charged,  by  reason  of  the  said  policy,  beyond  the  amount  of  his  or 
her  share  or  shares  in  the  capital  stock  of  the  said  Company,  it  being 
one  of  the  original  and  fundamental  principles  of  the  said  Company 
that  the  responsibility  of  the  individual  proprietors  should  in  all  casea 
and  under  all  circumstances  be  limited  to  their  respective  shares  in  the 
said  capital  stock :  And  further  it  was  agreed  by  the  said  Company  that 
that  writing  or  policy  of  assurance  should  be  of  as  much  force  and  eflfeet 
as  the  surest  writing  or  policy  of  assurance  heretofore  made  in  Lombard 
Street,"  &c. :  <<  And  so  the  said  Company  were  contented  and  did  thereby 
promise  and  bind  themselves  to  the  assured,  their  executors,  adminis* 
trators,  and  assigns,  for  the  true  performance  of  the  premises,  confessing 
themselves  paid  the  consideration  due  to  the  said  Company  for  the  said 
assurance  by  the  assured  at  and  after  the  rate  of,"  &c. :  The  count  then 
stated  a  memorandum  as  to  average,  &c.,  and  proceeded :  «« Of  all  which 
premises  the  defendants  afterwards,  to  wit,  on,"  &o.,  «<  had  notice ;  and 
thereupon  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  considera- 
tion that  the  plaintiff,  at  the  request  of  the  defendants,  then  paid  to  the 
defendants  the  sum  of  92Z.  8s.  as  a  premium  or  reward  for  the  insoranoe 
of  llOOZ.  upon  the  said  ship  in  the  said  policy  of  assuratlce  mentioned 
^^-.  *during  the  time  in  the  said  policy  mentioned,  and  then  promised 
*  ^  the  defendants  to  perform  and  fulfil  all  things  in  the  said  policy  of 
insurance  contained  on  the  part  of  the  insured  to  be  performed  and  ful- 
filled, the  defendants  then  promised  the  plaintiff  that  they  the  defend- 
ants would  become  and  be  insurers  to  the  plaintiff  of  the.  said  snm  of 
11 002.  upon  the  said  ship  in  the  said  policy  of  insurance  mentioned 
during  the  said  time  in  the  said  policy  mentioned,  and  would  perform 
and  fulfil  all  things  in  tke  said  policy  of  insurance  contained  on  their 
part  as  such  insurers  of  the  said  sum  of  llOOZ.  to  be  performed  and 
fulfilled;  and  the  defendants  then  became  and  were  insurers  to  the 
plaintiff,  and  then  duly  subscribed  the  said  policy  of  insurance  as  such 
insurers  of  the  said  sum  of  11002.  upon  the  said  ship  in  the  said  policy 
in  that  behalf  mentioned:"  The  count  then  averred  interest  of  the 
plaintiff  in  the  ship,  &o. ;  authority  of  Litt  &  Bushby  to  insure  for  him, 
and  that  their  name,  &c.,  was  inserted  in  the  policy;  and  a  total  loss  by 
jterils  of  the  seas  during  the  twelve  months ;  and  it  concluded :  <<  And, 
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althoagh  the  capital  stock  and  funds  of  the  said  Company  always  from 
the  time  of  the  making  of  the  said  policy  hitherto  have  been  and  still 
are  snflScient  to  pay  the  plaintiff  the  said  sum  of  11002.  in  this  decla- 
ration mentioned ;  of  all  which/'  &c.,  defendants,  to  wit,  on,  &c.,  «  had 
notice,  and  were  then  requested  by  the  plaintiff  to  pay  him  the  said 
sum  of  llOOZ.  so  by  him  insured  as  aforesaid,  and  which  said  sum  of 
llOOZ.  they  the  defendants  then  ought  to  have  paid  according  to  the  form 
and  effect  of  the  said  policy  of  insurance  and  their  said  promise  and 
undertaking  so  by  them  made  as  aforesaid,  yet  the  defendants  have  not 
paid  the  said  sum  of,"  &c.,  or  any  part,  &c. 

2d  count,  for  money  had  and  received  by  defendants  *to  the  use  p^,. 
of  plaintiff,  and  on  an  account  stated :  promise  by  defendants  to  ^ 
pay,  and  breach,  &c. 

Pleas,  aa  follows. 

By  Hallett.  To  the  Ist  count:  Demurrer,  assigning  as  grounds 
(among  others),  That  the  count  is  uncertain  aa  to  the  nature  and  terms 
of  the  contract.(a)  That  it  appears  by  the  count  that  the  action  does 
not  lie  against  the  defendants  jointly,  but,  if  liable,  they  should  have 
been  sued  severally.  That  the  policy,  as  appears  by  the  count,  made 
the  capital  stock  and  funds  alone  liable,  and  not  any  proprietor  beyond 
the  amount  of  his  share :  and  that  the  count  shows  the  defendants  to 
be  proprietors,  and  therefore  not  liable  beyond  the  amount  of  their 
respective  shares;  therefore  the  action  ought  to  have  been  several. 
That,  if  the  plaintiff  recovered  in  this  action,  one  proprietor  would  be 
liable  in  respect  of  another's  shares,  contrary  to  the  recited  contract. 
That  the  count  does  not  show  that  the  defendants  are  or  could  be 
joint  proprietors.  That,  consistently  with  the  count,  the  defendants  or 
some  of  them  may,  before  the  loss,  have  paid  the  full  amount  of  their 
respective  shares  in  the  capital  stock  in  discharge  of  prior  claims  upon 
that  stock,  and  therefore  may  have  been  discharged  from  further  liability 
to  such  claims :  that  the  count  should  have  shown  with  certainty  that 
the  whole  or  some  part  of  the  amount  of  those  shares  was  unpaid  at  the 
time  when  the  plaintiff's  claim  arose:  and  that  the  time  of  making  the 
promise  is  not  stated  with  sufficient  certainty.(a)  To  the  2d  count, 
Kon  Assumpsit.  The  plaintiff  joined  in  demurrer,  and  joined  issue  on 
the  Non  Assumpsit. 

By  Qooden.  1.  To  both  counts,  Non  Assumpsit.  *2.  To  the  ^^^ 
1st  count.  Denial  of  plaintiff's  interest.  3.  To  the  same,  De-  ^ 
nial  of  the  loss.  4.  To  the  same.  That  the  capital  stock  and  funds 
of  the  said  company  have  not  been,  nor  are  they,  sufficient  to  pay 
plaintiff  the  said  sum  of  11002.  or  any  part  thereof,  ia  manner  and 
form,  ftc.     Conclusions  to  the  country.     Issues  thereon. 

By  Clark.    1.  To  1st  count,  that  the  policy,  and  the  promise  of  defend- 

((■)  See  pp.  84|  5,  poet 
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ants,  were  made  after  the  passing  of  stat.  85  O.  8,  c.  6S,(a)  and  after 
5th  July,  1795  ;  and  that  Clarke's  name  was  not  expressed  or  specified 
on  the  said  policy  or  on  any  other  policy  in  respect  of  the  contract 
for  insurance  in  the  Ist  count  mentioned ;  whereby  the  said  insurance 
became  and  was  null,  &c.  Verification.  2.  To  2d  count,  Non  As- 
sumpsit. 

The  plaintiff  demurred  to  the  1st  plea,  on  the  ground  that  it  was  an 
argumentative  denial  of  the  allegation  that  Clark  subscribed  the  policy, 
«nd  that  it  ought  to  have  concluded  to  the  country.  Joinder.  Issue 
was  joined  on  the  2d  plea. 

By  Allan.  1.  To  both  counts,  Non  Assumpsit.  2.  To  Ist  count, 
that  defendant  was  not  a  proprietor  and  shareholder,  &c.,  in  manner 
and  form,  &c.  Conclusions  to  the  country.  3.  To  1st  count.  Plea, 
founded  on  stat.  85  G.  8,  c.  68,  averring,  as  in  Clark's  first  plea,  that 
Allan's  name  was  not  specified  in  the  policy;  and  that  he  did  not 
subscribe  the  same  in  manner  and  form,  &c.  Verification.  4.  To  Ist 
count,  Denial  of  plaintiff's  interest.  5.  To  the  samCi  Denial  of  the 
loss.     Conclusions  to  the  country. 

The  plaintiff  joined  issue  on  pleas  1,  2,  4,  5,  and  demurred  to  plea  3 
^g^  on  the  grounds  that  it  ought  to  have  ^concluded  to  the  coantry, 

-*  that  it  amounted  to  Non  Assumpsit,  and  that  it  was  double. 
Joinder. 

By  Hatfield.  To  the  1st  count,  That,  at  the  time  of  the  making  of 
the  policy,  and  thence  continually  until  the  commencement  of  this  suit, 
defendant  was,  and  still  is,  the  proprietor  of  50  shares  of  lOOZ.  each  in 
the  capital  stock  of  the  said  Company,  and  no  more :  and  that,  after 
the  making  of  the  policy,  and  before  the  commencement  of  this  suit, 
viz.,  on  1st  January,  1847,  and  on  divers  other  days,  &c.,  divers  claims 
and  demands  to  a  much  larger  amount  than  5000Z.,  viz.  to  the  amount 
of  11,8702.,  were  made  upon  the  said  Company  and  upon  defendant  as 
such  proprietor  of  the  said  Company ;  which  said  claims  and  demands 
arose  from  and  were  occasioned  by  divers  policies  of  insurance  thereto- 
fore, and  whilst  defendant  was  such  proprietor  of  the  said  shares  as 
aforesaid,  made  by  and  on  behalf  of  the  said  Company  as  insurers  in 
the  way  of  the  trade  and  business  of  insurers,  which  during  a  long  space 
of  time,  viz.,  for  ten  years,  next  before  the  commencement  of  this  suit, 
the  said  Company  carried  on,  and  which  said  claims  and  demands  were 
respectively  made  by  divers  persons  to  whom  the  said  Company  had  by 
virtue  of  the  said  policies  respectively  become  and  been  insurers  upon 
divers  ships  and  vessels,  and  which  said  persons  respectively  had  sus- 
tained divers  losses  respectively  which  the  said  Company  were  at  the 
time  of  the  payments  by  defendant  hereinafter  mentioned  liable  to  an« 
9wer  for  and  make  good ;  to  wit,  &o.  (The  plea  then  specified  these 
claims.)   And  defendant  saith  that  the  said  claims  and  demands  respect- 

(a)  «  For  gnmting  to  Hit  Majwtj  oerteia  ttftnip  daties  on  aoa  infonnoei.* 
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irelj  being  justly  and  truly  due  from  the  said  Company  as  aforesaid, 
and  being  made  by  the  said  persons  respectively  before  defendant  p^^^ 
^had  any  notice  of  the  premises  in  the  first  count  mentioned,  de-  ^ 
fendant,  so  being  such  proprietor  of  the  said  shares  in  the  said  Com- 
pany as  aforesaid,  did,  long  before  the  commencement  of  this  suit,  viz., 
on,  &c.,  pay  to  the  said  persons  respectively  so  respeotively  making  the 
said  claims  and  demands  as  aforesaid,  for  and  on  account  of  their  said 
respective  claims  and  demands,  divers  large  sums  in  the  whole  amount- 
ing to  a  much  larger  sum  than  5000Z.,  vis.,  ftc,  (specifying  the  several 
payments).  And  defendant  further  saith  that  the  said  moneys  so  paid 
by  him  as  aforesaid  were  his  own  proper  moneys,  and  not  the  moneys 
of  the  said  Company  or  of  any  other  person  whatever.  And  that  he 
never  hath  at  any  time  received  from  the  said  Company  or  from  any 
person  or  persons  whatever  any  moneys  by  way  of  contribution  for  or 
on  account  of  the  moneys  so  paid  by  him  as  aforesaid.  Verification. 
2.  To  the  2d  count,  non  assumpsit. 

The  plaintiff  demurred  to  plea  1  as  an  argumentative  denial  of  the 
allegation  that  the  capital  stock,  &o.,  were  sufiicient  to  pay  plaintiff, 
fte.,  and  as  not  confessing  that  defendants  were  jointly  liable  on  the 
policy,  so  that  it  amounted  to  a  denial  of  the  promise ;  also  as  not  being 
snffieiently  certain  with  respect  to  the  claims,  &c.,  and  as  not  concluding 
to  the  country.  And  he  joined  issue  on  plea  2.  The  defendant  Hat^ 
field  joined  in  demurrer. 

The  demurrer  in  Dowdall  v.  Hallett  was  argued  in  the  Court  of 
Qaeen's  Bench  in  Michaelmas  term  (November  20th),  1849. 

Peaeoeh,  for  the  defendant,  argued  that  the  first  count  was  bad  on 
general  as  well  as  on  special  demurrer ;  and  that  defendant  was  not 
answerable  at  law  as  on  a  joint  ^contract,  or  beyond  the  amount  r^,^^ 
of  his  own  share.  He  cited  Halket  v.  Merchant  Traders'  Insu-  *- 
ranee  Company,  13  Q.  B.  960  (E.  G.  L.  B.  vol.  66),  as  a  direct  autho- 
rity. [Erlb,  J. — ^There  the  plaintiff  had  judgment  against  the  Com- 
pany, who  had  sealed  the  policy,  and  the  proceeding  in  question  was  in 
the  nature  of  a  sci.  fa.  against  the  individual  shareholder.  It  was  a 
different  case  from  this.] 

BuU^  contri,  was  not  called  upon  by  the  Court ;  but  Dawson  v. 
Wrench,  8  Exch.  859,t  and  Beid  v.  Allan,  4  Exch.  826,t  were  men- 
tioned as  authorities  in  favour  of  the  plaintiff. 

The  other  decisions  cited,  and  arguments  used,  will  appear  sufficiently 
by  the  judgments  of  this  Court  and  the  Exchequer  Chamber,  and  the 
arguments  in  the  latter  Court. 

GoLSRiDOB,  J.(a) — This  case  may  be,  as  the  defendant's  counsel  has 
said,  of  much  general  importance ;  but  I  think  it  is  quite  clear.  No 
attempt  has  been  made  to  distinguish  it  from  Dawson  v.  Wrench,  in  the 
Court  of  Exchequer.   It  is  suggested  that  that  case  may  not  have  been 

(a)  Lord  Dtnmaiiy  0.  J.^  wm  abMot  on  Moount  of  iU  health. 
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well  considered :  bat  the  Court  took  time  for  deliberation ;  and  tbe 
opinion  they  intimated  during  the  argament  was  confirmed  by  the  old* 
mate  judgment.  To  consider  the  question,  however,  on  principle.  Sap> 
posing  the  declaration  to  have  shown  a  mutual  engagement  entered  into 
by  three  or  four  insurers  in  the  usual  form,  there  can  be  no  doubt  that 
they  would  have  been  liable  jointly.  Is  the  case  altered  by  the  provi* 
^^  g^^  sion  <«  that  the  capital  stock  and  funds  of  the  said  ^Company 

^-'.should  alone  be  liable  to  answer"  all  claims  and  demands  under 
the  policy,  and  that  no  proprietor  should  be  liable,  by  reason  of  the 
policy,  beyond  the  amount  of  his  own  share  t  The  expression,  ihat  the 
capital  stock  and  funds  shall  be  liable,  must  be  understood  with  refer* 
ence  to  the  subject-matter.  We  must  notice  that  the  Company  are  a 
body  from  time  to  time  insuring  and  meeting  losses,  and  that  they  look, 
not  merely  to  the  nominal  capital,  but  to  that  which  ^y  be  their  fund 
from  time  to  time,  varying  in  amount,  and  being,  in  eflfect,  whatever 
may  be  their  joint  stock  and  capital  not  expended  for  other  porposes. 
Then,  the  meaning  of  the  policy  is,  not  that,  in  the  event  of  the  nomi- 
nal fund  failing,  no  one  shall  be  further  liable,  but  that  no  one  shall  be 
answerable  beyond  the  amount  of  his  shares,  it  being  a  fundamental 
rule  of  the  Company  ^^that  the  responsibility  of  the  individual  proprie* 
tors"  be  in  all  cases  <«  limited  to  their  respective  shares  in  the  said 
capital  stock :"  and  so  it  is,  if  the  capital  stock  alone  be  liable,  for  then 
no  one  proprietor  will  be  liable  beyond  what  he  has  or  ought  to  have 
paid  up.  So  far»  then,  the  engagement  is  a  joint  one,  and  nothing  else: 
we  undertake,  but  only  to  the  extent  of  the  oapital  fund.  That  made 
it  material  to  aver  in  the  deolaration  that  there  were  a  oapital  stock 
and  funds  available :  and  the  declaration  does  so  allege,  which  prevents 
the  qualification  relied  upon  from  having  any  effect  as  an  answer  to  the 
action.  The  defendants  have  agreed  that  the  fund  shall  be  liable ;  there 
is  a  fund,  to  which  that  liability  attaches ;  and  they  have  not  paid. 
Throughout,  a  joint  liability  appears ;  and  the  declaration  is  good. 
<>iqi      WiOHTMAN,  J. — The  declaration  shows  prim&  facie  a  *joint  con- 

-^  tract :  but  a  stipulation  is  recited,  that  the  capital  stock  and  funds 
alone  shall  be  liable.  If  the  case  rested  there,  it  being  averred  that 
the  capital  stock  is  sufficient  for  the  present  demand,  there  appears  no 
legal  objection  to  the  liability.  The  question  is,  as  to  the  stock  and 
funds,  that  is,  funds  arising  from  the  joint  trade,  available  in  case  of 
loss.  The  proviso  might  afford  a  defence  if  the  capital  stock  and  funds 
were  not  sufficient ;  but  it  is  averred  that  they  are.  The  latter  provi* 
sion  (<that  the  responsibility  of  the  individual  proprietors  should"  ^«be 
limited  to  their  respective  shares,"  is  hardly  material  to  the  present  case, 
because  the  endeavour  here  is  to  affect,  not  the  defendant  individually, 
but  the  funds  which  are  in  the  disposition  of  the  joint  body,  and  are 
alleged  to  be  sufficient. 

Ebls,  J. — The  cases  cited  for  the  plaintiff  are  an  authority  upon  this. 


18  ADOLPHUS  &  ELUS.    5.  S.  18 

•nd  show  that  there  is  a  valid  canse  of  action.  And  on  principle  it  is 
dear  that  the  jadgment  ought  to  be  for  the  plaintiff.  The  doty  of  the 
Conrt  is  to  give  effect  to  the  whole  instrument  if  possible ;  to  those 
clauses  which  are  in  favour  of  the  assured  as  well  as  those  which  operate 
for  the  insurers*  The  Gvmpany  receive  a  premium,  and  agree  that  the 
contract  shall  be  <<  of  as  much  force  and  effect  as  the  surest  writing  or 
policy  of  assurance,"  ftc,  a  clause  to  be  attended  to  in  the  construction 
of  the  instrument,  and  which  means  that  the  Company  will  stand  in 
the  situation  of  insurers,  and  indemnify  accordingly:  but  this  they 
would  not  do  if  it  could  be  alleged  (as  the  defendant  has  done)  that  no 
action  at  law  lay  against  them,  and  that  the  assured  must  apply  to  a 
Court  of  equity.  The  qualification,  that  the  capital  *8tock  and  p^^  . 
funds  alone  shall  be  liable,  must  be  construed  with  the  rest  of  the  ^ 
contract ;  and  the  meaning  is,  that  the  Company  undertake  to  indemnify 
so  long  as  there  are  capital  stock  or  funds  which  they  can  command  for 
the  benefit  of  the  assured.  Looking  to  the  record,  we  must  assume' 
that  the  whole  Company  are  the  defendants,  for  that,  if  they  had  not 
been  so,  they  might  have  taken  advantage  of  the  omission ;  and  we  must 
take  it  also  that  they  have  funds  out  of  which  the  assured  might  be 
indemnified,  but  that  they  do  not  choose  so  to  employ  them ;  for  the 
declaration  alleges  that  there  are  sufficient  funds,  and  this  defendant 
has  not  denied  it.  The  proviso  that  no  individual  shareholder  shall  be 
liable  beyond  the  amount  of  his  own  share  merely  follows  up  the  clause 
limiting  the  general  liability.  If  they  have  capital  stock  and  choose  to 
retain  it  instead  of  paying  indemnities,  it  is  not  true  that,  on  their 
being  sued,  individuals  must  be  liable  beyond  the  amount  of  their  shares 
because  execution  may  be  enforced  against  one  shareholder  for  more 
than  his :  for,  on  the  assumption  that  there  is  a  joint  fund  applicable, 
the  individuals  sustain  a  loss  only  because  the  Company  have  money  in 
their  hands  which  they  do  not  choose  to  apply* 

Judgment  for  plaintiff. 
The  demurrer  in 

Dowdall  V.  Clark  was  argued  in  the  Court  of  Queen's  Bench  on  the 
same  day. 

Buit^  for  the  plaintiff,  relied  upon  Reid  v.  Allan,  ^where  the  Court  ^^^  ^ 
of  Exchequer  held  that  stat.  85  G.  S,  c.  68,  s.  11,  is  sufficiently  '- 
complied  with,  since  stat.  6  O.  4,  c.  114,  if  the  name  of  the  assuring 
firm  be  expressed  on  the  policy,  though  the  names  of  the  individual 
insurers  do  not  appear. 

BaviUy  contri. — That  case  differs  from  the  present,  because  it  was 
stated  there  that  persons  (named)  <«  duly  subscribed"  the  policy  <<for 
snd  on  behalf  of  the  defendant."  Here  no  each  averment  of  execution 
is  made,  nor  are  there  any  words  amounting  to  an  express  statement 
that  the  Company  contracted :  and  in  the  allegation  of  mutual  promises 
it  is  said  that «« the  defendants"  promised.  It  may  be  sufficienti  accord- 
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ing  to  the  case  cited,  that  the  general  name  of  a  Company  should  be 
stated,  and  not  the  names  of  its  members ;  but  at  least  the  signature 
of  a  contract  by  the  Company,  or  by  their  agents,  shoald  be  formally 
averred.  The  plea,  therefore,  is  good  on  general  demnrrer :  and  the 
objection  taken  by  special  demurrer  is  groundless,  because  the  plea  does 
not  simply  deny  an  averment  in  the  declaration,  but  raises  a  defence 
of  illegality.  The  general  statement  in  the  count  does  not  necessarily 
mean  that  the  defendant's  name  was  subscribed  to  the  policy :  and  it 
lay  upon  the  defendant  to  show  that  the  policy  was  not  executed  accord- 
ing to  law  for  want  of  proper  subscription. 

Butty  control. — The  illegality  is  not  shown.  It  is  consistent  with  the 
plea  that  the  policy  may  have  been  subscribed  by  the  CompsBj. 
[WiGHTMAN,  J. — The  plea  is  in  effect  that  there  was  no  contract.  Erlb, 
J. — That  is  the  effect  of  the  averments.] 

^^^^       '^'CoLERiDGB,  J. — This  case  is  not  distinguishable  from  Beid  v. 
^  Allan.     The  contract  of  insurance  appears  to  be  made  by  The 
Maritime  Assurance  Company ;  and  then,  under  the  statutes  which  have 
been  cited,  individual  names  are  not  necessary. 

WiGHTMAN,  J. — I  am  of  the  same  opinion.  The  plea  is  bad  also  on 
special  demurrer,  because  it  is  an  argumentative  traverse,  and  amounts 
to  Non  assumpsit. 

Erle,  J.,  concurred.  Judgment  for  plaintiff. 

No  counsel  appeared  for  the  defendant  in  Dowdall  v.  Allan.  Judg- 
ment for  plaintiff.     In 

Dowdall  v.  Hatfield,  Montague  Smith  was  to  have  argued  for  the 
defendant,  but  admitted  that,  if  the  fact  of  the  defendant  having  paid 
to  the  amount  of  his  shares  did  not  constitute  a  defence  (which  appeared 
to  be  the  result  of  the  decision  pronounced  this  day  in  Dowdall  v.  Hal- 
lett),  he  could  not  resist  the  demurrer. 

Per  Curiam^  Judgment  for  plaintiff. 

A  jury  was  summoned  to  try  the  issue  of  fact,  and  to  assess  damages 
on  the  issues  upon  which  judgment  had  been  given  :  and  the  cause  was 
tried  before  Lord  Campbell,  C.  J.,  at  the  London  sittings  after  Michael- 
mas Term,  1850,  when  Oooden  appeared,  but  the  other  defendants 
made  default ;  and  the  verdict  on  the  issues  of  fact  was :  As  to  Hallett, 
for  defendant.  As  to  Oooden,  for  the  plaintiff  on  the  issue  upon  Kon 
^^.^  Assumpsit  to  the  1st  count;  for  defendant  on  the  issue  *upoQ 
^  Non  Assumpsit  to  the  2d  count ;  and  for  the  plaintiff  on  the  other 
three  issues.  As  to  Clark,  for  the  defendant.  As  to  Allan,  for  the 
plaintiff  on  the  issue  upon  Non  Assumpsit  to  the  1st  count,  for  defend- 
ant on  the  Non  Assumpsit  to  the  2d  count,  and  for  the  plaintiff  on  the 
remaining  issues.  As  to  Hatfield,  for  the  defendant.  Damages  1265^. 
Oooden  tendered  a  bill  of  exceptions,  the  material  statements  in  which 
were  as  follows. 

That,  on  behalf  of  the  plaintiff,  evidence  was  given  on  the  first  and 
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Iftst  issnes  between  him  and  Gooden,  that,  before  and  at  the  time  of  the 
making  of  the  policy,  the  defendants  and  divers  other  persons  were 
associated  together  for  the  purpose  of  carrying  on,  and  did  carry  on, 
the  business  of  insurers  of  ships  against  perils  of  the  seas,  nnder  the 
name,  style,  and  title  of  The  General  Maritime  Assurance  Company, 
and  by,  under,  and  according  to  the  terms  of  a  certain  indenture  or  deed 
of  settlement  bearing  date  23d  April,  1840,  Whereby, 

After  reciting  that  the  several  persons  parties  thereto,  or  those 
under  whom  th^y  claimed,  had  associated  themselves  together  into  a 
company  or  partnership  under  the  style  or  firm  of  The  General  Mari- 
time Assurance  Company  for  the  purpose  of  effecting  insurances  on 
ships  and  vessels  and  on  freight  and  goods,  and  agreed  to  raise  for  such 
purposes  a  capital  of  one  million  pounds  divided  into  shares  of  1001. 
each,  and  that  the  number  of  shares  taken  by  each  of  the  parties  thereto 
was  written  opposite  to  his  or  her  name  and  seal  subscribed  and  affixed 
by  him  or  her  respectively  thereto :  It  was  witnessed  and  declared  that 
the  several  persons  parties  thereto,  all  of  whom  were  thereinafter 
distinguished  by  the  title  of  ^proprietors,  and  the  several  other  p^.o 
persons  who  should  become  proprietors  as  thereinafter  was  men-  ^ 
tioned,  should,  whilst  holding  shares  in  the  capital  of  the  Company,  be, 
and  continue  until  dissolved  under  the  provisions  thereinafter  in  that 
behalf  contained,  a  Company  or  partnership  by  and  under  the  name  of 
The  General  Maritime  Assurance  Company.  That  the  capital  of  the 
Company  should  consist  of  1,000,000/.,  divided  into  10,000  shares  of 
1002.  each.  That  the  business  of  the  Company,  which  commenced  on 
20th  May,  1839,  might  continue  to  be  carried  on  although  the  whole 
of  the  capital  might  not  be  subscribed  for  and  all  the  shares  taken  up ; 
that,  the  sum  of  52.  per  share  having  been  paid  up,  the  remaining  952. 
per  share  should  constitute  a  guarantee  for  the  obligations  of  the  Com- 
pany, and  should  not  be  called  for  (unless  for  the  purpose  of  meeting 
any  extraordinary  demand  upon  the  Company)  without  the  con- 
currence of  the  proprietors.  That  the  direction  and  management  of 
the  affairs  and  concerns  of  the  Company  should  be  confided  to  a  Board 
of  Dirj&ctors  consisting  of  not  more  than  twenty  nor  less  than  twelve 
members.(a) 

That,  when  and  so  often  as  the  Board  of  Directors,  or  a  daily  com- 
mittee, which  they  were  enabled  to  appoint,  should  accept  a  proposal 
for  an  assurance  to  be  effected  with  the  Company,  the  Board  should 
forthwith  issue  a  policy  of  assurance  to  the  person  or  persons  making 
such  proposal,  and  such  assurance  should  be  at  such  premiums,  for  such 
time,  for  such  voyage,  and  against  such  risks,  &c.,  for  and  against 
which  the  Board  or  committee  should  have  agreed  that  such  assurance 
should  be  effected.  That  the  Board  should  be  at  liberty  "^to  adopt  ^^^q 
such  forms  of  policies,  deeds,  and  other  documents  for  the  use  of  '- 

(•)  Some  aabsequent  proriiiont  of  the  deed,  not  materitl  to  this  report  we  omitted. 
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the  Company,  and  to  vary  tliem  from  time  to  time,  as  they  might  think 
proper.  That  the  Board  should  cause  every  policy  by  which  an  insur- 
ance should  be  effected  with  the  Company  to  be  signed  and  duly  exe- 
cuted by  three  of  the  directors,  and  the  directors  signing  the  policies 
should  be  indemnified  out  of  the  funds  or  property  of  the  Company  for 
all  liabilities  in  consequence  thereof.  That  the  Board  should  cause  it 
to  be  stated  in  eyery  policy  by  which  an  assurance  should  be  effected 
with  the  Company  that  the  subscribed  capital  of  1,000,000Z.,  and  other 
the  stocks,  funds,  and  securities  and  property  of  the  Company  which, 
at  the  time  of  any  claim  or  demand  being  made  in  respect  of  such 
policy,  should  remain  unapplied  and  undisposed  of  in  pursuance  of  the 
trusts,  powers,  and  authorities  mentioned  in  the  deed  of  settlement, 
should  alone  be  liable  to  make  good  all  claims  and  demands  upon  the 
Company  in  respect  of  such  policy,  and  that  the  directors  signing  sach 
policy,  or  any  of  them,  should  not  be  responsible  to  the  person  to  whom 
such  policy  might  be  issued  to  any  greater  extent-  than  the  funds  or 
property  in  their  hands  or  power  at  the  time  of  recovering  upon  such 
policy  should  be  competent  to  discharge,  and  that  no  proprietor  should 
in  any  event  whatever  be  liable  beyond  the  amount  of  the  unpaid  part 
of  his  share  or  shares  in  the  said  subscribed  capital  stock  of  one  million. 

That  it  should  be  lawful  for  the  Board  of  Directors  to  settle  all  losses 
and  averages  upon  assurances  as  soon  as  the  adjustment  thereof  should 
have  taken  place,  or  according  to  any  rule  or  regulation  they  might 
^^^^  think  fit  to  establish  for  that  purpose.  That  the  premiums  ^received 
^  in  respect  of  insurances  granted  by  the  Company,  and  the  profits 
arising  from  moneys  advanced  upon  bottomry,  mortgage,  respondentia, 
or  otherwise,  and  the  accumulations  thereof  respectively,  and  all  other 
profit  received  by  or  accruing  to  the  Company,  should  in  the  first 
instance  be  the  fund  for  answering  all  claims  and  demands  upon  the 
Company  in  respect  of  its  assurances  or  otherwise,  and  the  capital  of 
the  Company  should  not  be  resorted  to  for  any  such  purpose  until  such 
fund  should  have  been  wholly  exhausted.  That,  in  case  any  extraordi- 
nary demand  should  at  any  time  or  times  be  made  upon  the  Company, 
it  should  be  lawful  for  the  Board  of  Directors,  for  the  purpose  of  meet- 
ing the  same,  from  time  to  time  to  come  to  a  resolution  that  all  the 
proprietors  or  other  holders  for  the  time  being  of  shares  in  the  capital 
of  the  Company  should  be  called  upon  to  pay,  after  the  expiration  of 
three  calendar  months  from  the  time  of  such  resolution,  a  further  instal- 
ment on  each  of  such  shares  in  addition  to  the  sum  or  sums  which  might 
for  the  time  being  have  been  previously  paid  in  respect  thereof,  until 
1001,  per  share,  exclusive  of  any  sum  which  might  have  been  returned 
to  the  proprietors,  should  have  been  paid  on  each  of  such  shares. 

That,  whenever  any  such  notice  as  thereinafter  mentioned  should  have 
been  given  to  the  Board  of  Directors  or  to  some  one  or  more  of  them, 
or  to  the  secretary,  kc,  by  any  proprietor,  or  the  husband  of  any  female 
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proprietor,  or  the  executors  or  administrators  of  any  deceased  proprietor, 
or  the  assignees  of  any  bankrupt  or  insolvent  proprietor,  of  any  claim 
or  demand  having  been  made,  or  of  any  action,  suit,  or  other  proceeding 
having  been  broaght,  &c.,  against  him,  her,  or  them  by  any  creditoif  or 
other  person  having  or  supposing  *himself  to  have  any  claim  or  r^0't 
demand  upon  the  Company,  the  Board  of  Directors  should  proceed  '-  " 
without  delay  to  take  such  notice  into  consideration,  and  should  signify 
in  writing  io  the  proprietor  or  other  person  giving  the  notice  their 
intention  to  take  the  said  debt,  claim,  or  demand  upon  themselves,  and 
either  to  pay  the  same  or  defend  such  action,  suit,  or  proceeding  at  the 
expense  of  the  Company ;  and  the  proprietors  or  other  person  or  persons 
upon  or  against  whom  any  such  claim  or  demand  might  be  made,  or 
such  action,  suit,  &c.,  might  be  instituted,  should  be  indemnified  out  of 
the  funds  or  property  of  the  Company  from  all  liability  in  consequence 
thereof. 

That,  if  any  action  or  suit  at  law  or  in  equity  should  be  brought  by 
any  creditor  or  other  person  having  or  supposing  himself  to  have  any 
claim  or  demand  upon  the  Company  or  upon  the  proprietors  thereof  for 
or  in  respect  of  any  policy  issued  by  the  said  Company,  or  of  any  judg- 
ment or  debt  due  or  owing  by  them,  &c.,  or  for  any  other  cause,  matter, 
or  thing  whatsoever  relating  thereto,  against  any  proprietor,  or  the 
husband,  &c.,  or  the  executors,  &c.,  or  the  assignee,  &c.,  and  the  pro- 
prietor, kc.^  against  whom  such  action,  &c.,  should  be  brought  should 
be  compelled,  adjudged,  or  decreed  to  pay  the  debt,  &c.,  so  claimed  or 
demanded,  &c.,  or  should  sustain  any  loss,  costs,  charges,  damages,  and 
expenses  in  defending  or  resisting  any  such  debt,  claim,  &c.,  then  and 
in  every  such  case  the  debt,  claim,  or  demand,  or  the  sum  decreed  or 
adjudged  to  be  paid,  and  the  loss,  costs,  &o.,  should  be  considered  as  a 
debt  due  and  owing  by  the  Company  to  the  proprietor  or  ^Proprietors  or 
the  person  or  persons  by  whom  the  same  should  be  decreed  or  adjudged 
to  be  paid,  or  who  should  so  pay,  incur,  or  ^sustain  the  same,  and  p^^^ 
should  be  borne  and  paid  by  the  several  proprietors  for  the  time  '- 
being  of  the  capital  of  the  said  Company  in  proportion  to  their  respect- 
ive ahares  or  interest  therein.     And  that,  when  and  so  soon  as  the 
costs  to  which  any  proprietor,  &c.,  should  be  subject  in  consequence  of 
anch  claim,  action,  &c.,  should  have  been  ascertained,  then  and  imme- 
diately thereupon,  the  debt,  &c.,  or  the  sum  decreed,  &c.,  to  be  paid, 
and  the  amount  of  such  costs,  should  be  paid  on  demand  by  the  directors 
or  trast3es  for  the  time  being  of  the  Company,  or  any  of  them,  out  of 
tbe  funds  or  property  of  the  Company  in  their  hands  to  the  proprietor, 
Ac,  80  decreed  or  adjudged  to  pay,  &c.,  and  should  be  allowed  to  the 
said  directors  and  trustees  as  a  payment  made  on  account  of  the  Com- 
pany, and  as  if  such  payment  had  been  ordered  by  resolution  of  the 
Board  of  Directors.    And  that,  if  the  directors  or  trustees  for  the  time 
VOL.  xvm. — 6 
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being  of  the  Company  shoald  neglect  or  refase,  or  should  not  have  m 
their  hands  snflficient  fands  belonging  to  the  Company  to  enable  them, 
to  pay  within  the  space  of  fourteen  days  next  after  such  demand  as 
aforesaid  should  have  been  made  upon  them,  the  whole  or  any  part  of 
such  debt  and  costs,  or  so  much  thereof  as  should  not  have  been  paid 
by  the  directors  or  trustees,  should  be  divided  by  the  proprietor  or  pro- 
prietors, or  other  person  or  persons  by  whom  the  same  should  have  been 
decreed  or  adjudged  to  be  paid  and  who  should  be  subject  or  liable  t: 
pay  the  same,  into  10,000  equal  parts  or  shares  or  into  as  many  equa. 
parts  or  shares  as  the  capital  of  the  said  Company  should  at  that  time 
be  considered  as  divided  into,  and  each  and  every  proprietor  for  the 
time  being  of  the  said  Company  should,  in  proportion  to  the  extent  of 
,^^q-i  ^^  0'  ^^^  share  or  interest  ^therein,  pay  one  or  more  of  such  parts 

-'  or  shares  upon  demand  to  the  proprietor  or  proprietors  or  other 
person  or  persons  who  should  have  paid  or  who  should  be  liable  to  pay 
such  debt  and  costs.  And  that,  on  neglect  or  refusal  to  pay  such  pro- 
portion, the  proprietor  entitled  to  payment  should  have  a  right  of 
action  against  those  in  default ;  but  not  unless  he  should  have  given 
notice  under  his  hand  to  the  Board  of  Directors  (as  prescribed  by  the 
deed)  of  the  claim  or  demand  made  upon  him,  and  have  required  them 
to  pay  the  same  or  to  take  such  claim  or  demand  upon  themselves,  and 
defend  at  the  Company's  expense.  And,  to  facilitate  the  remedy  in 
such  cases,  each  and  every  party  to  the  deed,  severally  and  individually, 
,  and  in  proportion  to  his  interest  in  the  capital,  but  not  further,  did 
covenant  with  the  other  parties  thereto,  and  with  any  two,  three,  or 
more  of  them  jointly,  and  with  each  of  them  severally,  to  pay  any  party 
sued,  &c.,  and  adjudged,  &c.,  to  pay,  or  sustaining  loss,  &c.  (after  tax- 
ation and  apportionment  of  the  debt  and  costs  as  above  stated),  such 
part  of  the  debt  and  costs  as  should  be  due  from  the  covenanting  party, 
according  to  his  interest. 

The  bill  of  exceptions  then  stated  that  the  plaintiff's  counsel  gave  in 
evidence  that  the  defendants,  before  the  making  of  the  policy,  severally 
executed  the  said  deed.  That  at  the  time  of  making  such  policy  they 
severally  held  shares  in  the  capital  stock  of  the  Company,  and  that 
Gk)oden  was  at  that  time  a  director,  and  a  holder  of  250  shares  of  1002. 
each.  That,  at  the  last-mentioned  time,  John  Brightman,  John  Fulford 
Owen,  and  Francis  Chambers  were  also  directors.  That  plaintiff,  on 
18th  November,  1846,  by  certain  persons  then  trading  under  the  name, 
^g.,^  style,  and  firm  W.  P.  Litt  &  Bushby,  his  "^agents  duly  authorized  in 

-^  that  behalf,  caused  to  be  made  a  certain  policy  of  assurance,  which 
Baid  policy  was  signed  by  the  said  J.  Brightman,  the  said  J.  F.  Owen, 
and  the  said  F.  Chambers,  as  three  of  the  directors  of  the  said  Com- 
pany, on  behalf  of  the  said  Company,  and  was  in  the  words,  letters, 
^d  figures  following :— * 
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No.  66,261.  A. 

1100/.  The  Qeneral  Maritime  Anoranoe  Companj, 

London, 
Capital  one  million. 
Directors, 
Jobn  Brightman,  Esquire,  Chairman. 
(The  other  direotore,  among  whom  were  Francia  Chambers  and  J.  F.  Owen« 
were  then  named:  also  the  trustees,  secretary,  Ac.) 
*'  In  the  name  of  God,  Amen.    W.  P.  Litt  and  Boshbj,  as  well  in  their  own  name 
as  for  and  in  the  name  or  names  of  all  and  every  person  or  persons  to  whom  the 
same  doth,  may,  or  shall  appertain  in  part  or  in  all,  do  make  assurance  and  cause 
themseWes  and  them  and  erery  of  them  to  be  assured,  lost  or  not  lost,  at  and  from 
the  2d  day  of  August,  1846,  to  the  1st  day  of  August,  1847,  both  days  inclusiTe, 
bdng  for  the  space  of  12  calendar  months,  in  port  and  at  sea,  at  all  times,"  &c., 
"upon  any  kinds  of  good  and  merchandise,  and  also  upon  the  body,  tackle, 
appareU  ordnance,  munition,  artillery,  boats,  and  other  furniture  of  and  in  the 
gpod  ship  or  Teasel  called  The  Vindicator,  whereof  is  master,"  fte.,  "  beginniDg 
the  adventure  upon  the  said  goods  and  merchandise  from  the  loading  thereof  on 
board  the  said  ship  or  yessel  at  and  upon  the  said  ship,  Ac.,  at  mid- 

ni^t,  lat  August,  1846,  and  so  shall  continue,"  Ac.,  **  until  the  said  ship  with  all 
her  ordnance,  tackle,  apparel,  Ac.,  and  goods  and  merchandise  whatsoever  shall  be 
arrived,"  Ac.    **  And  it  shall  be  lawful  for  the  said  ship,  Ac.,  in  this  voyage  to  pro- 
ceed and  nil  to  and  touch  and  stay  at  any  ports,"  Ac.,  "  for  all  necessary  purposes 
without  prejudice  to  this  assurance.    The  said  ship,  Ac.,  goods  and  merchandise, 
Ae^  for  so  much  as  concerns  the  assured,  by  agreement  between  the  assured  and  the 
Company  in  this  policy  are  and  shall  be  valued  at,"  Ac.    "  Touching  the  adventures 
and  perils  which  the  said  Company  are  contented  to  bear  and  do  take  upon  them  in 
tibis  voyage,  they  are  of  the  seas,"  Ac.  (other  perils  enumerated) :  '*and  in  case  of 
any  loss  or  misfortune  it  shall  be  lawful  to  the  assured,  their  factors,  servants,  and 
as«gns,  to  sue,  labour,  and  travel  for,  in,  and  about  the  defence,  safeguard,  and  reco-* 
very  of  the  sud  goods  and  merchandise  and  ship,  Ac.,  or  any  part  thereof,  without 
prejudice  to  this  insurance,  to  the  charges  whereof  the  said  Company  will  contribute 
according  to  the  *rate  and  quantity  of  the  sum  herein  assured.    And  it  is  de- 
clared and  agreed  by  and  between  the  said  Company  and  the  assured  that  the  [*25 
capital  stock  and  funds  of  the  said  Company  shall  alone  be  liable  to  answer 
and  make  good  all  claims  and  demands  whatsoever  under  or  by  virtue  of  this  policy, 
and  that  no  proprietor  of  the  said  Company,  his  or  her  heirs,  executors,  or  adminis- 
trators, shall  be  in  anywise  subject  or  liable  to  any  claims  or  demands,  nor  be  in 
anywise  charged  by  reason  of  this  policy,  beyond  the  amount  of  his  or  her  share  or 
shares  in  the  capital  stock  of  the  said  Company,  it  being  one  of  the  original  and 
fundamental  principles  of  the  said  Company  that  the  responsibility  of  the  individual 
proprietors  shall  in  all  cases  and  under  all  circumstances  be  limited  to  their  respec- 
tiTe  shares  in  the  said  capital  stock.    And  further  it  is  agreed  by  the  said  Company 
that  this  writing  or  policy  of  assurance  shall  be  of  as  much  force  and  effect  as  the 
snrest  writing  or  policy  of  assurance  heretofore  made  in  Lon[ibard  Street  or  in  the 
Royal  Exchange  or  elsewhere  in  London.    And  so  the  said  Company  are  contented 
and  do  hereby  promise  and  bind  themselves  and  their  successors  to  the  assured,  their 
executors,  administrators,  and  assigns,  for  the  true  performance  of  the  premises,  con- 
fessing themselves  paid  the  consideration  due  unto  the  said  Company  for  this  assur- 
SDce  by  the  assured  at  and  after  the  rate  of  eight  guineas  per  cent.,  to  return  10#. 
per  cent,  for  each  nncommenoed  month  if  the  policy  be  cancelled,"  Ac    '*  Corn,  fish, 
sslt,  fruit,  flour,  and  seed  are  warranted  free  fh>m  average,  unless  general  or  the  ship 
be  stranded."    (Other  stipniadons  followed  as  to  average.)    "  In  witness  whereof, 
sod  that  the  said  Company  are  content  with  this  assurance  for  the  e titt  of  1100^, 
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three  of  the  directors  of  the  said  Company  have  hereanto  set  their  hands  this  18th 
day  of  November  in  the  year  1846." 

(Signed)  "  Jodn  Briohtmak.      J.  F.  Owbn.      Francis  Chambkrs." 

It  was  farther  stated  tbat  the  policy  was  in  the  form  always  nsed  by 
The  General  Maritime  Assurance  Company.     That,  on  16th  July,  1847, 
plaintiff,  by  his  agents,  gave  the  directors  notice  of  abandonment  of  his 
interest  in  the  ship,  she  not  haying  been  heard  of  since  March  26tb, 
when  she  sailed  from  Liverpool    Hat  the  Secretary  to  the  Oompsny 
replied,  stating  that  the  directors  did  not  consider  the  abandonment 
justified :  but  that,  on  a  subsequent  demand,  the  secretary  wrote  and 
signed  on  the  policy  an  adjustment  as  for  a  totnl  loss ;  the  amount 
being  llOOZ.     The  plaintiff's  counsel  further  gave  in  evidence  that  7500 
»9f^1  ^shares  in  the  said  capital  stock  of  the  said  Company  had  at  one 
-^  time  after  the  making  of  the  said  deed  of  settlement  been  sub- 
scribed for  and  held  by  the  defendants  and  divers  other  persons  respec 
tively.    That,  at  the  time  of  the  accruing  of  the  cause  of  action  in  the 
first  count  mentioned,  about  5000  of  the  said  shares  were  held  by  the 
defendants  and  divers  other  persons  respectively,  the  remainder  of  the 
said  7500  shares  having  been  forfeited  by  death,  bankruptcy,  and  other- 
wise.    That  calls  upon  the  defendants  and  the  other  proprietors  of 
shares  in  the  said  capital  stock  had  been  made,  to  the  extent  of  25L 
per  share  and  no  more.     That  the  last  of  such  calls  on  the  said  proprie- 
tors was  made  on  29th  September,  1847,  and  was  a  call  of  lOZ.  for  each 
share,  and  was  due  on  the  30th  December,  1847.     That  nothing  was  in 
fact  paid  by  the  said  proprietors  of  shares  towards  the  funds  of  the 
Company  in  respect  of  the  last-mentioned  call,  but  that  certain  of  the 
directors  and  proprietors  of  shares  in  the  said  capital  stock,  previously 
to  the  making  of  the  said  last  call,  severally  advanced  divers  sums,  in 
the  whole  amounting  to  10,5002.,  towards  the  funds  of  the  Company  in 
anticipation  of  the  sieiid  call.     That  the  Company  ceased  to  underwrite 
policies  in  October  1847 ;  but  that  the  directors  continued  to  attend  at 
the  ofiice  of  the  Company,  and  to  transact  business  there,  for  between 
three  and  four  months  longer ;  at  the  expiration  of  which  time  the  office 
Was  given  up.     And  thereupon  plaintiff's  counsel  closed  his  case. 

The  bill  of  exceptions  went  on  to  state  that  the  counsel  for  Oooden 
thereupon  gave  in  evidence  and  proved  that  the  Company  <chad  not,  at 
the  time  of  the  accruing  of  the  cause  of  action  in  the  1st  count 
^Q-^  ^mentioned,  nor  at  any  time  afterwards  before  the  commencement 
-*  of  the  suit,  any  moneys,  property,  or  available  funds  whatever  in 
their  hands  wherewith  they  could  have  paid  or  satisfied  the  plaintiff  *s 
claim  upon  the  said  policy,  or  any  part  thereof:"  and  counsel  submitted 
to  the  Lord  Chief  Justice  that,  upon  the  several  matters  in  evidence, 
he  ought  to  direct  a  verdict  for  Gooden  on  the  first  issue ;  for  that :  1. 
<cNo  action  at  law  would  lie  upon  the  said  policy."  2.  ««The  defend- 
ants were  not  jointly  liable  upon  the  said  policy,  but,  if  liable  at  all  at 


18  ADOLPHUb  k  ELLIS.    N.  S.  27 

law,  were  only  liable  severally  to  the  extent  of  the  shares  held  by  theni 

indiTidaally."     3.  «*  No  action  would  lie  upon  the  policy  against  Gooden^ 

inasmuch  as  he  had  not  signed  the  said  policy."     4.  t^The  promise  aU 

leged  in  the  1st  count  of  the  declaration  had  not  been  proved,  inasmuch 

as  the  promise  therein  alleged  was  a  general  promise  by  the  defendants 

to  become  and  be  insurers  to  the  plaintiff,  whereas  the  only  promise  to 

be  collected  from  the  terms  of  the  said  policy  (if  any  promise  at  all  was 

to  be  collected  therefrom)  was  a  promise  to  pay  out  of  the  capital  stoclc 

and  funds  of  the  Company  if  they  were  sufficient ;  and  that,  except  the 

said  policy,  no  evidence  of  any  promise  had  been  given."     5.  «^The 

said  policy  was  illegal  and  void  by  reason  of"  stat.  35  G.  3,  c.  63, 

«< inasmuch  as  the  names  of  the  several  defendants  were  not  expressed 

or  specified  on  the  said  policy ;  and  that,  as  the  plaintiff  had  falsely 

stated  in  the  1st  count  that  the  defendants  subscribed  the  said  policy, 

the  defendant  J.  Oooden  had  been  unable  to  plead  the  said  illegality 

specially,  and  was  therefore  entitled  to  insist  upon  such  illegality  under 

his  first  plea."    (Non  Assumpsit.)     And  counsel  further  *8ub-  ^^^o 

mitted  that,  upon  the  matters  in  evidence,  the  Lord  Chief  Justice  *- 

ought  also  to  direct  a  verdict  for  the  defendant  Gooden  upon  the  last 

issue  between  him  and  the  plaintiff. 

That  the  Lord  Chief  Justice  delivered  his  opinion  to  the  jury,  that 
the  several  matters  so  given  in  evidence  were  evidence  upon  which  they 
would  be  justified  in  finding  a  verdict  for  the  plaintiff  on  the  first  issue : 
and  he  further  delivered  his  opinion  that,  although  the  Company  had  no 
money  in  hand,  yet  in  point  of  law  they  had  available  capital  stock  and 
funds  while  a  portion  of  the  capital  stock  sufficient  to  pay  the  plaintiff 
remained  uncalled  for.  And  that  the  matters  given  in  evidence  were 
evidence  on  which  the  jury  would  be  justified  in  finding  a  verdict  for  the 
plaintiff  on  the  last  issue :  and  with  these  directions  he  left  the  first  and 
last  issues  to  the  jury.  Whereupon  counsel  for  the  defendant  Gooden 
excepted,  &o. 

Judgment  being  eptered  up  for  the  plaintiff,  a  writ  of  error  was 
brought  in  the  Exchequer  Chamber  by  all  the  defendants,  the  bill  of 
exceptions  being  annexed  to  the  record.  The  grounds  of  error  specially 
assigned  were :  That  the  first  count  was  not  sufficient  in  law :  That 
Clark's  first  plea  and  Hatfield's  first  plea  were  sufficient  in  law :  And 
that  the  rulings  of  the  Lord  Chief  Justice  stated  in  the  bill  of  exceptions 
were  erroneous.     The  plaintiff  joined  in  error. 

The  writ  of  error  was  argued  in  last  Michaelmas  vacation,  November 
26th  and  December  8d. 

Ptaeocky  for  the  plaintiffs  in  error,  defendants  below,  admitted  that, 
after  the  case  of  Reid  v.  Allan,  4  Exch.  826,t  ^followed  up  by  p^^o 
the  decision  in  the  Queen's  Bench,  the  plea  on  stat.  85  G.  3,  c.  *- 
63,  a.  11,  could  not  be  supported. 
The  declaration  is  bad^  both  on  general  and  on  special  demurrert 
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— ■  -     ■  ■      -       —  -«- 

This  is  not  a  registered  company  vnder  stat.  7  &  8  Vict,  c  110 ;  but 
Halket  v.  Merchant  Traders'  Insurance  Company,  13  Q.  B.  960  (£.  C. 
L.  R.  Fol.  66)y  (which  was  a  case  under  that  statute)  applies.     There 
the  action  was  against  a  registered  Company,  upon  a  marine  policy  ex* 
empting  individual  proprietors  from  liability  beyond  the  amount  of  their 
respectiFC  shares,  and  making  the  capital  funds  alone  liable  to  all 
charges :  execution  was  moved  for,  under  the  statute  (sect.  68),  against 
an  individual  shareholder,  Lord  Talbot :  and  Lord  Denman,  C.  J.,  said, 
« It  is  plain  that  no  action  would  have  lain  against  Lord  Talbot  on  this 
policy,  to  which  he  is  not  individually  a  party:"  and  he  added,  refer- 
ring to  the  words  of  the  special  clause :  «« In  truth  they  have  no  sensi- 
ble meaning  at  all,  unless  it  be  this,  that  the  assured  shall  look  to  the 
funds  of  the  Company  alone,  so  far  as  any  remedy  at  law  extends,  and 
that  the  individual  subscribers  shall  be  liable  only  to  contribute  to  the 
funds  of  the  Company  to  the  amount  of  their  respective  shares,  which 
liability  must  be  enforced  by  the  Company  against  the  subscribers, 
either  at  law  or  in  equity,  as  the  case  may  be,  and  the  enforcement  of 
which  liability  may  possibly  be  compelled  by  the  assured  by  some  pro- 
ceeding against  the  Company."     That  decision  was  cited,  and  acted 
upon,  in  Hassell  v.  Merchant  Traders'  Ship  Loan  k  Insurance  Associa- 
tion, 4  Exch.  625,t  where  the  proceeding  (also  under  sect.  68  of  stat. 
7  &  8  Vict.  c.  110)  was  against  the  same  member  of  the  same  Com- 
*^(\1  P^^7*     ^^  ^  party  may  limit  his  responsibility  in  a  *ca8e  under 
-^  the  statute,  he  may  do  so,  by  express  stipulation,  where  the  Com- 
pany is  not  registered  under  the  statute.     The  consequence  may  be 
that  the  assured  may  have  to  file  a  bill  against  the  directors  to  compel 
the  making  of  calls,  and  that  will  be  the  fund  which  be  must  look  to : 
it  cannot  be  assumed,  on  a  policy  and  deed  of  settlement  like  those  in 
the  present  case,  that  each  subscriber  gives  a  guarantee  for  the  making 
of  necessary  calls,  and  for  their  being  paid  up.    In  Alchorne  v.  Sarille, 
6  B.  Moore,  202,  note  (a)  to  Andrews  v.  Ellison,  a  case  of  fire  insurance, 
the  policy  was  executed  by  three  trustees  and  directors,  who  thereby 
ordered,  directed,  and  appointed  the  directors  for  the  time  being  to 
raise  and  pay  out  of  the  moneys  of  the  society,  pursuant  to  certain 
deeds  and  settlements,  the  amount  of  total  or  partial  loss,  &c. ;  and 
the  question  was  whether  an  action  at  law  for  the  amount  of  a  loss 
could  be  maintained  against  directors  for  the  time  being.     The  Court 
of  Queen's  Bench  held  that  there  was  no  agreement  under  which  either 
the  directors  for  the  time  being,  or  the  parties  who  actually  executed 
the  policy,  could  be  liable :  and  Abbott,  C.  J.,  said :  "  It"  « seems   to 
me,  that  the  only  remedy  the  plaintiffs  have  is  in  equity,  and  they  can- 
not turn  round  and  treat  this  as  a  covenant  at  law."    In  Andrews  w. 
Ellison,  6  B.  Moore,  199  (E.  C.  L.  R.  vol.  17),  which  may  be  cited  on 
the  other  side,  there  was  a  declaration  by  the  defendants,  who,  as  di* 
rectors  of  an  insurance  company,  had  executed  a  policy  under  sealj  that 
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the  Companj  should  make  good  losses,  according  to  their  deed  of  set- 
tlement ;  and  this  was  held  to  be  a  covenant  by  the  defendants  to  pay 
out  of  the  Company's  funds  if  they  should  be  adequate,  which  it  was 
alleged  they  were.  There  was  no  ^apportionment  of  individual  ^^^^ 
liability  there,  as  in  the  present  case.  [Au)£R80N,  B. — What  do  *- 
you  say  tho  contract  is  in  this  case?]  Either  an  equitable  charge 
merely,  upon  the  funds  of  the  Company ;  or  an  equitable  charge  on 
those  funds  with  a  separate  agreement  by  each  individual  to  pay  to  the 
extent  of  his  capital  not  already  paid  up :  but  no  joint  liability  is  cre- 
ated. [Platt,  B. — Do  you  allow  that  there  is  any  contract  at  law?] 
There  is  none.  Parties  may  deal  so.  It  was  competent  to  the  insurers 
to  say  in  terms,  <«  You  shall  have  a  charge  upon  the  funds,  enforceable 
in  eqaity."  [Alderson,  B. — ^It  is  strange  to  insure  a  ship  without  any 
contract  in  law.]  If  there  is  any,  it  is  by  each  shareholder  separately 
to  make  good  the  loss  to  the  extent  of  his  unpaid  capital.  But  this 
construction  leads  to  much  difficulty.  For  then,  if  a  shareholder  to  the 
amount  of  10002.  had  paid  up  5002.,  he  might  be  liable  to  the  claims  of 
fifty  holders  of  policies,  each  to  the  amount  of  5002. ;  and  it  would  be 
BO  answer  to  one,  that  he  had  paid  another.  The  better  construction 
is,  that  the  only  persons  liable  are  the  directors,  and  they  out  of  the 
Company's  funds ;  the  shareholders  being  bound  among  themselves  to 
make  up  these  funds  if  required,  according  to  their  respective  liabilities 
and  the  sums  they  have  already  paid.  A  precedent  for  a  case  of  this 
kind  is  found  in  Dr.  Salmon  v.  The  Hamburgh  Company,  1  Ca.  Chan. 
204,  where,  on  bill  filed  by  a  creditor  against  a  mercantile  company 
having  power  to  levy  taxes  upon  its  members,  it  was  ordered  by  the 
House  of  Lords,  on  appeal,  that  process  should  issue  out  of  Chancery 
against  the  Company,  to  compel  an  answer ;  that  the  Court  of  Chancery 
^should  examine  what  the  just  debt  was,  and  decree  payment ;  ^^^g^ 
and,  on  default,  should  make  a  decree  requiring  the  Company  to  ^  '' 
levy  the  amount  upon  every  member  contributory  to  the  public  charge, 
and  pay  the  same  over ;  and,  if,  by  a  time  to  be  limited  by  the  Court 
of  Chancery,  the  money  assessed  should  not  be  paid,  « then  and  from 
thenceforth  every  person  of  the  said  Company,  upon  such  a  leviation, 
shall  be  made  to  be  liable  in  his  capacity  to  pay  his  quota  or  proportion 
assessed ;"  process  to  issue  against  any  person  refusing  or  delaying  to 
pay  his  quota,  <<  as  is  usual  against  persons  charged  by  decree  of  the 
said  Court,  for  any  duty  in  their  several  capacities."  [Platt,  B. — It 
would  be  very  inconvenient  that  every  shareholder  should  be  made  de- 
fendant in  a  suit  in  equity  J  The  consequence  which  has  been  pointed 
out  if  every  shareholder  were  individually  liable,  at  law,  to  the  amount 
of  his  unpaid  quota  upon  each  policy,  is  still  more  inconvenient.  And 
the  hardship  would  be  even  greater  if  they  were  jointly  liable ;  for  then 
each  shareholder  would  be  responsible  at  once  to  the  whole  extent  of 
the  unpaid  capital,  notwithstanding  the  exemption  in  the  deed.    One 
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defendant,  in  this  case,  Hatfield,  has  already  paid  more  than  the  totsl 
amoant  of  his  shares.  [Pareb,  B. — The  point  for  jon  to  argue  seems 
to  be  that,  under  the  deed  of  settlement,  the  directors  had  no  power  to 
make  a  policy  which  should  bind  any  but  themselves,  or  perhaps  the 
Board  which  gave  them  orders;  not  to  bind  individual  shareholders. 
The  form  of  the  policy  looks  as  if  the  assured  must  have  had  notice 
that  that  was  so.  You  may  contend  that  the  defendants  have  not  sub* 
scribed  the  policy  by  their  agents  unless  the  agents  had  power  to  bind 
^oo-i  them  personally.     Aldbrson,  B. — The  shareholder  being  merely 

^  ^guarantee  to  the  directors,  to  the  extent  of  his  unpaid  share. 
Parke,  B. — ^But  the  point,  that  you  did  not  subscribe  by  your  agents,  is 
not  open  to  you  on  demurrer.  Aldbbson,  B. — ^We  cannot  tell,  on  this 
demurrer,  that  you  did  not  expressly  order  the  directors  to  subscribe 
the  policy.]  The  defendants  may  insist  upon  their  own  construction  on 
Non  Assumpsit.  It  is  true  that  only  one  defendant,  Gooden,  has  filed 
a  bill  of  exceptions :  but,  if  he  was  not  a  joint  contractor,  the  objec- 
tion, that  one  defendant  too  many  is  sued,  will  be  available  to  all. 

Melluhy  contriL — ^First,  as  to  the  demurrers.  The  insurance  declared 
upon  is  either  a  contract  by  all  the  defendants  jointly,  or  no  legal  con* 
tract  at  all,  or  a  contract  by  each  shareholder  individually.  Looking 
to  the  policy  as  set  out  in  the  declaration,  it  is  clear  that  the  contract 
was  by  all  the  defendants  jointly.  The  policy  states  an  agreement 
between  the  assured  and  the  << Company;"  and  the  insurers  appear 
under  that  name  in  several  parts  of  the  instrument.  The  only  clause 
inconsistent  with  a  contract  in  that  character  is  the  stipulation  that  the 
funds  alone,  and  not  any  individual  (beyond  the  amount  of  his  own 
share),  shall  be  liable.  Even  here,  the  agreement  is  on  the  part  of  the 
<( Company;*'  and  the  construction  which  makes  the  clause  consistent 
with  the  rest  of  the  policy  is,  that  the  Company  are  to  be  liable  out  of 
the  capital  stock  and  funds,  if  there  are  funds,  but  that,  if  there  are 
not,  no  individual  shall  be  answerable  beyond  the  amount  of  his  share. 
Now  it  is  admitted  that  there  are  funds :  therefore  the  condition  under 
which  the  Company  are  to  be  liable  is  fulfilled,  and  their  engagement 
^g.^  becomes  ^absolute.     If  any  proprietor  is  damnified,  there  is  a 

^  stock  from  which  he  can  reimburse  himself.  "The  supposition  that 
a  mere  equitable  charge  was  created  is  groundless.  The  parties  have 
used  no  words  creating  such  a  charge.  Nor  could  it  have  been  intended 
to  make  the  directors  mortgagors,  and  so  incapable  of  dealing  with  the 
fund.  If  the  liability  under  this  policy  creates  an  equitable  charge, 
every  policy  executed  by  the  Company  creates  one ;  and  then,  when<^ 
ever  a  question  of  average  or  total  loss,  or  any  other  dispute  upon  a 
policy,  arises,  every  shareholder  and  creditor  must  be  made  a  party. 
No  such  usage  has  ever  been  set  up,  in  the  many  actions  which  have 
been  brought  against  Companies  since  stat.  5  G.  4,  c.  114.  As  to  the 
cases  *  Halket  v.  Merchant  Traders'  Insurance  Company  is  an  aatho- 
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rity  for  rather  than  against  the  plaintiffs.  The  defendants  were  & 
registered  Company,  against  whom,  nndoubtedly,  the  action  lay :  the 
motion  was  for  execution  against  an  individual  subscriber;  and  the 
Ciourt  held  that,  under  a  clause  in  the  policy  charging  all  claims  and 
demands  upon  the  capital  stock  and  funds,  and  exempting  individual 
proprietors,  execution  against  an  individual  could  not  be  granted.  Here 
the  defendants  are  not  a  registered  Company ;  but  they  have  entered 
into  a  contract  of  insurance  by  their  joint  name,  and  must  be  jointly 
liable.  They  have,  indeed,  limited  the  responsibility  of  individuals  so 
far  as  the  law  would  allow :  but  that  attempted  restriction  cannot  alter 
the  nature  of  a  contract  which  is  essentially  joint.  Hassell  v.  Mer« 
chant  Traders'  Ship  Loan  &  Insurance  Association  merely  follows  up 
the  last  cited  decision.  Alofaorne  v.  Saville,  6  B.  Moore,  202,  note  (a), 
turned  upon  ^peculiar  words,  which  imported  an  order  and  not  a  p^ge 
promise,  and  upon  the  want  of  execution ;  on  which  grounds  the  '- 
case,  when  cited  in  Andrews  v.  Ellison,  6  B.  Moore  199  (E.  C.  L.  R. 
vol.  17),  was  held  distinguishable;  and  the  Court  of  Common  Pleas 
there  affirmed  the  liability  of  parties  executing  a  policy,  to  the  extent 
of  the  Lisurance  Company's  funds,  notwithstanding  a  provision  limit* 
ing  individual  liability.  In  Gomey  v.  Rawlins,  2  M.  Jfc  W.  87,  f  direo^ 
tors  of  an  Insurance  Company  executed  a  policy,  ordering  and  appointing 
that,  in  a  certain  event,  <<  the  capital  stock  and  funds  of  the  said  Com- 
pany should  stand  charged  and  be  liable  to  pay  to  the  executors,"  &c., 
of  S.  5002. ;  and  it  was  argued  that  this  was  not  a  oontraot,  but  a  mere 
charge  upon  the  fund.  But  Lord  Abinger  said :  <<  No ;  they  personally 
undertake  to  pay  the  money."  ^^The  defendants  are  liable  in  their 
own  persons.  The  policy  does  not  give  any  right  against  the  fund 
itself,  though,  if  the  fund  should  turn  out  to  be  inadequate,  they  might 
not  be  liable."  And  Parke,  B.,  added :  « The  defendants  undertake 
by  an  instrument  under  seal  that  this  sum  of  money  shall  be  paid,  if 
the  funds  prove  adequate ;  therefore  it  is  equivalent  to  a  covenant  to 
pay  if  J.  S.  go  to  Rome."  The  two  last-mentioned  cases  were  acted 
upon  in  Dawson  v.  Wrench,  8  Exch.  859.t  There  are  instances  in  which 
an  obligation  has  been  imposed  by  statute  to  pay  moneys  to  individuals 
out  of  corporation  funds,  and  it  has  been  hrid  that  those  parties  might 
maintain  actions  of  contract  against  the  corporations,  having  funds 
applicable ;  TiUon  v.  The  Warwick  Oas  Light  Company,  4  B.  &  C. 
962  (E.  C*  L.  R.  vol.  10),  Carden  t  General  Cemetery  Company,  5 
New  Ca.  253  (E.  C.  L.  R.  vol.  85).  The  case  of  Dr.  Salmon  v.  The 
^Hamburgh  Company,  1  Ca.  Chanc.  204,  cannot  be  taken  as  a  p^og 
guide.  [Pauke,  B. — ^Yon  need  not  trouble  yourself  to  comment  *- 
on  that  case.  Aldersok,  B.— *It  does  not  seem  to  have  been  much 
acted  upon  since.]  As  to  the  suggestion  (which  indeed  does  not  appear 
to  be  pressed)  that  each  shareholder  might  be  liable  individually,  that 
construction  would  leave  the  assured  very  ill  ganrantied;  Aur  eadt 
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shareholder,  on  being  threatened  with  an  action,  might  pay  up  his  share 
and  so  defeat  the  creditor. 

As  to  Hatfield's  plea,  everj  argument  that  supports  the  declaratioii 
shows  this  to  be  insufficient.  [Platt,  B. — ^Mr.  Feaeoek  has  not  argued 
in  support  of  this  plea.] 

Then,  on  the  bill  of  exceptions,  two  questions  arise.  First,  whether, 
on  the  face  of  the  policy,  it  appears  to  be  a  joint  contract  by  the  share- 
holders; Secondly,  whether  the  defendant  Gooden  authorized  the 
making  of  such  a  contract.  As  to  the  first  point,  the  language  of  the 
policy  (already  observed  upon)  speaks  plainly:  and  the  subscribing 
directors  profess  to  sign  only  as  agents  for  the  Company.  If  the  one 
clause,  <<  And  it  is  declared  and  agreed,'*  &c.,  <<  that  the  capital  stock," 
&c.,  (<  shall  alone  be  liable,"  has  the  effect  of  severing  the  liability,  it 
is  repugnant  to  the  rest  of  the  deed,  and  cannot  avail  in  opposition  to 
it ;  Fnrnivall  v.  Coombes,  6  Man.  k  6.  786  (£.  C.  L.  B.  vol.  44).  As 
to  the  second  point,  there  appears  on  the  bill  of  exceptions  clear  evi- 
dence for  a  jury  that  the  three  directors  who  executed  the  contract 
were  authorized  by  the  shareholders,  and,  at  any  rate,  that  they  had 
authority  from  Gooden,  who  is  stated  to  have  been  a  director  at  the 
time  of  the  execution.  The  policy  appears  to  have  been  in  the  form 
^Qi^-1  always  used  by  *the  Company.  [Parks,  B. — ^It  is  not  stated 
-'  that  the  usage  was  known  to  the  several  defendants.]  K  a  body 
unite  for  the  purpose  of  carrying  on  insurance,  and  a  particular  form 
of  policy  has  always  been  used  in  their  transactions,  that  is  evidence 
against  shareholders.  [Parks,  B. — ^Not  sufficient.  The  directors 
carry  on  all  the  business.]  The  importance  of  that  fact  depends  upon 
the  question  how  far  a  joint  stock  Company  differs  from  an  ordinary 
partnership  as  to  the  authority  of  members  to  bind  it.  In  Smith  v. 
The  Hull  Glass  Company,  8  Com.  B.  668,  675  (£.  C.  L.  B.  vol.  65), 
Wilde,  C.  J.,  delivering  the  judgment  of  the  Court,  says :  «« At  com- 
mon law,  one  of  several  partners  in  a  trading  concern  may  bind  all  by 
a  contract  made  within  the  scope  of  matters  relating  to  the  partnership. 
If  the  partnership  is  of  many,  under  whatever  firm  they  trade,  and 
whatever  regulations  they  make  inter  se  for  managing  and  conducting 
the  concern,  each  partner  would  still  have  the  same  power  to  bind  his 
copartners.  If,  then,  a  copartnership  consisting  of  a  few  active  and 
many  dormant  partners  had  traded  under  the  firm  of  .The  Hull  Glass 
Company,  the  active  partners  might  have  bound  the  rest  by  contracts 
made,  in  the  name  of  the  firm,  with  reference  to  the  copartnership 
business.  Assume  such  to  have  been  the  constitution  of  The  Hull 
Glass  Company,  the  present  case  would  have  stood  thus :  Some  of  the 
partners,  who  were  called .  directors,  managed  the  concern,  the  other 
partners  were  dormant.  The  person  employed  to  conduct  the  operative 
part  of  the  concern,  ordered  certain  goods,  which  were  delivered  on  the 
premises  of  the  copartners,  and  consumed  there  in  their  business.    Is 
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BOt  the  accepting  and  using  the  goods,  some  evidence  *that  the  p^oo 
ptrty  ordering  had  authority  from  the  managing  partners  to  ^ 
give  the  order  T  It  would,  therefore,  be  the  same  as  if  given  by  them* 
selves,  and  would  bind  the  dormant  partners.  I  am  not  aware  that 
what  is  called  a  joint  stock  trading  Company,  if  in  fact  a  partnership 
exist  between  the  shareholders,  differs  from  an  ordinary  partnership  in 
this  respect.'*  And  he  adds :  (a)  <«  It  seems  to  us  that  the  directors, 
unless  restrained  by  the  Act  of  parliament*'  (7  &  8  Vict.  c.  110),  «or 
the  deed,  would  have  all  the  authority  given  to  partners  by  the  rules 
of  the  common  law.  Primfi  facie,  they  would,  as  directors,  have  that 
tuthority."  [Parkb,  B. — Suppose  an  ordinary  Company  were  noto- 
rioQsly  carrying  on  its  business  by  directors.]  On  that  supposition  all 
persons  dealing  with  the  Company  would  have  notice  that  shareholders 
who  were  not  directors  had  no  power  to  bind.  Wilde,  C.  J.,  in  the 
passage  first  cited,  is  evidently  contemplating  the  case  of  an  ordinary 
Company,  acting  by  directors.  [Parkb,  B. — Did  it  appear  there,  as 
in  Ridley  v.  Plymouth  Ghrinding  &  Baking  Company,  2  Exch.  711,t 
that  the  defendants  were  a  registered  joint  stock  Company  ?]  It  did. 
The  rule,  from  which  the  present  case  cannot  be  withdrawn,  is  that,  in 
a  partnership,  a  partner  may  bind  for  purposes  within  its  scope,  unless 
distinct  notice  be  given  that  he  is  not  authorized  to  do  so.  It  would 
be  promoting  fraud  to  hold  that,  after  policies  have  invariably  been 
issaed  in  a  particular  form,  they  may  be  disavowed  by  reason  of  some 
article  in  a  deed  of  settlement,  the  contents  of  which  were  unknown 
to  the  assured.  It  is  to  be  observed  also  here  that  the  policy  is  recog- 
nised by  adjustment  after  the  loss.  The  question  of  authority  is  not 
one  of  *those  appearing  by  the  bill  of  exceptions  to  have  been  ^^qq 
raised  at  the  trial.  If  it  had,  the  point  might  have  been  cleared  *- 
up  by  evidence.  [Parks,  B. — The  question  is  raised  as  upon  the  con- 
stroction  of  the  policy.]  On  the  contract  itself  the  defendants  appear 
to  be  liable :  there  is  no  distinction  between  them  and  the  subscribing 
parties,  unless  it  can  be  denied  that  those  parties  were  their  agents : 
bat  whether  or  not  they  were  so  is  not  a  question  of  construction. 

If  the  Court  look  from  the  policy  itself  to  the  deed  of  settlement, 
that  confirms  the  position  that  the  directors  were  authorized  to  execute 
a  joint  contract.  (He  then  commented  upon  several  passages  of  the 
deed.)  An  important  observation  is,  that  the  Company  is  formed  with 
a  view  of  raising  1,000,0002.  capital,  and  it  is  agreed  in  the  indenture 
that,  in  every  policy  to  be  effected  with  th^  Company,  the  directors 
shall  state  that  "the  subscribed  capital  of  1,000,0002.  sterling"  and 
other  the  stocks,  &o.,  shall  be  liable  under  the  policy.  The  directors 
are  aathorized  to  pledge  a  fund  of  one  million.  Here  a  much  smaller 
lom  was  actually  subscribed.  If  the  directors,  by  authority  of  the 
Company,  pledge  a  million,  and  only  half  a  million  is  subscribed,  the 

(a)  P.  677. 
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Company  must  be  taken  to  engage  for  the  other  half,  or  else  they 
sanction  a  fraud.  Both  on  the  deed  and  on  the  policy  an  intentioa 
appears  to  carry  on  business  as  a  Company,  limiting  individual  respon- 
sibility as  far  as  may  be  possible  consistently  with  that  purpose :  but, 
when  they  enter  into  contracts  which  in  legal  effect  are  joint,  they 
cannot,  by  such  a  form  of  words  as  they  have  introduced  into  this 
policy,  discard  joint  responsibility.  To  do  so,  they  should  have  stipu- 
lated  in  the  contract  itself  that  individuals  should  not  be  sued* 
j^  .^-.  [Martin,  B. — Are  persons  to  be  bound  *though  they  expressly 

-'  say  they  will  not  ?  May  not  one  party  declare  that  he  will  not 
be  bound,  and  the  other  assent  to  that  ?  And  is  not  this  virtually  the 
state  of  things  here  7]  The  words  of  the  policy  are  the  Company's  words, 
and  must  be  taken  most  strongly  against  themselves.  But,  further 
if  the  deed  prohibits  the  directors  from  binding  the  members  of  the 
Company,  but  the  directors  have  entered  into  a  contract  in  the  course 
ef  the  partnership  business,  which  in  fact  does  bind  them,  the  Company 
are  liable  to  a  party  who  has  dealt  with  them  under  such  contract,  not 
knowing  of  the  restriction :  Hawken  v.  Bourne,  8  M.  &  W.  703,t  is  an 
express  authority  on  this  point.  Ridley  v.  Plymouth  Grinding  and 
Baking  Company  is  distinguishable  from  the  present  case :  there  the 
defendants  were  a  registered  Company,  and  the  persons  dealing  with 
them  had,  under  stat.  7  &  8  Vict.  c.  110,  means  of  ascertaining  the 
eontents  of  their  deed  of  settlement.  [Parkb,  B. — If  there  were  an 
express  authority  to  the  three  directors  to  make  a  contract  in  their 
own  names,  binding  only  themselves,  and  they  chose  to  execute  it  as 
binding  the  Company,  would  the  contract  so  operate?]  It  would; 
Smith  V.  The  Hiill  Glass  Company,  8  Com.  B.  668  (E.  C.  L.  R.  vol. 
65).  [Talfourd,  J. — That  case  is  still  depending  in  the  Common 
Pleas  after  a  second  trial.]  (a)  The  ordinary  rule  of  partnership  being 
that  every  partner  may  bind  the  firm  in  affairs  of  the  partnership  unless 
he  is  restricted  and  the  party  dealt  with  has  notice  of  such  restriction, 
the  case  of  a  joint  stock  Company  differs  from  that  of  a  common  partner- 
ship only  in  this,  that  its  being  managed  by  directors  may  be  a  notice 
*411  *^^^^  shareholders  who  are  not  directors  have  no  power  to  bind  the 

^  Company :  but  it  is  no  notice  that  the  directors  have  no  power  or 
only  a  limited  one ;  and,  at  any  rate,  the  fact  of  a  Company  being  so 
managed  is  not  actual  notice :  it  is  only  some  evidence  of  notice.  [Air 
DBRSON,  B. — ^If  a  party  has  notice  that  the  Company  is  governed  by 
directors,  ought  not  he  to  inquire  what  their  authority  is  7]  He  may 
be  entitled  to  assume  that  (as  was  said  in  Fox  v.  Clifton,  6  Bing.  776, 
(E.  C.  L.  R.  vol.  19),)  (&)  each  partner  makes  the  others  his  agents  for 
the  purpose  of  entering  into  all  contracts  for  him  within  the  ordinary 
scope  of  the  partnership  business.    [Parks,  B. — What  is  the  <«  ordinary 

(a)  See  Smith  o.  The  HaU  Q\tM  Company,  11  Com.  B.  897  (E.  C.  L.  R.  toL  U). 
(&)  Bee  p.  792. 
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scope**  of  a  partnership  buBinefts  of  insuranoe  ?  Aldebson,  B. — Mast 
not  the  aetaal  authority  be  looked  to  ?  Parks,  B.»— I  take  it  as  estab- 
Jished  that,  in  joint  stook  companies,  individaals,  as  sach,  have  no  right 
to  bind  the  partnership,  bnt  it  rests  with  the  directors.  I  much  qnes- 
tioD,  hoWe?er,  whether  the  powers  of  the  directors  were  restricted  in 
this  ease,  and  still  more  whether  the  point  is  raised  by  the  bill  of 
ezceptions»(a)] 

Peaeoeh^  in  reply. — ^The  question  as  to  notice  is  decided  by  the  terms 
of  the  policy  itself,  and  the  reference  there  to  a  fundamental  principle, 
that  the  responsibility  of  shareholders  shall  not  be  pledged  beyond  a 
certain  extents  Supposing  that  the  contract  may  be  a  joint  one  as  it 
regards  the  parties  signitag,  it  cannot  be  so  on  the  part  of  the  other 
shareholders :  for  parties  cannot  jointly  contract  to  be  liable  in  different 
amounts;  the  contract,  if  joint,  would  have  made  each  individual  liable 
for  all,  *and  to  the  full  amount  insured.  The  directors,  therefore,  ^^ .» 
have  exceeded  any  authority  that  could  be  vested  in  them,  if  they  *- 
have  assumed  to  make  a  joint  contract  for  the  shareholders.  The  deed 
of  settlement  prescribes  that  the  directors  shall  cause  it  to  be  inserted 
in  every  policy  that  the  Company's  capital  and  unapplied  stock  shall 
alone  be  liable,  and  that  no  proprietor  shall  be  answerable  beyond  the 
impaid  part  of  his  share ;  but  they  were  also  to  insert  <<  that  the  direct- 
ors signing  such  policy,  or  any  of  them,  should  not  be  responsible  to  the 
person  to  whom  such  policy  might  be  issued  to  any  greater  extent  than 
the  funds  or  property  in  their  hands  or  power  at  the  time  of  recovering 
upon  such  policy  should  be  competent  to  discharge."  This  clause  is  not 
introduced  in  the  present  policy.  It  is  said  that  a  fraud  is  committed 
by  the  Company  if  the  directors,  under  their  sanction,  profess  to  pledge 
1,000,0002.  as  the  subscribed  capital,  when  only  500,0002.  is  subscribed. 
But,  supposing  this  were  so,  it  does  not  follow  that  the  proprietors  are 
jointly  liable  in  the  terms  of  the  policy;  Jenkins  v.  Hutchinson,  13  Q. 
B.  744  (E.  C.  L.  R.  vol.  66).  The  supposition  of  a  joint  liability  is  so 
directly  opposed  to  the  stipulation  limiting  each  man's  liability  to  the 
amount  of  his  own  unpaid  capital,  that,  if  there  were  a  judgment  against 
the  Company  for  20002.,  and  two  shareholders  held  to  the  amount  of 
10002.  each,  and  one  had  paid  up  the  whole  10002.,  the  other  nothing, 
the  first  might  be  made  answerable  to  the  whole  extent  of  the  other's 
share.  [Parks,  B.^-He  would  be  responsible  for  the  directors  apply- 
ing the  general  fund  properly,  and  would  be  surety  for  each  co-proprie- 
tor to  the  extent  of  his  own  unpaid  share.]  According  to  the  argument 
for  ^joint  liability,  a  party  suing  the  directors  on  such  a  policy  as  p^  .q 
this  might  be  met  by  a  plea  in  abatement,  showing  that  he  ought  *- 
to  have  sued  five  hundred  shareholders.  [Parkje,  B. — The  answer  might 
be  that  the  plaintiff  had  the  option  of  suing  the  directors  as  the  accual 

(a)  At  to  theoonseqnenee  of  raeb  omtsaion,  Butt  (wifcb  MeUith)  referred  to  Bain  v.  WbitihaTen 
4  Vunew  Jvnetioii  RailwBjr  Comptaj,  8  fio.  Xiordi  Oil  1. 
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contracting  parties,  or  their  principals.]  The  objection  that  the  direct- 
ors had  not  authority  appears  sufficiently  by  the  bill  of  exceptions. 
The  demurrer  does  not  raise  it,  because  the  Court  cannot  see,  upon  tko 
record,  that  the  defendants  did  not  personally  sign  the  policy;  but 
then,  the  facts  being  proved  on  the  trial,  the  defendants  say  that,  upon 
the  evidence,  assuming  it  to  be  true,  no  action  at  all  lies  upon  the  policy; 
and,  secondly,  that,  upon  the  same  assumption,  no  action  lies  against 
the  defendants  jointly.  Our,  adv.  vuU, 

The  learned  Judges,  not  being  agreed  in  opinion,  now  delivered  judg- 
ment seriatim. 

Martin,  B. — This  was  an  action  on  a  policy  of  insurance  on  the  ship 
Vindicator,  dated  18th  November,  1846,  and  signed  by  three  directors 
of  a  marine  insurance  company,  called  «  The  General  Maritime  Assu- 
rance Company."  The  defendant  Hallett  demurred  to  the  declaration. 
This  demurrer  was  argued  in  the  Court  of  Queen's  Bench,  and  judg- 
ment given  for  the  plaintiff.  There  were  various  pleas  by  the  other 
defendants :  but  it  is  only  necessary  to  refer  to  the  plea  of  Non  assump- 
sit, which  was  pleaded  by  the  defendant  Gooden.  The  cause  was  tried 
before  Lord  Campbell,  at  Guildhall,  when  a  verdict  was  found  for  the 
plaintiff,  and  final  judgment  was  afterwards  signed  against  all  the  de- 
*dAi  f'^^d^^^s*  -^  bi^I  ^f  exceptions  was  tendered  at  the  trial  to  *the 
-*  direction  of  the  learned  Judge;  and  the  whole  case  has  been 
brought  before  us  by  writ  of  error. 

Two  points  have  been  made  by  the  learned  counsel  for  the  plaintifi 
in  error :  first,  that  the  judgment  of  the  Court  of  Queen's  Bench  on 
the  demurrer  to  the  declaration  was  erroneous ;  and,  secondly,  that  the 
direction  of  the  Chief  Justice  at  Nisi  Prius  was  also  erroneous. 

The  declaration  stated  that  the  defendants  were  proprietors  and  share- 
holders of  and  partners  in  The  General  Maritime  Assurance  Company; 
and  that  the  plaintiff  made  a  policy  of  insurance  with  the  Company; 
and  that  it  was  declared  and  agreed  by  and  between  the  Company  and 
the  assured  that  the  capital  stock  and  funds  of  the  Company  should 
alone  be  liable  to  answer  and  make  good  all  claims  and  demands  what* 
soever  under  or  by  virtue  of  the  said  policy,  and  that  no  proprietor  of 
the  said  Company,  his  or  her  heirs,  executors,  or  administrators,  should 
be  in  any  way  subject  or  liable  to  any  claims  or  demands,  nor  be  in 
anywise  charged,  by  reason  of  the  policy,  beyond  the  amount  of  his  or 
her  share  or  shares  in  the  capital  stock  of  the  Company,  it  being  one 
#f  the  original  and  fundamental  principles  of  the  Company  that  the 
responsibility  of  the  individual  proprietor  should,  in  all  cases  and  under 
all  circumstances,  be  limited  to  their  respective  shares  in  the  capital 
stock.  The  declaration  proceeded  to  allege  that,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendants,  had  paid  to  the  defend- 
ants a  certain  sum,  &c.,  as  a  premium,  &c.,  the  defendants  promised  the 
plaintiff  that  they,  the  defendantSi  would  become  and  be  insurers  to  the 
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plaintifT  of  the  said  sam,  &o.,  upon  the  said  ahip,  &c.,  and  would  per" 
form  and  fulfil  all  things  in  the  said  policy  contained  on  their  party  a$ 
iueh  *in»urerBj  to  be  performed  and  fulfilled;  and  the  defendants  p^.. 
•  then  became  and  were  insurers  to  the  plaintiff,  and  then  daly  sub-  '- 
scribed  the  policy  as  such  insurers  of  the  said  ship.  The  declaration 
then  contained  the  usual  averments  of  the  plaintiff's  interest  and  the 
loss  of  the  ship,  and  proceeded  to  allege  that,  although  the  capital 
Btock  and  funds  of  the  said  Company  always,  from  the  time  of  the 
making  of  the  said  policy  hitherto,  have  been  and  are  sufficient  to  pay 
the  plaintiff  the  sum  insured,  of  which  the  defendants  had  notice,  and 
were,  after  the  loss,  requested  to  pay  the  amount  insured,  yet  the  de- 
fendants have  not  paid  the  sum  insured,  and  the  same  is  still  unpaid. 

Tbe  objection  was,  that  there  was  no  personal  obligation  upon  the 
defendants  to  pay.  I  am,  however,  of  opinion  that  there  is  no  fatal 
objection  upon  the  face  of  the  declaration.  It  is  there  alleged  that  the 
defendants  made  the  promise  and  subscribed  the  policy ;  both  of  which 
facts  are  admitted  by  the  demurrer ;  and  it  seems  to  me  that  the  decla- 
ration alleges  and  imports  a  direct  personal  promise  by  the  defend- 
ants to  pay  the  amount  insured  if  the  capital  stock  was  sufficient  for  the 
purpose,  and  which  it  was  averred  in  the  declaration,  and  admitted  by 
the  demurrer,  to  have  been.  The  breach  is,  that  the  defendants  did 
not  perform  what,  as  it  appears  to  me,  they  admit  they  promised  should 
be  done,  viz.,  the  application  of  the  capital  stock  to  the  payment  of  the 
loss.  The  cases  of  Andrews  v.  Ellison,  6  B.  Moore,  199  (E.  G.  L.  R. 
vol.  17),  and  Dawson  v.  Wrench,  8  Exoh.  359,t  are  directly  in  point ; 
and  I  am  not  prepared  to  say  they  were  not  rightly  decided.  So,  also, 
the  cases  of  Gurney  v.  Rawlins,  2  M.  &  W.  87,t  ^^^d  Reid  v.  Allan,  4 
£xch.  326, t  are  to  the  same  effect :  *and  I  think  that  the  judg-  ^^  .^ 
ment  of  the  Court  of  Queen's  Bench  on  the  demurrer  to  the  de-  ^ 
claration  ought  not  to  be  reversed. 

The  second  question  arises  upon  the  bill  of  exceptions ;  and  the  point 
which  has  been  argued  before  us  is,  whether  there  was  any  evidence  to 
go  to  the  jury  against  the  defendant  Gooden  upon  the  issue  on  the  plea 
of  Non  assumpsit. 

The  following  was  the  evidence  adduced  by  the  plaintiff:  The  deed 
of  settlement  of  the  Company,  dated  23d  April,  1840,  executed  by  all 
the  defendants ;  (the  parts  material  are  set  out  in  the  bill  of  excep- 
tions) ;  That  all  the  defendants  severally  and  individually  held  shares 
in  the  capital  stock  of  the  Company ;  That  the  defendant  Gooden  was 
a  director,  and  held  250  shares  of  1002.  each  in  the  capital  stock ;  That 
Brightman,  Everard,  and  Chambers  were  three  directors,  and  as  suck 
signed  the  policy ;  The  policy  itself,  which  is  set  out  at  length  in  the 
bill  of  exceptions;  That  a  total  loss  was  adjusted  at  11002. ;  That  7500 
shares  had  been  subscribed  for,  and  were  held  originally  by  the  defend- 
ants and  others ;  That  5000  were  ao  held  at  the  time  of  the  commence- 
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ment  of  this  suit,  the  remainder  having  become  forfeited  in  variona 
ways ;  That  calls  had  been  made  to  the  extent  of  251.  per  share,  the 
last  being  a  call  of  10/.,  made  on  29th  September,  1847,  bat  that  no- 
thing was  paid  upon  it,  althoogh  certain  directors  and  proprietors  had 
advanced  10,500{.  in  anticipation  of  it ;  That,  in  October,  1847,  the 
Company  ceased  to  underwrite  policies,  bat  the  directors  continued  to 
attend  the  office  for  some  months,  when  it  was  given  np.  On  behalf 
of  the  defendant  Qooden  it  was  proved  that  the  Company  had  not,  at 
^  ..^  the  time  of  the  accruing  of  the  causes  of  action,  *or  at  any  time 
^  after,  any  money,  property,  or  available  funds  in  their  hands  where- 
with to  satisfy  the  plaintiff's  claim. 

Upon  this  evidence  the  counsel  for  the  defendant  Gooden  submitted 
that  there  was  no  evidence  to  go  to  the  jury  upon  the  issue  on  the  plea 
of  Non  assumpsit.  The  Chief  Justice  ruled  that  there  was :  and 
thereupon  the  bill  of  exceptions  was  tendered.  The  points  submitted 
to  the  Chief  Justice,  as  stated  in  the  bill  of  exceptions,  were : 

First,  that  no  action  at  law  would  lie  upon  the  policy.  Secondly, 
that  the  defendants  were  not  jointly  liable  upon  it ;  but,  if  liable  at 
law  at  all,  were  only  liable  severally  to  the  extent  of  the  shares  held 
by  them  individually.  Thirdly,  that  no  action  would  lie  against  Gooden, 
as  he  had  not  signed  the  policy.  Fourthly,  that  the  promise  laid  in 
the  first  count  had  not  been  proved,  as  the  promise  therein  alleged  was 
to  be  and  become  an  insurer ;  whereas  the  only  promise  was,  to  pay  out 
of  the  capital  stock  and  funds  if  they  were  sufficient. 

In  the  argument  of  the  learned  counsel  for  the  plaintiff  in  error  it 
was  contended :  That  the  partnership  created  by  the  deed  of  settlement 
of  23d  April,  1840,  was  a  lawful  partnership ;  that  there  was  nothing 
illegal  in  the  capital  of  the  partnership  being  divided  into  shares,  and 
the  partners  or  shareholders  agreeing  that  no  one  should  be  liable  to  be 
called  on  to  pay  more  than  the  amount  agreed  to  be  subscribed  by  him ; 
that  the  plaintiff  below  had  agreed  with  the  Company,  by  an  express 
term  contained  in  the  policy,  that  the  capital  stock  and  funds  of  the 
Company  should  alone  be  liable  to  make  good  all  claims  under  the 
policy,  and  that  no  proprietor  should  be  in  anywise  subject  or  liable  to 
^  .^^  a  "^claim,  made  by  reason  of  the  policy,  beyond  the  amount  of  his 
^  share  or  shares  in  the  capital  stock,  it  being  one  of  the  original 
and  fundamental  principles  of  the  Company  that  the  responsibility  of 
the  individual  proprietors  should,  in  all  cases  and  under  all  cirenm- 
Stances,  be  limited  to  their  respective  shares  in  the  said  capital  stock ; 
that,  except  as  against  the  individuals  who  signed  the  policy,  the  plain- 
tiff below  could  not,  in  any  event,  maintain  an  action  against  more  than 
one  shareholder  without  a  violation  of  the  express  condition  that  the 
liability  of  each  shareholder  should  be  restricted  to  the  amount  of  his 
own  share  and  that  he  should  not  be  responsible  for  his  co-shareholders. 
It  was  also  contended  that  no  action  at  law  was  maintainable  on  the 
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policy,  except  against  the  persons  who  actually  signed  it ;  that  in  this 
there  was  no  repugnancy,  for  that  a  snit  in  equity  was  maintainable 
against  all  the  shareholders  of  the  Company,  and  that  it  was  no  valid 
objection  to  a  contract,  that,  in  the  event  of  a  breach  of  it,  the  proi* 
ceedings  to  obtain  redress  were  confined  to  the  courts  of  equity. 

The  case  of  Beid  v,  Allan  was  cited  to  show  what  was  the  real  nature 
of  the  legal  liability,  as  alleged  by  the  counsel  for  the  plaintiffs  in  error, 
yiz.,  a  separate  one,  confined  to  the  extent  of  the  shares  not  paid  up ; 
and  the  cases  of  Halket  v.  Merchant  Traders'  Insurance  Company,  18 
Q.  B.  960  (E.  C.  L.  R.  vol.  66),  and  Hassell  v.  Merchant  Traders' 
Association,  4  Exch.  525,t  were  cited  as  authorities  that  the  defendant 
was  not  liable  at  all  at  law. 

On  the  other  hand  it  was  contended,  on  behalf  of  the  defendant  in 
error,  that  The  Maritime  Assurance  Company  was  a  mere  trading  part- 
nersbip ;  that,  in  law,  *there  was  no  distinction  as  to  liability  be-  r^A^ 
tween  a  joint  stock  partnership,  as  this  is  usually  called,  and  an  ^ 
ordinary  partnership ;  that  throughout  this  policy  the  Compahy  were 
nniversally  described  as  the  contracting  party ;  and  that  in  this  action 
(there  having  been  no  plea  in  abatement)  the  plaintiif  below  was  entitled 
by  law  to  consider  every  shareholder  as  the  Company,  and  as  if  the 
Company  were  named  as  defendants  on  the  record.  That  the  true  rule 
as  to  partnership  liability  was  that  laid  down  in  Hawken  t;.  Bourne,  8 
M.  k  W.  708,f  viz.,  that  the  partner  authorized  to  make  a  contract  was 
ia  the  nature  of  a  general  agent,  and  had,  by  law,  authority  to  bind  his 
copartners  in  contracts  usually  made  in  the  partnership  business, 
although  in  direct  contradiction  to  the  actual  authority  given  by  the 
copartners;  and  the  case  of  Smith  v.  The  Hull  QIass  Company,  8~ 
Com.  B.  668  (E.  C.  L.  R.  vol.  65),  was  cited  to  show  that  there  was  no 
distinction  between  joint  stock  Companies  and  other  partnerships. 

The  question  which  arises  here  is  one  of  great  importance.  There 
are  very  many  Companies  (life  insurance  Companies  and  others)  carry*- 
ing  on  business  under  deeds  similar  to  that  in  the  present  instance ;  and 
provisions  substantially  the  same  as  those  contained  in  the  present 
policy  are,  I  believe,  universally  inserted  with  the  view  of  restricting  the 
liability  of  the  shareholders.  The  circumstance  that  Qooden  was  him< 
self  a  director  will  make  no  difference ;  for,  assuming  that  the  liability 
of  a  director  who  has  not  signed  the  policy  is  different  from  that  of  a 
mere  shareholder,  there  are,  in  the  present  case,  other  defendants  who 
were  mere  shareholders,  and  it  is  quite  clear  that,  in  order  to  fix  the 
defendant  *Gooden  upon  the  plea  of  Non  assumpsit,  evidence  must  ^^.q 
be  given  of  the  liability  of  all  the  defendants  upon  the  promise  *- 
alleged  in  the  declaration.  The  question  of  the  general  liability  of  the 
shai  eholders,  therefore,  directly  arises. 

The  first  question  is.  Are  the  stipulations  in  the  deed,  as  to  each  sul^ 
scriber  or  partner  being  responsible  only  to  the  amount  subscribed  for 
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by  him,  lawfal  and  valid  as  amongst  themselves  ?  I  entertain  no  doubt 
that  they  are.  Such  stipnlations  have  been  long  in  general  use ;  their 
object  is  to  restrict,  as  far  as  possible,  the  liability  of  the  partners  to 
the  same  extent  as  that  of  shareholders  in  the  various  corporations 
'which  have  for  a  long  period  been  created  by  Acts  of  Parliament  for 
the  purpose  of  effecting  great  public  works.  The  partners  agree 
amongst  each  other  that  each  shall  subscribe  for  and  be  responsible  to 
a  certain  amount  only ;  and  that,  in  the  event  of  one  being  compelled 
to  pay  a  demand,  the  others  will  indemnify  him  separately,  and  in  pro- 
portion to  the  extent  of  their  respective  interests,  and  no  farther ;  and 
it  seems  to  me  clear  that,  as  amongst  themselves,  when  one  has  paid  np 
the  whole  amount  subscribed  for  by  him,  he  is  no  longer  responsible  to 
any  further  amount  to  his  co-shareholders,  their  liability  to  each  other 
being  precisely  the  same  as  that  of  shareholders  in  the  ordinary  joint 
stock  corporations  created  by  Acts  of  Parliament,  in  which  the  sub- 
scribers are  liable  to  the  extent  of  their  subscriptions  only,  and,  when 
they  have  once  paid  up  all  their  calls,  the  legal  liability  to  contribute 
further  is  at  an  end. 

The  further  question  then  arises,  what  is  the  liability  of  shareholders 
and  partners  in  such  companies  to  third  parties  upon  contracts  made  by 
^-^^  the  directors  in  the  '^'ordinary  course  of  business?  Afid  it  seema 
-^  clearly  established  by  the  authorities,  that,  with  respect  to  third 
persons  who  have  no  notice  of  the  terms  of  the  partnership,  the  share- 
holders and  partners  in  joint  stock  Companies  are  liable  to  the  same 
extent  and  in  the  same  manner  as  the  partners  in  ordinary  partnerships: 
and  that  the  law  pays  no  regard  to  the  stipulations  contained  in  the 
partnership  deed  as  to  the  restriction  of  liability,  or  to  any  particular 
provisions  as  to  the  mode  of  carrying  on  the  business  different  from  that 
ordinarily  used  in  such  concerns. 

I  In  the  case  of  Bex  v.  Dodd,  9  East,  516,  527,  Lord  Ellenborough,  in 
delivering  the  judgment  of  the  Court,  stated  that  the  holding  out  in 
the  prospectus  of  two  proposed  trading  Companies,  one  for  manufac- 
turing paper,  and  the  other  for  distilling  spirits,  that  no  subscriber 
would  be  responsible  beyond  the  amount  of  the  shares  for  which  he 
Bubscribed,  was  a  mischievous  delusion ;  that,  as  amongst  the  subscri- 
bers themselves,  they  might  stipulate  with  each  other  for  such  restricted 
liability ;  but  that,  as  to  the  rest  of  the  world,  it  was  clear  that  each 
subscriber  was  liable  to  the  whole  amount  of  the  debts  contracted  bj 
the  partnership.  So,  also.  Lord  Eldon,  in  Carlen  v.  Drury,  1  Yes.  ft 
B.  154,  157,  stated  that  he  held  it  to  be  clear  law  thai;  each  individual 
in  a  joint  stock  brewery  company  was  answerable  for  the  whole  of  the 
debts  of  the  concern. 

The  case  of  Hawken  v.  Bourne,  8  M.  &  W.  703,t  before  mentioned, 
as  relied  on  by  the  defendant  in  error,  was  as  follows.  The  defendant 
was  A  shareholder  in  a  Company  who  worked  a  mine  in  Cornwall.  There 
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▼ere  directors  of  the  Company,  of  whom  the  defendant  was  not  one. 
*There  was  a  stipulation  amongst  the  directors  and  shareholders,  ^^.^ 
that  all  supplies  for  the  mine  were  to  be  paid  for  in  cash,  and  that  *- 
no  debt  was  to  be  incurred.     The  order  for  the  goods,  for  the  price  of 
which  the  action  was  brought,  was  given  by  the  purser  or  agent  of  the 
directors,  which  was  the  customary  course  in  such  concerns.    The  plain- 
tiff knew  nothing  of  the  defendant  being  a  shareholder ;  but  it  was  not 
proved  that  he  had  any  notice  of  the  agreement  as  to  not  dealing  on 
credit.     It  was  objected,  on  behalf  of  the  defendant,  that  there  was  no 
authority  in  the  purser  to  bind  him  in  a  contract  upon  credit ;  that 
there  was  no  liability  by  reason  of  the  defendant  appearing  to  be  a 
partner,  as  the  plaintiff  knew  nothing  of  him  ;  and  that,  as  a  contract 
opon  his  credit  was  absolutely  forbidden  by  him  to  the  directors,  a 
purser  or  agent  appointed  by  them  could  not  have  any  authority  to 
pledge  his  credit.     My  brother  Maule,  who  tried  the  cause,  was  of  opi* 
nion  that,  the  mine  being  worked  with  the  knowledge  and  for  the  benefit 
of  the  defendant,  he  was  liable  on  a  contract  entered  into  for  articles 
ordered  in  the  usual  way  of  conducting  such  concerns  on  behalf  of  the 
owners,  unless  the  party  ordering  them  was,  in  fact,  not  authorized  by 
the  defendant,  and  the  party  supplying  had  notice  of  that  fact.     This 
ruling  was  objected  to  in  the  Court  above ;  but  the  Court  was  of  opinion 
that  it  was  right.     My  brother  Parke  delivered  the  judgment.     He 
stated  that  there  was  evidence  that  the  defendant  was  a  complete  part- 
ner with  the  directors  in  working  the  mines  in  the  manner  in  which 
they  were  worked ;  and  that  one  partner,  by  virtue  of  that  relation,  is 
constituted  a  general  agent  for  the  others  as  to  all  matters  within  the 
scope  of  the  partnership  dealings,  and  has  ^communicated  to  him,  p,^.^ 
by  viitue  of  that  relation,  all  authorities  necessary  for  carrying  ^ 
on  the  partnership,  and  all  such  as  are  usually  exercised  by  partners  in 
the  business  in  which  they  are  engaged :  that  any  restriction  which,  by 
agreement  among  the  partners,  is  attempted  to  be  imposed  upon  the 
authority  which  one  possesses  as  a  general  agent  for  the  other  is  opera- 
tive only  between  the  parties  themselves,  and  does  not  limit  the  autho- 
rity aa  to  third  persons  who  acquire  rights  by  its  exercise,  unless  they 
know  such  restriction  has  been  made;  and  that,  as  it  was  usual  to  buy 
the  articles  in  question  upon  credit,  and  also  to  buy  them  through  a 
purser  appointed  by  the  directors,  the  defendant  was  liable. 

The  judgment  in  the  case  of  Smith  v.  The  Hull  Glass  Company,  8 
Com.  B.  668  (E.  C.  L.  R.  vol.  65,)(a)  is  to  the  same  effect,  and  also  that 
in  this  respect  there  is  no  distinction  between  the  liability  of  partners 
in  joint  stock  trading  ,  Companies  and  partners  in  ordinary  partner- 
ships. 

The  result  of  these  authorities  therefore  is,  that,  when  persons  con- 
stitute a  partnership,  whether  in  the  form  of  a  joint  stock  Company  or 

(a)  Sm  Bunt  v.  Stoit,  11  Com.  B.  897  (B.  C.  L.  £.  toL  IS). 
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otherwise)  the  individaal  or  individuals  who  are  authorised  to  make  con* 
tracts  for  the  partnership  have  authority  to  bind  all  the  partners  in  the 
manner  usual  and  customary  in  the  same  trade  or  business^  and  even 
to  delegate  to  others  the  authority  so  to  bind  them,  if  it  be  usual  so  to 
do,  notwithstanding  an  express  agreement  not  so  to  deal ;  and  it  is,  I 
apprehend,  upon  this  principle  that  partners  in  a  trading  Company,  in 
a  business  in  which  bills  of  exchange  are  usually  issued,  can  bind  their 
copartner,  notwithstanding  the  issuing  of  bills  is  expressly  prohibited 
by  the  partnership  agreement. 

^- .^  *In  the  present  case,  therefore,  if  the  policy  contained  no  notice 
-^  of  a  restricted  liability,  proprietors,  shareholders,  or  partners,  by 
whatever  name  they  may  be  called,  would  be  liable  upon  it ;  for  it  was 
a  contract  made  in  the  way  of  their  business,  and  by  the  parties  autho- 
rized to  make  such  contraets  for  the  Company.  But  the  plaintiff  had 
express  notice,  on  the  face  of  the  poHcy,  of  the  restriction ;  and  he 
agreed  that  the  capital  stock  and  funds  should  alone  be  liable  to  him, 
and  that  no  proprietor  should  be  in  anywise  subject  to  his  claim  beyond 
the  amount  of  his  shares ;  which  he  would  certainly  render  the  defend- 
ants liable  to  if  he  was  entitled  to  recover  on  the  promise  alleged  in 
this  declaration;  for  to  hold  that  the  defendants  promised  as  alleged 
would  render  them  all  liable  to  any  extent,  and  each  for  the  other,  which 
is  directly  contrary  to  the  restrictive  clauses. 

It  was  argued  that  this  view  was  repugnant  to  >the  contract  contained 
in  the  policy,  and  that  a  contract  cannot  be  at  the  same  time  made,  and 
a  provision  inserted  that  no  action  shall  be  maintained  in  the  event  of 
its  being  broken ;  and  the  case  of  Furnivall  v.  Coombes,  5  Man.  &  G. 
736  (E.  C.  L.  R.  vol.  44),  is  an  authority  to  this  effect. 

This  may  be  so :  but  I  think  that  this  principle  does  not  apply  to  the 
present  case.  There  are  two  sets  of  actions  which,  in  my  opinion,  may 
be  maintained  upon  a  policy  in  the  present  form :  first,  upon  the  autho- 
rity of  Andrews  v.  Ellison,  6  B.  Moore,  199  (E.  G.  L.  R.  vol.  17),  and 
Dawson  v.  Wrench,  8  Exch.  359,t  I  think  that  the  individuals  who  sigu 
the  policy  personally  contract  that  the  capital  stock  or  funds  of  the 
Company  shall  be  applied  to  answer  the  claim  on  the  policy;  and, 
^^_  ^secondly,  that  each  individual  shareholder  may  be  sued  and  re- 
^  covered  against  to  the  extent  of  his  unpaid  subscription. 

The  contract  is  contained  in  the  policy,  which  I  have  no  doubt  was 
in  a  great  measure  copied  from  the  form  of  the  policy  used  by  the  two 
corporate  Companies,  The  Royal  Exchange  and  The  London  Assurance, 
who  were  respectively  authorized  by  Act  of  parliament  to  insure  as 
Companies  or  partnerships  on  joint  capital.  The  policy  expressly  declares 
that  the  capital  stock  and  funds  of  the  Company  shall  alone  be  liable  to 
make  good  all  claims  under  it ;  and  the  meaning  of  this  seems  to  me  to  be, 
that  the  plaintiffs  agreed  and  consented  to  look,  not  to  the  general  pro- 
perty of  all  the  shareholders,  but  to  confine  themselves,  first,  to  a  fond 
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expected  to  be  accdmalated  from  payment  by  the  shareholders  of  a  por- 
tion of  the  sums  sabscribed  from  time  to  tiilie,  and  the  premiums  received 
in  the  coarse  of  business  and  kept  by  the  directors  for  the  purposes  of 
the  current  demands  upon  the  Company ;  and,  secondly,  as  a  sort  of 
reserve  fund,  to  the  liability  of  each  shareholder,  to  the  extent  of  his 
shares  not  paid  up.     But  the  policy  proceeds  further,  and  expressly 
declares  that  no  shareholder  shall  be  liable  to  any  claim,  nor  be  in  any* 
vise  charged,  by  reason  of  the  policy,  beyond  the  amount  of  his  shares 
in  the  capital  stock.     Now  it  seems  to  me  that  there  is  here  declared, 
first,  that  the  shareholder  shall  be  liable  to  the  extent  of  his  unpaid 
shares ;  and,  secondly,  that  he  shall  not  be  liable  further.     And  to  hold 
the  defendants  liable  in  the  present  action  might  render  them  further 
liable,  and  would  render  them  jointly  liable,  which  is  equally  inconsistent 
vith  the  above  provision,  which  clearly  contemplates  a  separate  liability 
only.    The  plaintiff  *was  under  no  obligation  to  insure  with  the  ^.^.^ 
Company ;  but,  as  he  thought  proper  to  do  so,  he  is,  in  my  opinion,  ^ 
boand  by  the  express  declaration  in  the  policy.     I  am  unable  to  under- 
stand how  a  shareholder  can,  upon  a  oontract,  or,  in  other  words,  by 
his  own  agreement,  be  rendered  liable  to  an  unlimited  extent,  when  he 
and  the  party  with  whom  he  has  contracted  have,  as  it  appears  to  me, 
in  the  most  plain  and  unambiguous  terms,  agreed  that  he  shall  be  liable 
only  to  a  limited  extent.     If  this  agreement  be  illegal,  it  is  of  course 
void  and  of  no  effect ;  but  I  see  nothing  illegal  in  it :  and,  if  it  be  legal, 
the  proper  duty  of  a  Court  of  law  is  to  carry  it  out ;  and,  even  if  it 
were  incapable  of  being  carried  out,  I  do  not  think  that  such  incapacity 
would  empower  a  Court  of  law  to  impose  upon  the  shareholders  a  liability 
or  obligation  which  they  and  the  parties  with  whom  they  contracted 
expressly  agreed  they  should  not  bear.     In  my  opinion,  however,  the 
contract  is  capable  of  being  carried  out ;  and,  although  the  remedy  is 
an  inconvenient  one,  and  may  possibly  lead  to  a  multiplicity  of  actions, 
I  see  no  objection,  in  point  of  law,  to  a  separate  action  being  maintained 
against  a  shareholder  to  recover  from  him  upon  the  policy  to  the  extent 
of  his  unpaid  shares.     Upon  a  common  marine  policy,  each  underwriter 
incurs  a  separate  liability  as  to  a  limited  amount.     Upon  the  present 
policy,  I  think,  also,  each  shareholder  incurs  a  separate  liability,  and 
to  an  amount  limited  to  his  «npaid  shares.     It  seems  to  me  that  each 
shareholder  authorizes  the  pledging  of  his  personal  liability  to  this 
extent.     This  liabCity  is  referred  to  in  the  judgment  of  the  Court  in 
Reid  tr.  Allan,  4  Exch.  826  if  and,  as  I  have  already  observed,  I  p^.. 
*see  no  objection  to  it  in  point  of  law,  as  it  seems  to  me  to  be  ^ 
entirely  consonant  to  the  intention  of  the  parties,  expressed  in  their 
contract.     In  reality  it  is  an  agreement  to  perform  a  contract,  with  a 
proviso,  that,  in  the  event  of  a  breach,  the  payment  to  be  made  in 
respect  of  it  shall  be  made  by  each  contractor  separately,  and  be  so 
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mach,  and  no  more*    In  my  judgment,  it  is  lawful  for  parties  so  to 
agree. 

It  may  be  observed,  that,  by  the  86th  section  of  the  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  execution  may  be  issued 
against  a  shareholder  to  the  extent  of  his  shares  not  paid  up,  if  a  judg* 
ment  against  the  Company  cannot  be  made  available  against  the  pro- 
perty of  the  Company ;  which  is  a  liability  very  like  that  which  I  con- 
sider to  be  the  contract  of  the  individual  shareholder  in  the  present 
case. 

The  cases  of  Halket  v.  Merchant  Traders'  Company,  18  Q.  B.  960 
(E.  C.  L.  R.  vol.  66),  and  Hassell  v.  Merchant  Traders'  Association,  4 
Exch.  525,t  were  relied  upon  as  authorities  directly  ia  point  for  the 
plaintiffs  in  error. 

By  Stat.  7  &  8  Vict.  c.  110,  the  Act  for  the  regulation  of  joint  stock 
Companies,  provision  is  made,  by  the  66th  section,  for  the  enforcing 
judgments ;  and  it  is  enacted  that  execution  shall  be  enforceable,  not 
only  against  the  property  and  effects  of  the  Company,  but  also,  if  found 
unavailing,  against  the  person,  property,  and  effects  of  the  shareholders. 
A  judgment  had  been  obtained  against  the  Merchant  Traders'  Company 
upon  a  policy  which  contained  a  restrictive  proviso  substantially  the 
same  as  in  the  present  case ;  and,  no  satisfaction  being  obtainable  from 
^.^^  the  Company,  an  application  was  made  for  leave  to  issue  ^execution 
^  against  a  shareholder.  The  rule  was  discharged.  Lord  Denman, 
C.  J.,  stated,  that  the  only  sensible  meaning  of  the  words  was,  that  the 
assured  should  look  to  the  funds  of  the  Company  alone,  so  far  as  any 
remedy  at  law  extended,  and  that  the  individual  subscribers  should  be 
liable  only  to  contribute  to  the  funds  of  the  Company  to  the  amount  of 
their  respective  shares;  which  liability  must  be  enforced  by  the  Company 
either  at  law  or  equity,  as  the  case  might  be,  and  which  liability  might 
possibly  be  compelled,  by  the  assured,  by  some  proceeding  against  the 
Company.  He  further  stated  that  the  operation  of  the  Act  was,  oot 
to  do  away  with  any  special  contract  entered  into  with  the  Company, 
but  only  to  enable  parties  who  had  recovered  on  a  general  contract  vith 
the  Company,  not  restrictive  in  its  terms,  to  recover  against  the  indivi- 
dual shareholders.  From  this  judgment  it  appears  that  the  Court  of 
Queen's  Bench  considered  that  no  action  at  all  lay  at  the  suit  of  the 
assured  against  the  individual  shareholders.  As  I  have  already  stated^ 
I  do  not  concur  in  this  view :  but  in  the  case  in  the  Queen's  Bench  the 
policy  was  under  seal ;  and  the  point  was  not  much  discussed  at  the 
bar. 

The  case  of  Hassell  v.  Merchant  Traders'  Association,  in  the  Exche- 
quer, is  precisely  to  the  same  effect. 

I  am,  therefore,  of  opinion  that  there  was  no  evidence  of  any  joint 
liability  of  the  defendants  to  go  to  the  jury,  which  was  one  of  the  points 
submitted  to  the  learned  Chief  Justice,  and  stated  in  the  bill  of  excep- 
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tion8 ;  and  that  the  final  judgment  of  the  Qaeen'a  Bench  ought  to  be 
reversed. 

^Talfourd,  J. — ^The  principal  qnestion  in  this  case  is,  whether  ^^.q 
the  policy  of  insurance,  as  set  forth  in  the  declaratiooi  or  as  ad-  '- 
daced  in  evidence,  sustains  a  joint  promise  whereby  the  defendants 
below  promised  to  become  insurers  to  the  plaintiff  below  of  th  i  sum 
insared,  and  to  perform  all  things  in  the  policy  contained  on  theix  part, 
is  such  insurers  of  the  said  sum.  If  such  promise  cannot  consist  with 
the  policy  set  forth,  even  if  it  were  expressly  made  by  all  the  men  ben 
of  the  Company,  under  the  circumstances  alleged  in  the  record,  the 
defendants  below  are  entitled  to  judgment  on  demurrer :  if  it  ma^  so 
consist,  but  is  not  substantiated  by  the  policy  and  proofs  adduced,  the 
plaintiff  below  failed  to  establish  the  affirmative  of  the  issue  cast  on 
him  by  the  plea  of  Non  assumpsit  of  Gooden,  and  the  consequence 
must  be  a  venire  de  novo :  otherwise,  the  plaintiff  below  is  entitled  to 
retain  his  judgment.  I  think  that  the  declaration,  which  expressly 
alleges  a  joint  promise,  which  avers  that  the  defendants  subscribed  the 
policy,  and  became  assurers,  and  which  may  import  that  the  defendants 
form  the  entire  Company,  may  be  sustained,  for  the  reasons  which  will 
be  expressed  by  my  learned  brother  Parke,  and  which  (as  this  is  not  the 
point  that  renders  the  delivery  of  separate  judgments  necessary)  I 
need  not  anticipate ;  but  I  think  the  promise  stated,  and  put  in  issue 
by  the  plea  of  Non  assumpsit,  is  not  supported  by  the  proof. 

The  policy  produced  in  evidence,  headed  <<The  General  Maritime 
Assurance  Company :"  <<  capital,  one  million,"  was  not  subscribed  by 
the  defendants,  but  by  three  directors  of  the  Company  in  which  the 
defendants  severally  held  shares. 

The  policy  in  its  earlier  passages  purports  to  be  *an  assurance  p^^^ 
by  the  Company,  in  terms  which,  if  unqualified,  would  undoubtedly  ^ 
imply  a  contract  by  all  its  members.  But  these  terms  are  capable  of 
qualification;  and  the  question  is,  whether  they  receive  it.  Those 
words  might  have  been  followed  by  stipulations  clearly  showing  that 
the  capital  stock  alone  was  charged  with  the  burthen  of  the  claims  of 
the  assured,  so  as  to  exclude  all  personal  responsibility  at  law  of  the 
shareholders ;  and  still  the  general  terms  of  apparent  contract  would 
retain  their  natural  signification  and  force ;  for  the  shareholders,  by 
subjecting  their  funds  to  the  claims  of  the  assured,  would  become,  in 
the  sense  thus  denoted,  assurers. 

Supposing  this  purpose  to  have  been  most  distinctly  expressed,  it 
could  not  be  contended  that  there  were  inconsistent  intents  indicated 
by  the  instrument,  a  general  intent  by  the  Company  to  make  a  joint 
contract,  and  a  particular  intent  to  avoid  it,  and  that  the  general  intent 
ought  to  prevail,  as  when  inconsistent  intents  are  apparent  in  a  devise ; 
but  the  language  which  might  mean  one  thing  would  be  shown  to  mean 
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another  thing,  and  a  single  intent  would  he  adduced,  though  from 
apparently  inconsistent  language. 

The  clause  which  explains  the  sense  in  which  the  Company  became 
insurers  is  as  follows :  <<  And  it  is  declared  and  agreed  by  and  between 
the  said  Company  and  the  assured  that  the  capital  stock  and  funds  of 
the  said  Company  shall  alone  be  liable^"  &c.  (His  Lordship  read  the 
clause,  as  at  pp.  24,  25,  ante,  to  <<  capital  stock.") 

In  the  construction  of  this  clause  a  question  arises  preliminary  to 
that  immediately  in  judgment:  What  is  the  meaning  of  the  words 
«<  capital  stock  ?"  Do  they  imply  the  capital  of  «<  one  million,"  in  which 
^^.^  the  public  *are  invited  to  confide,  whether  paid  up  or  not;  or  only 
-'  the  funds  which  may  be  actually  in  hand  when  the  loss  occurs  f 
On  this  point  the  learned  Judges  who  decided  the  demurrer,  and  Lord 
Campbell,  C.  J.,  seem  to  difier ;  the  former  partly  basing  their  judg- 
ment on  the  position  that  «<  the  fund  intended"  must  be  not  the  nominal 
unpaid  capital,  but  an  available  sum  in  hand  from  whatever  source 
derived,  and  not  expended  for  other  purposes ;"  (a)  and  Lord  Campbell 
ruling,  on  an  issue  in  this  case  traversing  the  alleged  sufficiency  of  the 
capital  stock  to  pay  the  plaintiff,  that  the  terms  mean  the  entire  capital 
which  the  shareholders  have  undertaken  to  subscribe.  I  think  the  ruling 
of  Lord  Campbell  on  this  point  correct,  subject  to  the  limitation  which 
I  also  think  the  subsequent  words  introduce. 

The  policy,  having  thus  denoted  to  the  insured  that  the  fund  prorided 
for  his  indemnity  consists  only  of  the  entire  capital,  proceeds  further 
to  provide  that,  inasmuch  as  the  aggregate  capital  consists  of  subscrip- 
tions from  many  persons,  it  is  intended  to  prevent  the  possibility  of 
those  who  may  contribute  their  full  proportions  becoming  liable  for  the 
failure  of  others;  and  therefore  in  the  largest  and  fullest  language 
limits,  or  seeks  to  limit,  the  responsibility  of  each  individual  proprietor 
to  the  amount  of  his  shares.  How  can  this  purpose  be  effected  but  by 
construing  the  language  as  creating  at  most  an  individual  liability  in 
each  proprietor  to  the  extent  of  his  shares  ?  And  this  can  only  be 
effected  by  regarding  the  contract,  if  any  except  by  the  subscribing 
directors,  as  a  contract  by  each.     If  the  contract  is  jointly  made  by 

*R91  ^^^  ^^  P^7  ^^^  ^^^  assured  by  each  policy,  subject  *only  to  the 
^  condition  that  the  capital,  paid  up  and  unpaid  together,  shall  be 
auffictent  to  meet  the  demands  of  the  assured,  it  is  obvious  that  any 
proprietor  who  may  be  selected  for  attack,  although  he  has  paid  up  his 
full  contribution  to  the  stock,  may  be  charged,  by  executions  against 
his  goods  or  his  person,  to  a  ruinous  extent ;  that  is  to  incur  the  precise 
mischief  against  which  the  language  would  seem  to  exempt  him.  It 
may  be  said  that  great  inconvenience  would  follow  from  holding  each 
proprietor  severally  liable  to  the  assured  to  the  amount  of  his  unpaid 
shares ;  and  this,  no  doubt,  is  so ;  bat  the  probability  is,  that  the  parties 

(a)  See  the  Judgment  of  Mr.  Jnitioe  Coleridge,  in  19  Law  J.  (N.  &)  Q.  B.  40. 
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who  have  effected  mBoranoes  on  Bunilar  polioiea,  tbua  inartificially 
framed,  have  looked  to  the  fond  subscribed  for,  and  to  its  just  adminis- 
tration by  the  directors,  and  have  not  contemplated  a  resort  to  the 
iodiTidaal  responsibility  of  a  number  of  unnamed,  and  probably  un- 
known, shareholders ;  unless,  indeed,  they  have  regarded  (as  they  may 
do,  on  the  authority  of  the  Conrt  of  Bzchequer  iu  Dawson  i;.  Wrench, 
8  Exch.  359,t;  the  signing  directors  as  contracting  for  the  truth  of  the 
representation  of  the  policy,  and  for  the  due  collection  and  administra- 
tion of  the  funds  of  the  Company. 

Unless  the  words  of  the  proviso  have  the  meaning  it  seems  to  me 
they  bear,  I  cannot  attribute  to  them  any ;  for,  if  they  import  only  an 
internal  regulation  of  the  Company,  they  are  foreign  to  the  relations 
between  the  Company  and  the  assured ;  and,  if  they  bear  this  mean- 
ing, I  think  they  are  irreconcileable  with  the  joint  promise  alleged  to 
have  been  made  by  the  plaintiffs  in  error. 

*For  these  reasons  I  think  the  issue  on  the  plea  of  Non  ^^^^ 
Assumpsit  10  unsupported  by  the  evidence,  and  that  there  must  ^ 
be  a  venire  de  novo. 

Williams,  J. — I  am  of  opinion  that  the  direction  of  the  Judge  to 
the  jury  on  the  trial  of  this  cause  was  unexceptionable,  and  that  the 
judgment  ought  to  be  affirmed. 

Although  I  have  the  misfortune  to  differ  from  the  majority  of  my 
learned  brethren  in  this  respect,  yet  we  all  agree,  I  believe,  in  thinking 
that  no  objection 'can  be  made  in  support  of  the  writ  of  error  on  the 
ground  that  the  Company  (of  which  the  defendants  below  were  proved 
to  be  members)  did  not  authorise  the  making  of  the  policy  on  which 
the  action  is  founded.  No  such  point  is  properly  raised  on  the  bill  of 
exceptions.  It  must,  therefore,  be  taken  that  it  was  duly  proved  at 
the  trial  that  the  defendants  below,  together  with  the  other  members 
of  The  General  Maritime  Assurance  Company,  entered  into  such  a 
contract  with  the  plaintiff  as  is  constituted  by  the  terms  of  the  policy. 

It  was,  however,  contended,  on  behalf  of  the  defendants  below,  that 
those  terms  do  not  amount  to  a  joint  contract  by  them  and  all  the 
other  members  of  the  Company,  but  to  a  several  one  with  each  of 
them ;  and  consequently  that  the  declaration,  being  founded  on  a  sup- 
posed joint  contract,  was  not  sustained  by  the  evidence ;  and  that  the 
Judge  ought  accordingly  to  have  directed  the  jury  to  find  for  the 
defendant  on  the  issue  joined  on  the  plea  of  Non  Assumpsit.  But  I 
am  of  opinion  that  the  terms  of  the  policy  constitute  a  joint  contract 
by  all  the  members  of  the  Company,  and  that,  therefore,  this  exception 
&ils. 

*With  respect  to  the  form  of  the  policy,  the  Company,  in  the  p^g . 
ordinary  way  and  in  the  ordinary  form,  become  the  assurers  of  ^ 
the  ship  on  the  specified  terms,  and  promise  to  perform  t^ose  terms, 
snd  acknowledge  the  receipt  of  the  premium  as  the  consideration  of 
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thoir  promise;  and,  but  for  the  introduction  of  the  special  clauses 
hereafter  to  be  considered,  this  would  be  the  plainest  possible  case  of  a 
commercial  association  of  assurers  entering  into  a  contract  of  assmnnce 
for  the  joint  benefit  of  all  the  partners,  in  the  ordinary  course  of  their 
partnership  business. 

But  it  is  specially  stipulated  that  the  capital  stock  (which  in  the 
heading  of  the  policy  is  stated  to  be  one  million)  shall  alone  be  liable 
to  answer  any  claim  under  the  policy ;  and  it  has  been  held  in  sereral 
decided  cases  (and  seems  to  be  undisputed)  that,  by  reason  of  this 
stipulation,  it  is  a  good  plea  in  bar  of  any  such  claim,  that  the  Com- 
pany have  no  assets  to  meet  it,  inasmuch  as  they  have  spent  the  whole 
of  that  capital  stock. 

There  is,  however,  a  further  special  stipulation,  which  is  said  to 
demonstrate  that  the  contract  is  not  joint  by  all,  but  several  by  each 
of  the  members  who  authorized  the  policy  to  be  made ;  viz.,  it  is  care* 
fully  stipulated  that  no  proprietor  sh^l  be  in  anywise  charged  by  reason 
of  the  policy  beyond  his  share  in  the  capital  stock ;  and  it  is  mentioned 
as  one  of  the  principles  on  which  the  Company  is  founded,  that  the 
responsibility  of  the  individual  proprietors  shall,  in  all  cases  and  under 
all  circumstances,  be  limited  to  their  shares  in  the  capital  stock.  It  is 
argued,  in  support  of  the  writ  of  error,  that  this  shows  that  each  mem- 
ber contracts,  not  jointly,  but  severally,  to  bear  the  loss  in  proportion 
*A'>1  ^^  ^^^  share  or  ^shares.  It  may  be  observed,  however  (as  was 
^  pointed  out  by  Lord  Benman,  C.  J.,  in  giving  the  judgment  of 
the  Court  in  Halket  v.  Merchant  Traders'  Company,  IS  Q.  B.  962,  3 
(E.  C.  L.  B.  vol.  66),)  that  there  is  no  provision  that,  when  a  shareholder 
has  paid  up  the  full  amount  to  the  Company,  he  shall  not  be  liable,  in 
proportion  to  his  share,  to  the  assured.  His  responsibility,  it  is  eon- 
ceded,  is  to  exist,  but  is  to  be  limited  to  the  amount  of  his  share;  and 
it  seems  to  follow  that  he  could  not  be  allowed  to  plead  that  he  is  not 
responsible  to  that  amount  because  he  has  paid  up  the  whole  of  his 
shares  (that  payment  having  been  made,  perhaps,  since  the  plaintiff's 
policy  was  effected,  and  the  money  appropriated  to  claims  on  the  Gooh 
pany  which  have  arisen  later  than  the  plaintiff's  claim).  Suppose,  then, 
an  action  brought  against  a  single  shareholder  on  the  supposed  several 
contract  (contained  in  a  policy  such  as  the  present),  where  there  has 
been  an  indisputable  loss  recoverable  under  the  policy.  Practically 
speaking,  if  the  Company  were  solvent,  no  defence  would  be  made,  and 
the  loss  would  be  paid.  But  suppose  the  Company  to  be  insolvent  and 
the  capital  stock  to  have  been  all  spent :  must  the  defendant,  at  his 
peril,  ascertain  the  amount  of  the  loss,  and  whether  it  exceeds  the 
amount  of  the  shares  he  holds ;  and,  if  it  does  not,  confess  the  action; 
and,  if  it  does,  plead  payment  of  money  into  Court  to  the  amount 
of  his  shares,  and,  as  to  the  residue,  that  he  is  only  a  shareholder  to 
the  amount  he  has  paid  into  Court  i 
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This  seems  to  be  the  only  coarse  of  pleading  open,  unless,  indeed, 
Le  had  paid  up  all  his  shares,  and  it  were  competent  to  him  (notwith- 
standing the  difficulties  *which  I  have  above  suggested)  to  plead  ^^^^ 
that  fact  as  in  itself  a  bar  to  the  action.  But  in  neither  case  ^ 
would  there  be  any  room  for  the  plea  in  bar  which,  by  the  supposition, 
is  afforded  by  the  earlier  special  clause,  viz.,  that  the  capital  stock  of 
the  Company  has  been  exhausted ;  for  that  would  be  altogether  imma- 
terial  if  the  defendant's  liability  is  to  extend  and  to  be  confined  to  the 
amount  of  his  own  share.  The  only  answer  to  this  difficulty  is  the 
proposition  contended  for  by  Mr.  Peaeoekj  viz.,  that  the  signature  of 
the  policy  by  the  directors  enures  to  make  it  a  joint  contract,  on  their 
part,  to  pay  all  just  claims  on  the  policy,  provided  the  capital  stock  be 
sufficient ;  and  that  the  rest  of  the  Company,  who  have  authorized  the 
making  of  the  policy  on  their  behalf  but  have  not  signed  it,  contract 
severally,  and  not  jointly,  and  contract  only  to  pay  in  proportion  to 
their  own  shares. 

I  am,  however,  of  opinion  that  the  signature  of  the  directors  has  no 
such  operation.  It  purports  merely  to  testify  the  contract,  and  that 
the  Company  are  content  with  the  assurance.  And  there  is  nothing  in 
the  language,  or  the  nature,  of  the  instrument  which  indicates  that 
those  who  subscribe  it  intend,  by  reason  or  by  force  of  their  signature^ 
to  increase  their  liability  beyond  that  of  the  other  contracting  parties, 
or  to  do  anything  more  than  to  authenticate  the  instrument  as  a  policy 
under  which  the  Company  have  become  the  assurers. 

It  is  not  required  by  law  that  such  a  contract  should  be  signed  by 
those  who  are  to  be  charged  by  it.  I  feel  it,  therefore,  difficult  to 
understand  how  the  signature,  not  being  necessary  for  the  validity  of 
the  contract,  nor  in  any  way  of  the  essence  of  it,  can  be  capable  of 
varying  its  meaning  or  effect ;  or  how  either  the  members  who,  being 
directors,  signed  it,  or  the  other  members  of  the  ^Company,  by  p^^. 
whose  actual  authority  such  a  contract  was  made,  purporting  to  ^ 
be  made  on  their  behalf,  can  be  at  all  in  a  different  condition  from  that 
in  which  they  would  have  been  if  the  instrument  had  not  been  signed 
at  all,  or  had  been  signed  by  all  the  members  individually,  instead  of 
being  signed  by  some  of  them  on  the  behalf  and  by  the  authority  of 
the  rest. 

I  therefore  think  that  the  plaintiffs  in  error  cannot  sustain  the  pro- 
position that  the  liability  of  the  directors  who  signed  the  policy  is  dif- 
ferent from  that  of  the  other  members  of  the  Company  who  authorized 
the  signature.  And,  if  their  liability  be  identical,  another  argument 
arises  against  the  validity  of  the  plea  in  an  action  against  a  single  mem- 
ber, that  he  has  paid  up  all  bis  shares.  For,  if  this  were  a  good  plea, 
and  all  the  shares  were  paid  up,  it  is  obvious  that  each  member  would 
have  a  good  answer  to  an  action  against  him  ;  and  therefore,  unless  a 
joint  acticn  could  be  maintained  against  all,  no  action  whatever  would 
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lie  on  the  policy,  notwithstanding  the  capital  stock  of  the  Company 
were  fully  sufficient  to  answer  the  claims. 

Perhaps  the  proper  explanation  of  the  matter  is,  that  this  form  of 
policy  was  introduced  in  earlier  times,  when  the  system  of  allowing  the 
shareholders  to  keep  back  part  of  the  money  due  on  their  shares  was 
unknown ;  and  therefore  the  policy  assumes  that  there  is  a  capital  stock 
of  a  million,  in  the  sense  that  every  member  has  actually  brought  the 
whole  amount  of  his  sharo  into  the  partnership  stock :  and  it  is  accord- 
ingly stipulated  that  recourse  shall  only  be  had  to  this  fund  for  satis- 
faction of  all  claims  under  the  policy.  If,  therefore,  all  the  capital 
stock  should  happen  to  be  spent,  this  will  be  an  answer  to  any  suck 
*f{R1  ^^^^  ^^  ^^7  action,  whether  brought  against  '^all  or  any  of  the 
J  members :  and  thus  the  individual  members,  having  already  con- 
tributed the  whole  amount  of  their  shares,  cannot  be  compelled  to  pay 
more,  or  be  made  further  responsible,  as  they  might  have  been  but  for 
these  special  clauses.  If  this  be  so,  the  whole  difficulty  arises  from  the 
members  choosing  to  sanction  the  modem  practice  of  allowing  part  of 
the  capital  stock  to  remain  in  the  shape  of  money  unpaid  upon  the  shares, 
and  thus  introducing  the  question  of  one  member  being  responsible  for 
another  paying  up  his  shares ;  which  could  not  possibly  arise  if  the 
theory  of  such  partnerships  were  carried  into  due  effect,  and  the  capital 
really  existed  in  the  shape  of  contributed  capital  stock. 

Unless  the  policy  will  admit  of  this  construction,  I  think  that  the 
latter  special  clause  must  be  neglected  in  construction,  as  being  repug- 
nant  to  the  general  effect  of  the  contract,  which,  in  my  opinion,  is  a 
joint  contract  of  assurance  by  several  assurers.  If  such  a  contract 
contains  stipulations  restraining  the  necessary  legal  consequences  of  it, 
they  must  be  rejected  as  impracticable  in  law,  in  like  manner  as  was 
done  in  the  case  of  Furnivall  v.  Coombes,  6  Man.  &  G.  786  (£.  G.  L. 
B.  vol.  44),  where  the  defendants  had  entered  into  a  personal  covenant, 
and  then  endeavoured,  by  the  introduction  of  a  proviso,  to  relieve  them- 
selves from  all  personal  liability. 

It  was  also  contended,  on  behalf  of  the  plaintiffs  in  error,  that  the 
Court  of  Queen's  Bench  had  erroneously  given  judgment  on  the  demur- 
rer for  the  plaintiff  below.  But  I  am  of  opinion  that  the  judgment  of 
that  Court  was  right.  On  this  question,  however,  as  I  do  not  differ,  I 
^'f^QI  ^^^^^^®»  ixom  any  other  member  of  the  Court,  I  do  not  *deem  it 
^  necessary  to  explain  the  grounds  oi  my  own  opinion. 

On  these  grounds  I  think  the  judgment  of  the  Court  below  ought,  in 
all  respects,  to  be  affirmed. 

Plait,  B. — The  declaration  in  this  case  is  upon  a  policy  of  insurance, 
which  policy  of  insurance  contains  this  clause :  It  is  «<  agreed  by  and 
between  the  said  Company  and  the  assured  that  the  capital  stock  and 
funds  of  the  said  Company  shall  alone  be  liable,*'  &c.  (His  Lordship 
read  the  clause  set  out,  ante,  pp.  24,  5^  to  <uhares  in  the  ci^tal  stock.*'} 
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The  declaration,  having  set  forth  a  policy  of  that  deBcription^  goes  on 
to  charge  a  general  promise  on  the  part  of  the  five  defendants,  who  were 
shareholders  in  this  Company,  only,  and  the  breach  assigned  is  as  upon 
a  joint  and  personal  assumption  of  responsibility  by  them.  To  this 
declaration  one  of  the  defendants  demurred. 

With  regard  to  that  demurrer  it  is  sufficient  to  say  that  the  judgment 
of  the  Court  may  be  founded  upon  other  parts  of  the  objections  to  this 
record  without  deciding  upon  the  validity  of  that  demurrer.  Upon  the 
qaestion  raised  by  that  I  have  considerable  doubt ;  but  another  of  the 
defendants  has  pleaded,  amongst  other  pleas,  Non  assumpsit,  raising 
therefore  the  question  of  the  promise  as  stated  upon  the  record,  namely, 
whether  he  made  such  a  promise  or  not,  or  whether  there  was  a  joint 
promise  (I  should  rather  say)  made  by  the  five  defendants  in  the  man- 
ner in  which  it  is  stated  upon  the  record. 

At  the  trial  it  was  objected  that  there  was  no  evidence  to  support 
that  promise,  it  appearing  by  the  production  of  the  deed  of  settlement, 
by  the  reading  of  *the  policy  of  insurance,  and  the  signing  of  the  |.^-^ 
directors,  that  the  premises  were  not,  as  was  contended  on  the  ^ 
part  of  the  defendant,  sufficient  from  which  to  draw  the  conclusion  of 
liability.  The  manner  in  which  the  points  are  taken  is  this :  that,  upon 
the  several  matters  as  produced  in  evidence,  the  Chief  Justice  ought  to 
hare  directed  the  jury  to  find  a  verdict  for  James  Gooden  on  the  issue 
first  joined;  first,  because  no  action  at  law  would  lie  upon  the  said  policy; 
secondly,  that  the  defendants  were  not  jointly  liable  upon  the  said  policy 
if  liable  at  all,  but  severally  only ;  thirdly,  that  no  action  would  lie  upon 
the  said  policy  against  Gooden,  inasmuch  as  he  had  not  signed  the  policy; 
fourthly,  that  the  promise  alleged  in  the  first  count  of  the  declaration 
is  not  proved,  inasmuch  as  the  promise  alleged  was  a  general  promise 
by  the  defendants  to  become  and  be  assurers.  Those  are  the  points 
raised.  Now  it  was  contended  in  the  course  of  the  argument  that  this 
▼as,  in  fact,  an  attempt  on  the  part  of  partners  to  do  that  which  the 
law  would  not  permit ;  and  it  seems  to  me,  I  own,  that  that  proposition 
▼as  founded  on  a  fallacy ;  because  there  is  no  magic  in  a  number  of 
persons  becoming  partners,  which  will  prevent  them  from  acting  inde- 
pendently with  persons  with  whom  they  contract;  and  the  general 
responsibility,  beyond  all  question,  may  be  modified  and  varied.  If 
partners  jointly  contract  without  in  any  manner  restricting  or  qualify- 
ing their  responsibility,  there  is  no  doubt  they  are  jointly,  personally, 
and  generally  responsible.  So,  an  agreement  among  themselves,  unknown 
to  the  party  with  whom  they  contract,  would  not  vary  that  general  lia- 
bility :  but,  if  the  party  with  whom  they  contract  should,  by  the  terms 
of  the  bargain,  agree  that  their  responsibility  should  vary  from  ^^-^ 
*the  ordinary  responsibility,  he  may  be  bound  and  he  would  be  ^ 
bound  by  that  variation.  What  objection  could  be  raised  to  a  contract 
by  which  four  parties  agreed  to  buy  of  a  merchant  merchandise  upon 
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the  terms  of  one  of  them  paying  half  the  price  and  the  three  others 
paying  each  a  third  of  the  remainder,  and  by  which  it  was  distinctly 
stipulated  between  the  buyer  and  the  seller  that  the  seller  should  not 
be  entitled  to  demand  except  in  the  several  proportions,  and  severally 
against  the  different  partners  ?  Is  that  an  illegal  contract  ?  Is  the  law 
to  make  a  contract  which  the  parties  never  contemplated  7  That  is  the 
bargain  which  they  have  made ;  and  that  is  the  bargain  by  which  all 
ought  to  be  bound.  It  is  no  answer  to  say  that  they  contracted  as 
partners,  and  that  by  the  general  law  partners  are  jointly  liable.  In 
the  case  supposed  they  would  not  have  contracted  on  that  footing. 
There  is  a  fallacy  in  the  argument  that  the  parties  do  not  contract  here 
upon  that  footing,  they  being  partners,  and,  in  the  case  supposed,  have 
contracted  but  not  generally.  The  terms  of  the  contract  would  regulate 
the  application  of  the  law  provided  it  did  not  infringe  it  by  illegality. 
By  these  terms  the  parties  assumed,  and  the  seller  was  content  to  accept, 
a  qualified  and  defined  responsibility ;  and  what  could  the  seller  exact 
more? 

Now  upon  the  evidence  it  appears  that  the  policy  was  made  according 
to  the  deed  of  settlement ;  and,  according  to  the  deed  of  settlement, 
no  power  whatever  was  given  to  the  directors  to  bind  the  shareholders 
jointly  and  personally.  The  contract,  therefore,  which  is  produced  in 
evidence,  and  which  binds  Gooden  by  reason  of  the  signatures  of  the 
directors  (and  that  is  the  only  link  by  which  he  is  connected  with  the 
^nc)-\  <^oi^tract  ^entered  into  with  the  assured),  is  made  in  pursuance  of 

*'*'  the  power  contained  in  the  deed  of  settlement.  Does  that  power 
extend  to  contracts  in  the  general  manner  in  which  it  is  stated  in  the 
record  where  the  allegation  of  the  promise  is  made  7  Most  certainly 
not.  It  is  no  evidence  of  ft  contract  made  by  them,  unless  pursuant  to 
the  deed  of  settlement ;  no  evidence  whatever  of  another  contract  as 
alleged  upon  the  record :  and  for  that  reason  I  think  that,  upon  the  bill 
of  exceptions  tendered  to  the  ruling  of  my  Lord  Campbell  at  the  trial, 
upon  the  objections  taken,  and  which  appear  upon  that  bill  of  excep- 
tions, the  defendants,  that  is  the  defendant  Gooden,  ought  to  have  had 
the  verdict  upon  that  plea. 

With  regard  to  the  question  whether  separate  actions  may  be  brought 
upon  this  contract  against  the  several  shareholders :  possibly  the  con- 
tract may  be  of  that  description  as  to  enable  the  parties  to  sue  the  per- 
sons who  sign  as  directors,  or  to  sue  any  one  of  the  several  parties  who 
would  be  liable,  to  the  extent  of  their  unpaid  contributions  to  the  capi- 
tal. It  is  clear  that  a  separate  liability  of  that  kind  has  been  sanctioned 
by  the  decisions  of  the  courts  of  justice,  because  in  the  Court  of  Exche- 
quer, and  also  in  the  Court  of  Queen's  Bench,  the  cases  that  have  been 
cited  of  Halket  v.  Merchant  Traders'  Company,  13  Q.  B.  960  (E.  C.  L. 
Jl.  vol.  66),  and  Hassell  v.  The  Merchant  Traders'  Association,  4  ExcL 
625yt  show  that  that  several  liability,  and  the  limitation  of  the  respon- 
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sibility  in  respect  of  the  eeyeral  liability,  have  been  sanctioned  by  the 
Courts.  However,  I  do  not  desire  to  be  bound  by  any  opinion  I  should 
form  upon  this  part  of  the  case :  still  I  think  there  is  considerable  diffi- 
culty in  making  a  contract  with  two  aspects,  *and  great  difficulty  p^.g 
as  it  strikes  me,  in  that  reBpec,t,  as  regards  this  particular  contract.  '- 
Therefore,  with  respect  to  that,  I  beg  to  be  understood  as  not  expressing 
any  opinion ;  but,  inasmuch  as  the  evidence  upon  the  trial,  in  my  judg- 
ment, did  not  support  the  case  upon  the  plea  of  Non  assumpsit,  on  that 
ground  I  think  that  the  judgment  of  the  Court  of  Queen's  Bench  ought 
to  be  reversed. 

Crbsswbll,  J. — This  was  an  action  against  five  persons  on  a  policy 
of  assurance.  The  declaration  alleged  that  the  defendants  were  pro- 
prietors and  shareholders  of  and  partners  in  a  certain  Company  called 
"The  Greneral  Maritime  Assurance  Company,"  and  that  the  plaintiff 
effected  a  policy  with  the  Company  on  ship  for  twelve  months.  The 
policy  was  then  set  out ;  and  the  declaration  proceeded  to  aver  that, 
in  consideration  that  the  plaintiff,  at  the  request  of  the  defendants,  paid 
a  certain  sum  as  premium  for  the  insurance  of  llOOZ.,  and  undertook 
to  perform  all  things  in  the  policy  on  the  part  of  the  assured  to  be  per- 
formed, the  defendants  undertook  that  they  would  become  insurers  of 
the  said  sum,  and  to  perform  all  things  in  the  policy  on  their  part,  as 
insurers,  to  be  performed,  and  then  became  insurers,  and  subscribed  the 
policy.  The  declaration  then  averred  a  loss ;  that  the  capital  stock 
of  the  Company  was  sufficient  to  pay,  but  that  the  defendants  had  not 
paid,  &c. 

On  demurrer  by  one  of  the  defendants,  the  Court  of  Queen's  Bench 
decided  that  the  declaration  was  good.  They  must,  therefore,  have 
held  that  it  disclosed  a  joint  contract  enforceable  at  law.  Now,  the 
contract  was  no  otherwise  shown  than  by  the  averment  that  the 
^defendants  were  shareholders  of  and  partners  in  The  General  p^. . 
Maritime  Insurance  Company ;  a  recital  of  the  policy,  as  made  ^ 
between  the  assured  and  the  Company;  and  an  averment  that  the 
defendants  promised  that  they  would  become  and  be  insurers  to  the 
plaintiff  of  the  sum  insured,  and  would  perform  all  things  in  the  policy, 
contained  on  their  part,  as  such  insurers  of  the  said  sum,  to  be  per- 
formed, and  that  the  defendants  then  duly  subscribed  the  policy,  which 
would  make  no  difference,  for  they  might  very  well  contract  to  become 
insurers  without  subscribing  it ;  and,  if,  in  the  absence  of  their  sub- 
scription, it  would  have  been  a  several  and  not  a  joint  contract,  the 
subscription  would  not  alter  it.  The  promise  is  laid  merely  as  a  pr(^ 
mise  to  perform  what  the  policy  contained  on  their  part  to  be  per 
formed ;  and,  if  the  policy  did  not  contain  anything  to  be  performed 
by  them  jointly,  the  promise  would  not  enure  as  a  joint  promise.  The 
natural  meaning  of  the  words  is,  that  they  promised  according  to  the 
contract  contained  in  the  policy.    If  the  contract  was  joint,  the  pro- 


74  HALLETT  v.  BOWDALL.    Bz.  Oh.  H.  V.  1852. 

mise  would  be  joint;  if  several,  the  promise  would  be  consimed  as 
several.  I  apprehend,  therefore,  that  the  Court  of  Queen's  Bench  most 
have  been  of  opinion  that  the  contract  as  set  out,  independently  of  the 
promise,  was  joint ;  and  the  language  which  they  are  reported  to  haye 
used  is  not  consistent  with  any  other  view  of  the  case.  I  am  of  opinion 
that  their  judgment  was  right,  and  that  the  declaration  shows  a  joint 
contract  by  those  who  entered  into  the  obligations  which  it  contains, 
whatever  those  obligations  may  be;  and  that  such  contract  may  be 
enforced  by  action  at  law. 

Some  of  the  defendants  pleaded  Non  assumpsit,  and  various  other 
^..^  pleas,  raising  issues,  which  were  tried  ^before  Lord  Campbell, 
^  C.  J.,  in  London ;  when  a  bill  of  exceptions  was  tendered  to  bis 
Lordship's  direction  to  the  jury  on  several  points,  of  which  it  is  neces- 
sary to  observe  upon  two  only. 

The  first  question  so  raised  was  on  the  plea  of  Non  Assumpsit,  vis., 
whether  all  the  defendants  became  insurers  by  the  policy,  or,  in  other 
words,  whether  the  contract  of  insurance  was  made  in  a  manner  and  by 
persons  competent  to  act  for  and  bind  the  defendants,  being  members 
of  and  shareholders  in  the  Company.  In  order  to  prove  the  affirmative, 
the  plaintiff  put  in  evidence  the  deed  of  settlement,  whereby  the  defend- 
ants and  others  formed  themselves  into  a  Company  or  partnership,  by 
and  under  the  name  of  <<  The  General  Maritime  Assurance  Company," 
for  the  purpose  of  carrying  on  the  business  of  underwriters  of  maritime 
risks. 

The  policy  also  was  put  in  evidence.  It  was  issued  by  the  Company, 
in  the  form  always  used  by  them ;  and  no  question  was  made  as  to  the 
propriety  of  issuing  policies  in  that  form :  and  it  was  signed  by  three 
members  or  shareholders,  who  were  also  directors.  If  the  case  is  looked 
at  as  one  of  an  ordinary  copartnership,  the  contract  of  insurance,  having 
been  made  by  three  members  of  the  firm,  in  the  name  of  the  firm,  and 
in  the  course  of  the  business  carried  on  by  the  firm,  is  binding  upon  all 
the  members.  If  it  is  considered  in  a  different  point  of  view  because 
the  copartnership  appears  to  be  a  joint  stock  Company,  and  it  is  con- 
sidered necessary  to  show  that  the  directors  had  authority  by  the  deed 
of  settlement  to  make  such  contract,  I  think  it  appears  that  they  had. 
It  was  not  objected  that  the  policy  was  not  in  conformity  with  the  deed 
*7f^l  ^^  settlement ;  the  directors,  therefore,  in  issuing  it,  acted  *within 
-^  the  limits  of  the  authority  conferred  upon  them ;  and  their  con- 
tract was  the  contract  of  all  the  copartners,  just  as  much  as  if  each 
member  had  signed  it.  On  Non  Assumpsit,  therefore,  it  must  be  held 
that  the  defendants  entered  into  the  contract  alleged  in  the  policy.  But 
on  Non  Assumpsit  it  is  also  said  that  the  declaration  is  on  a  joint  con- 
tract, and  that  the  policy  showed  a  several  contract  only,  and  that  there 
was  no  evidence  of  a  joint  contract.  Neither  the  directors  nor  any 
other  member  of  the  copartnership  had  authority  to  aot  for  the  other 
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members,  except  in  their  capacity  of  copartners.  Tbej  could  make  no 
contracts  for  them  as  individuals ;  and  therefore  the  contract  in  ques- 
tion must  either  bind  them  jointly  or  not  at  alL  The  policy  was  cor- 
rectly set  out  in  the  declaration ;  and  it  has  been  held  on  demurrer  that 
the  declaration  discloses  a  joint  contract,  which,  as  I  have  already  stated, 
I  apprehend  is  to  be  collected  from  the  policy  as  set  out,  independently 
of  the  promise  aDeged  to  have  been  made  by  the  defendants. 

Let  us  look  at  the  terms  in  which  the  policy  is  made.  It  is  headed : 
<<The  General  Maritime  Insurance  Company  :*'  <«  Capital,  one  million ;" 
importing  that  it  is  a  policy  of  the  Company.  Then,  in  describing  the 
risks  against  which  the  insurance  was  made,  it  says,  ^^  touching  the 
adventures  and  perils  which  the  said  Company  are  contented  to  bear, 
and  do  take  upon  themselves,*'  not  ^  which  the  .members  of  the  Com- 
pany are  contented,"  &c.,  <<  and  do  take  upon  themselves  respectively." 
Again :  as  to  the  expense  of  suing,  labouring,  &c.,  by  the  assured,  it 
says:  "to  the  charges  whereof  the  said  Company  will  contribute 
secording  to  the  rate  and  quantity  of  the  sum  herein  assured.  And  it  is 
declared  and  agreed,  by  and  between  the  said  Company  and  the  assured," 
&c.  *Again :  <<  And  further,  it  is  agreed  by  the  said  Company  p^.. 
that  this  writing  or  policy  of  assurance  shall  be  of  as  much  force,"  ^ 
&c.  <<  And  so  the  said  Company  are  contented  and  do"  «<  bind  them- 
selves and  their  successors  to  the  assured"  ^  for  the  true  performance 
of  the  premises,  confessing  themselves  paid  the  consideration  due  into 
the  said  Company  for  this  assurance."  Bead  <<  copartnership"  for 
^  Company,"  and  it  would  seem  impossible  to  contend  that  the  engage- 
ments entered  into  are  not  joint. 

I  now  proceed  to  consider  what  the  contract  entered  into  is.  Un- 
doubtedly it  is  a  contract  of  insurance.  The  policy  begins  by  stating 
that  Bushby  &  Co.  cause  themselves  to  be  assured,  and  the  Company 
hind  themselves  for  the  performance  of  the  premises  in  the  policy 
(whatever  they  may  be),  confessing  themselves  paid  the  premium  for 
that  assurance.  They  undertake  to  insure ;  and  we  must  look  to  the 
earlier  part  of  the  policy  to  see  against  what  they  insure :  and  there 
the  risks  usually  inserted  in  such  policies  are  found.  Now,  by  insuring 
against  certain  risks,  they  undertake  to  indemnify  against  them.  But 
now  we  come  to  the  provision,  that  the  captital  stock  and  funds  of  the 
Company  shall  alone  be  liable  to  make  good  demands ;  which  has  been 
construed  as  a  proviso  upon  the  general  contract  to  indemnify,  which 
must,  therefore,  be  read,  that  the  Company  undertake  to  indemnify 
against  the  risks  enumerated,  provided  the  capital  stock  and  funds  are 
sufficient  for  that  purpose ;  Gurney  v.  Bawlins,  2  M.  k  W.  87,t  Daw- 
son V.  Wrench,  3  Ezch.  859.t  This  latter  action  was  brought  against 
the  parties  who  signed  the  policy,  but  they  signed  on  behalf  of  the  Com- 
pany generally ;  and,  if  they  had  authority  to  do  *so,  were  no  ^^„^ 
more  bound  thMi  any  other  members  of  it.    They  did  not  under-  *- 
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take  otherwise,  or  with  any  more  extensive  liabilities^  than  as  members 
of  the  copartnership. 

We  now  oome  to  the  consideration  of  the  clause  in  the  policy,  that 
no  proprietor  of  the  Company  shall  be  in  anywise  subject  or  liable  to 
any  claims  or  demands,  nor  in  any  way  be  charged  by  reason  of  tkii 
policy  beyond  the  amount  of  his  or  her  share  or  shares  in  the  capital 
stock  of  the  said  Company,  it  being  one  of  the  original  and  fundamental 
|>rinciple8  of  the  Company  that  the  responsibility  of  the  individual  pro- 
prietors shall,  in  all  cases  and  under  all  circumstances,  be  limited  to 
their  respective  shares  in  the  said  capital  stock.  It  is  not  very  easy  to 
determine  the  meaning  of  this  proviso.  In  considering  it,  perhaps  ve 
should  assume  that  the  Company  are  in  possession  of  the  whole  of  the 
capital  which  they  profess  to  have ;  that  is,  a  capital  equal  to  the  whole 
amount  of  the  shares  held  by  the  different  members,  or,  in  other  words, 
that  the  whole  has  been  paid  up.  If  that  were  so,  inasmuch  as  by  the 
condition  in  the  policy  the  assured  are  only  to  be  paid  if  the  stock 
suffices,  if  they  establish  a  right  to  be  paid,  there  must  be  a  fund  ade- 
quate to  make  the  payment,  and  any  individual  proprietor  affected  by 
a  judgment  would  have  a  fund  to  resort  to  for  indemnity ;  and  the  deed 
of  settlement  provides  for  indemnifying  the  individual  proprietor  in 
such  cases.  If  this  proviso  is  construed  to  mean  that  the  individuals 
shall  have  such  indemnity,  there  is  nothing  in  it  repugnant  to  the  pri- 
mary contract  contained  in  the  policy.  If  it  is  construed  so  as  to  com- 
pel the  assured  to  sue  each  separately  for  his  share  of  the  loss,  it  is 
repugnant  to  the  original  joint  contract  to  pay  if  the  funds  of  the  Com- 
*7Q1  P^^7  ^suffice.    Again :  there  is  no  stipulation  that  each  shall  pay 

^  only  a  part  of  the  loss  in  proportion  to  his  share  in  the  joint 
stock  of  the  Company,  but  that  he  shall  not  by  this  policy  be  made  liable 
to  more  than  the  amount  of  his  shares.  Construing  that  strictly,  any 
one  shareholder  might,  upon  every  policy  issued  by  the  Company,  be 
compelled  to  pay  a  portion  of  the  loss  equal  to  the  whole  amount  of  his 
shares ;  a  situation  not  much  preferable  to  that  form  which  these  defend- 
ants seek  to  escape.  I  am,  therefore,  much  disposed  to  think  that  the 
clause  in  question  is  incapable  of  receiving  any  intelligible  meaning; 
and,  if  insensible  or  uncertain,  it  must  be  inoperative.  If  it  receives 
any  construction  other  than  that  which  I  first  suggested,  it  is  repugnant 
to  the  contract  of  insurance  entered  into  by  the  policy,  and  therefore 
void ;  Furnivall  v.  Coombes,  5  Man.  &  G.  736  (E.  C.  L.  R.  vol.  44). 

If  the  construction  contended  for  by  the  defendants  is  correct,  that 
the  policy  contains  a  separate  contract  by  each  proprietor  only,  and 
that  the  having  paid  up  the  amount  of  his  shares  furnishes  a  good  plea 
in  bar  to  the  action,  which  is  a  necessary  consequence  of  that  construc- 
tion, it  follows  that,  if  all  the  shareholders  have  paid  up  the  full  amount 
^of  their  shares,  and  the  whole  capital  is  in  the  hands  of  the  Company, 
no  action  at  law  can  j>e  maintained  on  the  policies  issued  by  them ;  not 
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against  all  the  members,  for  the  policy  contains  no  joint  contract,  not 

against  individual  members,  for  each  is  supposed  to  have  paid  op  the 

whole  of  his  share  of  the  capital. 
This  shows  that,  even  if  the  contract  to  pay  if  the  capital  stock 

suffices  be  several,  the  proviso  is  repngnant  to  it. 
I  am,  therefore,  of  opinion  that  Lord  Campbell  was  *right  in  p^^^ 

telling  the  jury  that,  npon  the  evidence,  they  might  find  a  verdict  ^ 

for  the  plaintiff  on  the  issue  of  Non  Assumpsit. 
On  the  other  point  argued  before  us,  viz.,  whether  there  was  evidence 

that  the  capital  stock  and  funds  of  the  Company  were  sufficient  to  pay 

the  plaintiff,  I  think  that  the  direction  was  right,  for  that  the  Company 

mnst  be  taken  to  have  available  funds  so  long  as  a  large  portion  of  the 

capital  stock  remained  uncalled  for. 

I  think,  therefore,  that  the  judgment  of  the  Court  below  should  be 
affirmed. 

Aldersok,  B. — ^It  is  not  my  intention  to  give  any  reasons  for  my 
opinion  on  the  various  questions  arising  out  of  this  writ  of  error  on 
which  we  all  agree  that  the  judgment  of  the  Queen's  Bench  is  right. 
Those  reasons  will  be  found  in  the  judgments  of  my  learned  brethren, 
and  are  not  necessary  to  be  repeated  by  me.  I  shall,  therefore,  confine 
myself  to  that  question  on  which  alone  I  differ  from  the  judgment  of 
the  Court  of  Queen's  Bench,  and  from  the  opinions  delivered  by  my 
two  learned  brethren,  Cresswell  and  Williams,  to-day. 

That  point  is,  whether,  looking  at  this  policy,  and  giving  effect  to  its 
various  provisions,  it  can  properly  be  said  to  contain  any  joint  contract 
between  the  assured  and  all  the  proprietors  of  shares  in  the  Company. 
This  question  arises  on  Non  Assumpsit,  in  the  case  of  Oooden.  He 
has  never  signed  any  policy,  nor  personally  made  any  contract ;  nor 
are  we  bound  by  the  admission  that  the  defendants  did  jointly  contract, 
as  we  are  in  deciding  on  the  demurrer  of  the  other  defendants. 

The  policy  is  certainly  not  very  accurately  framed  so  as  to  carry  into 
effect  what  I  cannot  but  call  the  very  *clear  intention  of  the  pro-  p^^^ 
prietors,  as  collected  from  the  deed,  which  alone  gave  the  directors  '- 
any  authority  to  bind  them. 

The  main  intent  appears  beyond  all  doubt  or  dispute  in  this  clause 
of  the  policy,  by  which  it  is  stated  that  no  proprietor  of  the  Company 
shall  be  in  anywise  subject  or  liable  to  any  claims,  nor  in  anywise 
charged,  by  reason  of  the  policy,  beyond  the  amount  of  his  shares  in 
the  capital.  And  then  follow  these  emphatic  words :  "  it  being  one  of 
the  original  and  fundamental  principles  of  the  said  Company  that  the 
responsibility  of  the  individual  proprietors  shall  in  all  cases  and  under 
all  circumstances  be  limited  to  their  respective  shares  in  the  said  capital 
stock."  !Now,  if  words  can  clearly  express  an  intention,  those  words 
do  so.  If,  therefore,  we  can  in  any  way  construe  this  policy  so  as  not 
to  fix  each  of  the  several  proprietora  with  a  joint  liability  to  the  fuU 
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extent  of  the  claim  in  all  oases  of  policies  thas  framed,  we  shall  ooly 
be  effecting  the  plain  intention  of  those  who  framed  and  those  who  were 
parties  to  this  contract. 

Let  us  then  see  whether  the  words  of  the  policy  prevent  us  from 
doing  tnis,  when  all  its  provisions  are  taken  together  and  carefallj 
weighed  and  examined.    And,  if  this  be  done,  I  think  we  may  either 
construe  the  word  <«  Company"  in  this  policy  as  synonymous  with  the 
funds  of  the  Company,  and  the  policy  as  showing  that  the  directors 
who  sign  contract  for  the  rest  of  the  body  of  proprietors,  but  so  bx 
only  that  the  funds  of  the  Company  shall  indemnify  the  plaintifb  and 
be  alone  liable  in  the  hands  of  the  body  of  directors  for  the  claim :  Or, 
if  this  be  not  so,  and  if  we  must  construe  this  word  «<  Company"  to 
^Qgy.  mean  individuals  for  whom  *the  three  directors  contract,  then  the 
-'  meaning  may  be,  that  the  individual  members  of  the  Companj 
are  to  be  taken  as  signing  each  for .  himself,  through  his  agents,  the 
three  directors,  for  the  amount  of  his  shares  remaining  unpaid,  like  a 
body  of  separate  underwriters  contracting  each  through  the  same  broker 
to  insure  a  ship ;  and  thus  we  shall  make  them  separately  liable  to  that 
extent,  and  so  give  effect  to  the  declared  intention  limiting  their  lia- 
bility.   In  either  way  of  construing  it,  the  issue,  that  Gooden  and  the 
other  individual  members  of  the  Company  made  a  joint  contract  with 
the  plaintiffs,  must  be  found  for  the  defendant  Qooden«    In  coming  to 
this  conclusion,  I  am  satisfied  we  carry  into  full  effect  the  provisions  of 
the  deed  set  out  on  this  record.    For,  in  truth,  by  the  deed,  I  am  satis- 
fied that  the  three  directors  signing  were  really  intended  to  be  liable  by 
reason  of  their  signatures,  and  that  the  individual  shareholders  were 
not  to  be  liable  at  all. 

If  we  look  carefully  at  its  provisions,  under  which  the  directors  are 
empowered  to  bind  the  defendant  Gooden,  we  shall  find  that  it  directs 
all  policies  to  be  signed  by  three  directors,  and  in  a  given  form.  It 
provides  that  every  policy  shall  state  that  the  subscribed  capital  and 
funds  of  the  Company,  remaining  undisposed  of  at  the  time  of  any 
claim,  shall  alone  be  liable  to  make  it  good,  adding,  affirmatively,  that 
the  directors  signing  such  policy  shall  be  responsible  to  the  extent  of 
the  funds  in  their  hands  or  potoery  and,  negatively,  that  no  proprietor 
(obviously  there  meaning  no  other  proprietor  except  the  directors  so 
signing)  shall  be  liable  beyond  the  amount  of  his  unpaid  share.  This 
is  the  power  given.  It  has  been  imperfectly  complied  with  in  this 
policy,  which  states  the  first  and  last  conditions  alone,  omitting, 
*831  *^^^®^®^9  ^^^^  intermediate  part  of  the  clause,  as  to  the  limited 
^  liability  of  the  directors,  which,  however,  appears  to  me  to  be  of 
great  importance,  for  it  shows,  I  think,  clearly  enough,  that  the  policy 
was  only  to  be  made  binding  o&  the  shareholders  provided  that  the  mode 
in  which  the  proprietors  were  intended  to  be  made  individually  liable  to 
the  extent  of  tkdr  mpaid  sbAres  w«i  properly  stated,  and  that  this 
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was  to  be  through  the  power  of  the  directors  to  make  calls  and  so  to  get 
into  their  hands  the  amount  of  these  unpaid  shares,  and  that  the 
directors  signing  were  themselves  to  be  personally  liable  to  the  assured 
to  the  extent  of  all  the  Company's  funds  either  in  their  hands  or  in 
their  power ;  that  is  to  say,  of  all  the  funds  they  held,  or,  by  making 
calls,  could  obtain. 

It  may,  therefore,  perhaps,  be  a  question  whether  this  policy  was 
binding  on  Gooden,  inasmuch  as  it  was  not  made  according  to  the  power 
given  by  the  deed.  For  Gooden  really  gave  no  authority  to  the  directors 
to  make  any  policy  which  did  not  state  three  things ;  first,  that  the  funds 
alone  were  to  be  liable ;  secondly,  that  the  directors  signing  were  to  be 
liable  to  the  extent  of  the  funds  in  their  hands  or  power ;  thirdly,  that 
the  proprietors  were  only  to  be  liable  to  the  extent  of  their  unpaid 
shares ;  the  second  clause,  if  it  had  been  inserted,  clearly  showing  to 
the  assured,  as  I  think,  when  coupled  with  the  other  two,  that  the  indi- 
vidual proprietors  could  only  be  made  liable  through  the  directors,  and 
were  not  to  be  at  all  individually  responsible  to  them  under  the  contract 
made. 

This  view  of  the  case  would,  as  it  seems  to  me,  give  full  effect  to  the 
deed ;  and  it  confirms  me  in  coming  to  *the  conclusion  at  which  p^^ . 
I  have  arrived,  and  convinces  me  that  I  decide  this  case  according  '- 
to  the  real  meaning  and  intentions  of  the  parties. 

I  think,  therefore,  that  the  issue  on  the  plaintiffs  should  have  been 
found  for  the  defendant  Gooden,  and  that  the  judgment  of  the  Queen's 
Beach  is  on  this  point  erroneous.  The  result  is  that  a  venire  de  novo 
must  be  awarded  on  the  issues.  In  all  the  other  parts  of  the  case, 
which,  indeed,  are  the  only  parts  which  actually  came  before  the  full 
Court  in  banc,  I  agree  in  the  correctness  of  their  decision. 

Parks,  B. — In  this  case  some  important  questions  arise,  partly  on 
demurrer,  partly  on  a  bill  of  exceptions  to  the  ruling  of  Lord  Campbell 
on  the  trial  of  the  issues.  The  pleadings  were  as  follows.  (His  Lord- 
ship then  stated  them.)  On  the  special  demurrer  by  Hallett,  the  defend* 
ant  below,  to  the  first  count,  and  on  the  special  demurrers  to  the  first 
plea  of  the  defendant  Sir  James  Clark,  and  the  third  plea  of  the 
defendant  Allan,  and  on  the  only  plea  of  the  defendant  Hatfield,  the 
question  was,  whether  the  first  count  was  bad,  either  in  substance  or 
form,  the  pleas  demurred  to  being  abandoned  by  the  learned  counsel  for 
the  plaintifls  in  error. 

The  Court  of  Queen's  Bench  held  the  first  count  to  be  good ;  and  I 
think  they  were  right  in  so  holding.  The  formal  objections,  the  prin- 
opal  of  which  was  the  uncertainty  whether  the  defendants  became 
insurers  generaUjfj  and  with  all  the  obligations  of  ordinary  insurers,  or 
only  insurers  up<m  the  terms  of  the  policy^  I  think  untenable ;  for  the 
context  clearly  shows  that  the  declaration  meant  to  charge  them  only 
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^^.^  as  insurers  by  *that  policy,  with  the  obligations  only  which  were 
-^  created  by  it.     The  other  objection,  as  to  the .  uncertainty  of  the 
time  of  the  promise,  is  equally  unfounded. 

The  objection  of  substance  was,  that  there  was  no  contract  at  all 
made  by  the  policy  on  the  part  of  any  one,  but  only  a  charge  of  the 
joint  stock  fund,  and  available  in  equity  only ;  and  that,  if  there  was 
a  contract,  it  was  not  a  joint  one  by  all  the  defendants,  but  a  separate 
one  by  each,  whereby  each  agreed  to  be  responsible  only  to  the  amount 
of  his  share  in  the  capital  stock,  and  not  for  the  whole  loss  if  it  exceeded 
it,  nor  that  one  should  be  liable  for  the  non-payment  of  another's 
share. 

I  think  the  Court  of  Queen's  Bench  rightly  held  that  the  declaration 
is  good  on  the  general  as  well  as  special  demurrer. 

In  the  declaration  it  is  averred  that  the  plaintiff  paid  them  a  premium, 
and  promised  to  fulfil  and  perform  everything  in  the  policy  contained 
on  the  part  of  the  assured  to  be  performed  and  fulfilled ;  the  defendants 
promised  that  they  would  become  and  be  insurers  to  the  plaintiff  for  the 
sum  specified,  and  perform  and  fulfil  all  things  on  their  part,  as  such 
insurers,  to  be  performed  and  fulfilled ;  and  there  is  an  averment  of  the 
sufficiency  of  the  capital  stock  of  the  Company.  In  considering,  there- 
fore, the  sufficiency  of  the  declaration  on  demurrer,  we  are  to  assume 
that  a  joint  contract  by  all  the  defendants  is  admitted^  and  on  that 
assumption  to  construe  the  terms  of  the  policy.  So  doing,  I  think  it 
amounts  to  a  joint  contract  that  the  Company  shall  pay  out  of  their 
capital  stock ;  in  other  words,  if  their  capital  stock  and  funds  should  be 
^^^.  sufficient.  In  Dawson  *v.  Wrench,  8  Ezch.  859,t  the  Court  of 
-^  Exchequer,  on  demurrer,  held,  in  an  action  on  a  policy  by  the  Bame 
Company,  in  which  the  declaration  was  against  the  subscribing  directors, 
that  this  clause  had  that  meaning ;  and  the  general  course  has  been,  ia 
actions  on  fire  policies,  in  which  there  is  usually  a  similar  clause,  charg- 
ing the  fund,  to  bring  an  action  as  on  a  covenant  or  contract  by  the 
subscribing  directors  to  pay  out  of  that  fund. 

•  The  objection,  therefore,  that  in  the  present  case,  on  the  face  of  the 
declaration,  the  policy  operated  merely  as  a  charge,  cannot  prevail. 

It  was,  secondly,  contended  that,  taking  the  declaration  altogether^ 
there  was  no  joint  promise  by  the  defendants,  but  only  a  several  and 
limited  promise  by  each,  i.  e.  to  contribute  to  the  amount  of  his  share. 

This  objection  is  certainly  of  more  weight  than  the  other,  and  raises 
some  doubt;  for  the  allegation,  that  the  defendants  promised  (which,  aa 
I  have  stated,  means  jaintfy  promised)  to  be  insurers  on  the  terms  of 
the  policy,  is  not  consistent  with  one  of  the  terms  of  it,  that  no  pro- 
prietor  should  be  in  anywise  suiject  to  any  claims  or  demands,  nor  be 
in  anywise  charged^  by  reason  of  the  said  policy,  beyond  the  amount 
of  his  share  in  the  capital  stock  of  the  said  Company,  it  being  stated. 
to  be  one  of  the  original  and  fundamental  principles  of  the  said  Cona- 
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pany  that  the  responsibility  of  the  individual  proprietors  should,  in  all 
cases  and  ander  all  circumstanoes,  be  limited  to  their  respective  shares 
iQ  the  said  capital  stock ;  for,  if  there  be  a  joint  contract  by  all  the 
proprietors  to  pay  if  the  capital  stock  be  sufficient,  each  *is  liable,  |.^^. 
if  the  stock  be  sufficient,  to  have  the  full  amount  of  the  loss  levied  ^ 
upon  him ;  and  so  he  is  charged,  by  reason  of  the  poliey^  beyond  the 
amount  of  his  share.  It  may  be  said,  therefore,  that,  where  one  of  the 
material  and  alleged  fundamental  terms  of  the  joint  contract  is  wholly 
irreconcilable  with  a  joint  liability,  there  is  no  joint  contract  at  all^ 
taking  all  the  averments  in  the  declaration  together. 

The  sufficiency  of  the  declaration  is,  therefore,  questionable :  but,  as, 
apoQ  demurrer,  it  must  be  taken  that  the  contract  is  set  out  according 
to  its  legal  effect^  we  must  assume  that  the  defendants  did  Jointly  con- 
tract in  the  manner  alleged;  and  thus  we  must  either  reconcile  the 
apparently  inconsistent  provision  with  the  joint  liability  of  the  defend- 
ants to  the  plaintiff  which  follows  from  their  joint  contract,  by  supposing 
that  it  is  a  mode  of  regulating  their  liability  inter  se,  though  unneces- 
sary to  be  introduced  into  a  contract  with  the  assured ;  or,  if  incapable 
of  being  reconciled,  we  must  reject  it  as  repugnant  and  void,  as  an 
attempt  by  the  parties  to  do  what  by  the  law  of  England  they  cannot, 
contract  jointly,  with  a  separate  limited  liability  to  damages  for  the 
breach  of  that  contract.  I  therefore  think  that  the  judgment  of  the 
Qoeen's  Bench  on  the  demurrers  ought  to  be  affirmed. 

The  next  questions  arise  upon  the  bill  of  exceptions.  On  the  trial, 
the  articles  of  copartnership  were  put  in,  and  the  policy,  which,  it  was 
in  evidence,  was  the  form  always  used  by  the  Company  (but  not  stated 
to  be  known  or  approved  of  by  the  defendants),  and  which  was  subscribed 
by  three  directors.  This  was  the  evidence  applicable  to  the  plea  of 
Non  assumpsit  by  the  different  defendants  who  pleaded  it. 

*The  counsel  for  the  defendant  Gooden  then  objected  that  Lord  ^^^^ 
Campbell  ought  to  have  directed  the  jury  to  find  a  verdict  for  him  '- 
OD  that  issue. 

First,  because  no  action  at  law  would  lie  on  the  policy,  as  there  was 
no  contract  to  pay,  but  only  a  charge  in  equity. 

Secondly,  because  the  defendants  were  not  jointly  liable  upon  it,  but, 
if  liable  at  all  at  law,  were  only  severally  liable. 

Thirdly,  because  no  action  would  lie  against  Qooden,  as  he  had  not 
signed  the  policy. 

Fourthly,  because  the  promise  alleged  was  general,  to  become  insurers 
to  the  plaintiff,  the  promise  proved,  to  pay  out  of  the  capital  stock,  in 
the  terms  of  the  policy. 

Fifthly,  because  the  policy  was  void  by  stat.  85  0.  8,  c.  68,  s.  11. 

I  have  already  intimated  my  opinion,  that  the  fourth  of  these  objec- 
tions is  untenable. 

The  third  and  fifth  are  equally  so:  indeed,  the  fifth,  which  waf 


'90] 


at  the  policy  alone,  and  construing  every  part  of  it  together,  so 


as  to  give  effect  as  far  as  is  possible  to  its  different  provisions,  it  does 
not  contain  any  joint  contract  with  the  assured  btf  all  the  praprietor$^ 
and  consequently  no  joint  contract  by  the  defendants. 

In  construing  the  instrument  itself,  we  are  not  embarrassed  by  the 
admission  of  the  fact,  which  oa  the  demurrer  was  necessarily  assumed, 
that  the  defendants  did  jointly  contract.  The  question  on  the  evidence 
IS,  whether  they  did.  Nor  are  we  to  assume  that  the  defendants  duly 
iabsoribed  the  policy  as  assurers^  which  on  the  demurrer  is  admitted. 
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stated  in  one  of  the  pleas,  was  given  np,  as  that  plea  was  admitted 
to  be  bad,  and  as  it  could  not  but  be,  after  the  judgment  of  Lord  Cran- 
worth  in  the  case  of  Raid  v.  Allan,  4  Ezch.  826  :t  and  the  third  » 
lutenable,  as  no  personal  signature  by  the  defendant  is  required ;  and, 
if  the  objection  had  been  that  the  directors  who  actually  signed  were 
not  authorised  by  the  defendant  so  to  do,  the  objection  ought  to  ha?e 
been  pointedly  and  distinctly  stated,  which  it  certainly  is  not. 

The  only  objections  which  remain  to  be  considered  are  the  first  and 
second. 

^Q^^  *They  are  shaped  in  two  ways.  It  is  cotitended  that,  if  the 
*'  terms  of  the  policy  alone  are  looked  at,  the  legal  effect  is,  that 
the  different  proprietors  do  not  thereby  contract  jointly  at  all ;  and 
that,  if  the  policy  is  construed  to  be  9k  joint  contract  of  all  the  proprietors, 
the  directors  had  no  authority  from  the  proprietors  to  make  such  a  poliej 
for  them. 

As  to  the  second  branch  of  this  argument,  the  authority  expressly 
given  by  the  deed  was  certainly  not  pursued,  and  that  in  more  than  one 
respect.  One  difference  is,  that  in  the  policy  the  stock  or  funds  gene- 
rally are  pledged ;  in  the  deed,  the  power  is  to  pledge  only  the  fands 
undiepoud  of  at  the  time  of  the  claim  under  the  policy,  and  that  the  ' 
directors  ought  to  state  that  limitation  in  the  policy,  which  they  have 
not  done ;  and,  further,  that  no  shareholder  should  be  liable  beyond 
the  unpaid  part  of  the  share. 

There  is  no  evidence  that  this  particular  form  of  policy,  so  deviating 
from  that  directed  by  the  deed,  was  sanctioned  by  the  defendants :  and 
whether  unchartered  companies  of  assurance  against  marine  risks  (which 
companies  did  not  exist  before  stat.  6  G.  4,  c.  114,  and  of  the  usage  of 
which  no  evidence  was  offered)  are  on  the  footing  of  ordinary  partner- 
ships, so  that  an  authority  to  the  directors  would  be  implied  as  to  all 
Strangers  to  the  real  authority,  is  a  question  on  which  I  need  not  on  the 
present  occasion  express  any  opinion ;  first,  because  I  think  that  the 
want  of  authority  in  the  directors  to  make  policies  binding  on  each  pro- 
prietor was  not  objected  to  in  a  distinct  manner,  as  it  ought  to  have 
been,  the  only  objection  really  made  being  that  the  defendants  were  not 
jointly  liable  on  that  policy,  and  that  the  policy  was  not  tig'ned  by  the 
*Qni  d^f^Q^^Ai^^  Gooden ;  *and,  secondly,  because  I  think  that,  looking 
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This  abo  is  a  qaestion  to  be  determined  on  the  constrnction  of  the  instru- 
ment. What,  then,  is  the  legal  effect  of  the  policy,  which  is  unqaes- 
tionably  a  rery  confnsed  and  inartificial  instrument,  very  difiBcoIt  to 
understand,  probably  copied  in  a  great  measure  from  one  of  those  used 
by  the  chartered  insurance  Companies,  and  perhaps  without  understand- 
ing its  meaning  ? 

The  policy  states  that  the  Company  are  to  bear  the  adventures  and 
perils  therein  mentioned ;  to  bear  also  the  expenses  of  salvage ;  and 
the  three  directors  subscribe  in  witness  that  the  Company  are  content 
with  the  insurance ;  and  it  is  declared  and  agreed  between  the  Company 
SDd  the  assured,  that  the  capital  stock  and  funds  of  the  Company  shall 
alone  be  liable  to  make  good  all  claims  and  demands  whatsoever  by  vir* 
tae  of  that  policy ;  and  then  follows  the  most  important  clause :  that 
no  proprietor  of  the  Company  shall  be  in  anywise  subject  or  liable  to 
any  claims  nor  in  anyvfiM  charged,  by  reason  of  the  policy,  beyond  the 
amount  of  his  share  in  the  capital,  it  being  one  of  the  original  and 
fundamental  ^principles  of  the  said  Company  that  the  responsi-  p^g^ 
bility  of  the  said  proprietors  shall  in  aU  cases  and  under  all  circum-  '- 
stances  be  limited  to  their  respective  shares  in  the  capital  stock.  It  is 
impossible  to  doubt  that  the  object  of  this  clause  (which,  it  is  to  be 
observed,  is  stronger  than  that  in  Halket  v.  Merchant  Traders'  Com- 
pany, 18  Q.  B.  960  (E.  C.  L.  B.  vol.  66),)  was  to  protect  the  proprie- 
tors from  personal  responsibility  to  any  persons  whatever  beyond  a 
Hmited  amount.  It  is  emphatically  stated  to  be  the  original  andfUnda* 
mental  principle  of  the  Company :  and  in  construing  their  instrument 
we  must  give  effect  to  this  provision,  so  clearly  expressed,  if  we  can 
consistently  with  the  other  provisions  contained  in  it.  I  think  we  can 
do  this  by  construing  the  term  "  Company"  to  denote  the  funds  of  the 
Company,  which  alone  are  to  pay,  or  by  holding  that  it  means  not  the 
whole  body  collectively,  so  as  to  make  the  whole  body  joint  contractors^ 
bat  each  individual  of  the  Conipany,  so  as  to  make  each  of  them  to 
contract  to  bear  the  loss  in  the  same  proportion  as  his  share  bears  to 
the  total  capital,  in  the  nature  of  a  separate  underwriter ;  and  we  thus 
give  effect  to  the  declared  fundamental  principle  of  the  Company,  which 
we  could  not  do  where  it  is  to  be  construed  in  conjunction  with  an 
admitted  joint  contract  of  all  the  proprietors,  which  it  must  be  when 
the  question  arises  on  demurrer. 

It  is  true  that  there  may  be  diffieulties  in  ascertaining  how  much  each 
is  to  pay  in  the  case  where  an  assurer  has  already  been  obliged  to  con- 
tribute to  other  losses ;  but  a  similar  sort  of  difficulty  would  exist  if  all 
jointly  undertook  to  pay  out  of  the  capital  stock ;  if  the  capital  stock 
had  already  been  reduced  by  the  payment  of  prior  *claims,  the  p^q^ 
residue  only  would  be  the  capital  liable  to  pay.  But  whatever  ^ 
difficulty  might  arise  on  this  ground  the  assured  must  suffer ;  for  I  think 
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it  quite  clear  that  the  individual  proprietors  were  never  meant  to  be 
responsible  for  any  others  than  themselves. 

J  think  it  unnecessary  to  decide  whether  the  subscribing  directors 
were  responsible  on  their  policy,  by  reason  of  their  signature,  as  con- 
tracting parties,  or  not ;  all  I  think  it  necessary  to  decide  is,  that  there 
was  no  evidence,  in  this  confused  and  ill-drawn  instrument,  warranting 
the  Judge  to  say  that  there  was  any  joint  contract  by  the  defendants 
with  the  plaintiff  as  alleged  in  the  declaration.  It  may  be  that  there  is 
no  contract  at  all ;  but,  at  all  events,  I  think  there  is  no  joint  contract 
by  the  proprietors  who  are  not  directors,  with  the  plaintiff;  and  there- 
fore Lord  Campbell  ought  to  have  directed  a  verdict  for  Gooden  on  Non 
assumpsit;  and,  if  so,  all  the  other  defendants  were  entitled  to  the 
benefit  of  that  verdict. 

This  makes  it  unnecessary  to  discuss  the  last  question,  whether  the 
direction  of  Lord  Campbell  was  right  as  to  the  meaning  of  the  terms 
<<  capital  stock  and  funds ;"  but  I  do  not  mean  to  intimate  that  I  think 
the  ruling  in  that  respect  was  not  correct,  though  it  is  not  the  same  that 
the  Judges  of  the  Queen's  Bench  appear  to  have  put  on  those  terms, 
according  to  the  report  in  19  Law  J.  (N.  S.)  Q.  B.  87.(a) 

Therefore  I  think  judgment  should  be  affirmed  on  demurrer. 

Judgment  affirmed  on  the  demurrer.    Venire  de  novo  on  the 
issues. 

(a)  And  pp.  11 — \i,  uitd. 

If  the  partnership  oonosts  of  a  large  Johnson,  537),  that  the  members  of  s 

unincorporated  association  or  joint  $iock  private  association  may  limit  their  per- 

company  f  trading  upon  a  joint  stock,  it  sonal  responsibility,   if   there    be  an 

is  usually  regulated  by  special  agree-  explicit  stipulation  to  that  effect  made 

meat;  but  the  established  law  of  the  with  the  party  with  whom  they  contract, 

lani,  in  reference  to  such  partnerships,  and  clearly  understood  by  him  at  the 

is  the  same  as  in  ordinary  cases,  and  time.     But  stipulations  of  that  kind 

every  member  of  the  company  (what-  are  looked  upon  unfavourably,  as  being 

ever  private  arrangement  there  may  be  oontraiy  to  the  general  policy  of  the 

to  the  contrary  between  the  members,  law;  and  it  would  require  a  direct  pre* 

and  which  is  only  a  mischievous  delu-  vioua  notice  of  the  intended  limitation 

sion)  is  liable  for  all  the  debts  of  the  to  the  party  dealing  with  the  company, 

company.     It  is,  however,  the  judicial  and  his  clear  understanding  of  the  terms 

language  in  some  of  the  cases  (Gibson,  of  the  limitation :  8  Kent's  Com.  26, 

J.,  in  Hess  v.  Werts,  4  Serg.  &  R.  361 ;  27 ;  Story  on  Partnerahip,  255. 
Piatt,  J.,  in  Skinner  v.  Dayton,  19 
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•ELLEN  BLAKE,  Administratrix,  &c.,  of  JOHN  BLAKE,  de-  .^gg 
ceased,  v.  The  MIDLAND  Railway  Company.  ^ 

In  AB  aetioo,  under  lUt  0  ^  10  Yiot  o.  93,  by  the  wife,  husband,  pRrent,  or  child  of  a  penon 
killed  by  miefeMUiee,  the  jury,  in  estimating  damages,  cannot  talce  into  considerlUon  mental 
iaffering  or  loss  of  sooiety,  but  must  give  compensation  for  pecuniary  loss  only. 

Aad,  the  Judge,  in  sueh  a  case,  baring  lef»  it  in  the  option  of  the  jury  to  giro  damages  on  all  or 
any  of  these  grounds,  though  intimating  his  opinion  that  there  was  no  ascertainable  damage 
on  any  ground  but  the  last,  a  new  trial  was  granted  for  misdirection. 

Decisions  of  the  Sooteh  Courts  are  reeeired  as  authority  here,  if  the  law  on  which  they  turn  ba 
common  to  England  and  Scotland. 

Casb.  The  declaration  stated  that,  before  and  at  the  time  of  the 
committing  of  the  grievances  after  mentioned,  and  after  the  passing  of 
an  Act,  &c.  (7  ft  8  Vict.  c.  xviii.,  local  and  personal,  public),  ..«<  To  con- 
solidate the  North  Midland,  Midland  Counties,  and  Birmingham  and 
Derby  Junction  Railways,"  defendants  were  the  proprietors  of  a  certain 
railway,  to  wit,  the  Midland  Counties  Railway,  and  were  then  possessed 
of  certain  engines,  trucks,  and  carriages  used  on  the  said  railway  in 
carrying  and  conveying  passengers  and  goods,  and  such  other  matters 
and  things  as  might  be  offered  for  that  purpose,  from  a  certain  place,  to 
wit,  Derby,  to  a  certain  other  place,  to  wit,  Sheffield,  for  hire  and 
reward  to  defendants  in  that  behalf:  and  defendants  being  such  pro- 
prietors, and  so  possessed  of  the  said  engines,  &c.,  as  aforesaid,  hereto- 
fore and  after  the  passing  of  the  said  Act,  &c.,  and  before  and  at  the 
time  of  the  committing  of  the  grievances  next  mentioned,  and  in  the 
lifetime  of  John  Blake  (the  intestate),  to  wit,  on  19th  May,  A.  d.  1851, 
received  him  the  said  J.  B.  into  one  of  the  said  carriages  on  the  said 
railways  as  a  passenger,  to  be  carried  and  conveyed  thereon  by  defend- 
ants as  such  passenger  on  a  certain  journey,  to  wit,  from  Birmingham 
aforesaid  to  Sheffield  aforesaid,  for  reward  to  defendants  in  that  behalf; 
and  by  reason  thereof  it  became  the  duty  of  ^defendants  to  use  ..^q  . 
dae  and  proper  care  and  skill  in  and  about  the  conducting,  carry-  ^ 
ing,  and  causing  the  said  J.  B.  to  be  carried  on  his  said  journey,  to  wit, 
from,  &c.,  to,  &c.,  aforesaid,  as  such  passenger  on  the  said  railways : 
Yet  defenda^s,  not  regarding  their  duty  in  that  behalf,  heretofore,  to 
wit,  on  the  day  and  year  aforesaid,  did  not  nor  would  use  due  and  pro- 
per care  and  skill  in  and  about  the  conducting,  carrying,  and  causing 
the  said  J.  B.  to  be  conveyed  on  his  said  journey,  to  wit,  from,  &c.,  to, 
&c.,  as  such  passenger  on  the  said  railways,  but  then  took  so  little  care, 
and  conducted  themselves  so  negligently,  improperly,  and  unskilfully  in 
and  about  the  carrying  and  conveying  the  said  J.  B.  on  his  said  jour- 
ney, and  in  conducting,  guarding,  managing,  and  directing  the  carriage 
in  which  he  was  such  passenger  as  aforesaid,  and  the  train  to  which  the 
same  was  then  attached,  and  the  engines  whereby  the  said  train  was 
then  drawn  upon  and  along  the  said  railway,  and  also  then  took  so  little 
»,  and  conducted  themselves  so  negligently,  improperly,  and  unskil« 
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fully  in  and  about  the  managing  and  directing  a  certain  other  train, 
called,  to  wit,  a  luggage  train,  of  the  defendants,  and  then  consisting 
of  divers  trucks,  to  wit,  100  trucks,  and  a  certain  other  engine  of  de- 
fendants then  drawing  the  said  last-mentioned  train  upon  and  along  the 
said  railways,  that,  by  reason  of  such  carelessness,  negligence,  default, 
and  improper  conduct  of  defendants  in  that  behalf,  the  said  train  called, 
&c.,  and  the  said  engine  so  drawing  the  same  as  aforesaid,  then  with 
great  force  and  violence  ran  and  was  driven  into,  npon,  and  against  the 
said  carriage  in  which  the  said  J.  B.  was  such  passenger  as  aforesaid, 
and  into,  upon,  and  against  the  said  train  to  which  the  said  last-men- 
♦Qf^l  ^^^^^^  carriage  was  so  attached  as  aforesaid ;  and  the  *said  car- 
^  riage  in  which  the  said  J.  B.  was  such  passenger  as  aforesaid  then 
became  and  was  wholly  crashed  and  broken  to  pieces ;  and  he  the  said 
J.  B.  was  then  also  greatly  hurt  and  wounded,  and  was  then  thrown  and 
fell  from  and  out  of  the  said  last-mentioned  carriage,  and  the  said  train 
to  which  such  carriage  was  attached  as  aforesaid,  and  was  then  east  to 
and  against  the  ground  with  great  force  and  violence,  and  was  thereby 
then  greatly  bruised,  lacerated,  and  wounded :  And  that,  by  reason  of 
the  said  several  hurts,  &c.,  so  occasioned  to  the  said  J.  B.  in  his  life- 
time as  aforesaid,  he  the  said  J.  B.  afterwards,  and  within  twelve  calen- 
dar months  next  before  the  commencement  of  this  suit,  to  wit,  on  20th 
May  in  the  year  last  aforesaid,  died :  To  the  damage  of  plaintiff,  as 
such  administratrix  as  aforesaid,  of  10,000Z. :  And  therefore  the  plain- 
tiff, as  such  administratrix  as  aforesaid,  and  for  the  benefit  of  herself 
the  wife  of  the  said  J.  B.,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,(a)  brings  her  suit,  &c.  Profert  of  letters  of 
administration. 

Plea,  Not  Guilty.     Issue  thereon. 

The  plaintiff's  particular  of  demand  was :  <<  That  this  action  is  brought 
for  and  on  her  behalf,  she  being  the  wife  of  the  said  John  Blake  de- 
ceased, who  was  before  and  at  the  time  of  his  death  carrying  on  the 
trade  and  business  of  a  merchant,  in  partnership  with,"  &c.,  «  at  Shef- 
field, in  the  county  of  York,  and  from  which  the  said  J.  B.  was  deriving 
an  income  of  upwards  of  500Z.  per  annum :  and  that  she  ilT  and  by  such 
action  seeks  to  recover  the  sum  of  10,0002.  as  damages  of  and  from  the 
*Qf{1  ^®^®°^^^^  V  reason  that,  through  and  by  their  ^negligence  and 
^  improper  conduct  in  managing  their  railways  and  certain  car- 
riages,** &c.,  "on  the  evening  of  19ch  May,  1851,  near  the  Clay  Cross 
Station,  a  certain  collision  took  place,  whereby  he  the  said  J.  B.,  then 
being  a  passenger  in  a  certain  passenger  train  of  the  defendants  on  their 
railways,  was  hurt  and  wounded,  and  afterwards,  in  consequence  of 
such  hurts  and  wounds,  in  about  one  or  two  hours,  died." 

On  the  trial,  before  Parke,  B.,  at  the  Derbyshire  Summer  Assizes, 

(a)  Stat  9  A  10  VioL  e.  93:  « An  Act  for  oompexuatiiig  tho  CunUiei  of  penou  kDM  bv 
tsaldrali.'' 


18  ADOLPHUS  &  ELLIS.    N.  S.  96 

i851,  it  was  admitted,  on  the  opening  of  the  case,  that  a  verdict  must 
pass  against  the  defendants,  and  that  the  onlj  question  was  as  to  the 
amount  of  damages.  The  learned  Judge  then  said  that,  according  to 
a  rule  which  had  been  several  times  acted  upon  by  the  Lord  Chief  Baron 
at  Nisi  Prius,  and  which  in  his  own  opinion  was  a  right  one,  the  measure 
of  damages  under  the  statute  must  be  the  pecuniary  loss,  aqd  that  only. 
The  plaintiff's  counsel,  in  the  course  of  the  cause,  contended  that  the 
estimate  ought  not  to  be  confined  to  the  money  damage,  but  should 
include  the  suffering  and  loss  in  other  respects :  and  evidence  was  given 
of  the  terms  on  which  the  deceased  and  his  wife  had  lived  together. 
The  defendants'  counsel  having  again  insisted  upon  pecuniary  loss  as 
the  only  measure  of  damages,  Parke,  B.,  said :  «« I  cannot  say  to  the 
jury  that  this  is  the  only  thing ;  I  can  only  give  them  my  notion  of  it, 
and  they  must  settle  it  themselves."  And,  in  his  summing  up,  he  stated 
to  the  jury  that,  at  common  law,  an  action  founded  on  estimate  of  a 
life  was  not  maintainable ;  that,  by  statute,  it  now  was,  and  a  jury 
might  give  such  damages  as  they  considered  to  have  been  sustained : 
that  he  thought  there  was  great  difficulty  in  fixing  any  measure  but  that 
of  pecuniary  injury :  but  *that,  if  they  considered  the  plaintiff  p^q. 
entitled  to  any  compensation  for  the  bereavement  she  had  sus-  ^ 
tained,  beyond  the  pecuniary  loss,  they  were  to  make  their  estimate 
accordingly. 

The  deceased  had  been  a  partner  in  a  mercantile  house,  deriving  an 
income  from  the  profits  of  the  trade,  as  well  as  from  some  permanent 
sources  of  revenue.  The  whole  was  calculated  at  8502.  a  year.  The 
learned  Judge  suggested  to  the  jury,  as  a  mode  of  estimating  the  pecu- 
niary loss,  to  take  so  much  per  annum  of  that  sum  as  a  wife  living 
with  her  husband  and  maintained  according  to  her  station  in  life  might 
be  supposed  to  enjoy ;  and,  considering  this  as  an  annuity,  to  redcon 
its  value  at  so  many  years'  purchase  as  it  was  worth,  reference  being 
had  to  the  ages  (84  and  26)  of  the  husband  and  wife :  then  to  deduct 
from  this  gross  value  the  amount  in  money  which  the  wife  would  become 
entitled  to  by  the  death  of  her  husband  (namely,  his  share  of  the  part- 
nership profits  for  a  term  of  from  four  to  five  years,  according  to  the 
deed  of  partnership,  and  dower  upon  his  real  property) :  and  to  award 
the  balance  (which  his  Lordship  reckoned  at  about  60002.)  as  compen- 
sation under  the  statute.  It  was  objected  that  in  this  estimate  allow- 
ance was  not  made  for  certain  contingencies  which  might  have  lessened 
the  annual  amount  supposed  to  be  enjoyed  by  the  wife  during  her  hus« 
band's  lifetime ;  and  the  learned  Judge  admitted  that  these  ought  to  be 
considered,  though  it  was  difficult  to  estimate  them ;  and,  subject  to 
these  observations,  he  left  the  case  to  the  jury,  who  found  a  verdict  for 
the  plaintiff  with  40002.  damages. 

Sir  J*.  Ketttfy  in  the  ensuing  term^  moved  for  a  new  Atrial,  on  p^^g 
the  grounds :  first,  that  the  damages,  if  calculated  on  pecuniary  ^ 
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loss  onljy  were  excessive ;  that  the  jury  had  not  been  directed  with 
sufficient  exactness  on  this  head  by  the  learned  Judge,  and  that  deduc- 
tions, not  pointed  out  by  him,  should  have  been  taken  into  calculation ; 
and,  secondly,  that  the  Judge  should  have  expressly  directed  them  to 
take  nothing  into  consideration  in  the  assessment  of  damages  but  pecu- 
niary loss ;  the  statute  not  allowing  compensation  for  any  other  loss,  or 
for  mental  suffering.    A  rule  nisi  was  granted.     In  this  vacation,(a) 

Sir  F,  ThetigeTy  MeUor^  Miller^  Serjt.,  and  Flood  showed  cause. — It 
must  be  admitted  that  the  verdict  cannot  stand  if  the  Act  9  &  10  Vict 
c.  93,  gives  compensation  for  pecuniary  loss  only.  That  statute  enacts, 
by  sect.  1,  that,  whenever  the  death  of  a  person  shall  be  caused  by  such 
wrongful  act,  neglect,  or  default  as  would  have  enabled  the  party  injured, 
if  living,  to  recover  damages  by  action,  the  person  who  would  have 
been  liable  in  that  case  shall  be  liable  to  an  action  for  damages  not- 
withstanding the  death :  and,  by  sect.  2,  <<  that  every  such  action  shall 
be  for  the  benefit  of  the  wife,  husband,  parent,  and  child  of  the  person 
whose  death  shall  have  been  so  caused,  and  shall  be  brought  by  and  in 
the  name  of  the  executor  or  administrator  of  the  person  deceased ;  and 
in  every  such  action  the  jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death  to  the  parties  res- 
pectively for  whom  and  for  whose  benefit  such  action  shall  be  brought ; 
and  the  amount  so  recovered,  after  deducting  the  costs  not  recovered 
«qq-i  ^^^^  ^^®  defendant,  shall  be  divided  amongst  the  before  *men- 
-*  tioned  parties  in  such  shares  as  the  jury  by  their  verdict  shall 
find  and  direct."  Under  the  former  law  there  could  be  no  action  for 
damages  if  death  ensued ;  though  a  pecuniary  imposition  was  made  in 
some  cases  by  way  of  deodand.  That,  however,  was  abolished  (6)  a  few 
days  before  the  passing  of  the  Act  now  in  question.  [Lord  Campbell, 
C.  J. — Deodand  was  taken  where  the  mischief  happened  without  any 
negligence,  but  by  pure  accident  :{c)  a  strange  peculiarity.]  The  kind 
of  remedy  here  sought  was  given  by  the  civil  law,  and  is  familiar  in  the 
law  of  Scotland,  which  country  is  in  express  terms  excluded  from  the 
operation  of  the  present  Act  by  sect.  6,  the  Legislature  apparently 
considering  that,  by  this  statute,  the  law  of  England  was  simply  assi- 
milated to  the  existing  law  of  Scotland.  Indemnification  to  the  rela- 
tives in  the  case  of  death  by  criminal  acts  was  known  in  that  country 
by  the  name  of  assythment  ;(<2)  but  an  action  for  damages  was  maintain- 
able there  in  the  case  of  death  by  misconduct  generally:  and  the 
damages  were  not  measured  by  pecuniary  loss  only.  It  is  said  in  Ersk. 
Inst.  592,  note  18 :  «  Solatium  for  wounded  feelings  is  allowed  in  cases 
of  breach  of  promise  of  marriage."     "  So  also  where  damages  are  sought 

(a)  February  10th.    Before  Lord  CampbeU,  0.  J.,  Patfeeaon,  Coleridgt,  and  WightmaBy  Jt. 

(6)  Stat  9  A  10  Vioi  e.  62. 

(e)  See  Regina  v.  Polwart,  1  Q.  B.  818  (B.  C.  L.  R.  toL  41). 

{d)  See  Brak.  Init  1074,  B.  4,  Tit  4,  i.  105,  Bd.  1838. 
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for  the  loss  of  a  fatheri/lmsband,  &c.y  through  the  improper  negligence 

or  misconduct  of  a  partj,  they  are  not  to  be  estimated  merely  by  the 

pecuniary  advantages  which. ({be  family  derived  from  his  exertions  in 

basiness;  bat  a  solatium  wil}' bo  .giveny  even  where  <the  death  of  the 

fiofferer,  instead  of  being  a  loss-t^.bis  family^  might  be  regarded  as  a 

benefit,  on  account  of  his  *bankruptcy;aqd  dissipated  habits;'  "  r^-tn/v 

for  which  Black  v.  Caddell,  Diet,  Decis*;  voL  81  k  82,  p.  18905,  •-  ^^^ 

and  Brown  v.  Macgregor,  Fac.  Collect.  Feb.  26.  1818,  p.  232,  288,  are 

cited.    In  Children  of  Forest  v.  Clerkington,.I)iot,  Decis.  vol.  81  k  82, 

p.  13903,  compensation  by  way  of  assythment  ^r^vrade  to  illegitimate 

as  well  as  to  legitimate  chilciren.     The  law  of  assy  tbini^nt  Js  treated  of 

in  Bell's  Principles  of  the  Law  of  Scotland,  p.  749,  4th^.v»where  this 

remedy  is  said  to  be  given  by  the  law  <<  both  as  indemnifieaViqi^  and  as 

solatiam."     In  Duncan  v.  Findlater,  6  CI.  k  Fin.  894,  which  came 

before  the  House  of  Lords  on  appeal  from  the  Court  of  Session,  before 

the  passing  of  stat.  9  &  10  Vict.  o.  98,  the  respondent,  whose  son  had 

been  killed  by  the  alleged  negligence  of  the  appellants  (turnpike  trustees), 

recovered  5002.  damages  in  the  Scotch  court,  as  a  solatium  for  the  death 

of  his  son.    The  liability  of  the  trustees  was  disputed  on  the  appeal : 

but  Sir  John  Campbell,  Attomey-Oeneral,  for  the  appellant,  admitted 

that,  although,  by  the  English  law,  if  a  man's  wife  or  son  were  killed 

by  negligence,  he  could  have  no  action,  because  <'  the  English  law  allows 

no  solatium  in  this  respect,"  <«the  Scotch  law"  <<says  more  sensibly, 

that  in  such  a  case  a  solatium  shall  be  granted  to  the  person  injured  in 

his  happiness  and  circumstances  by  the  death  of  his  wife  or  child."    It 

is  reasonable  to  suppose  that  the  Act  of  Parliament  subsequently  passed 

for  England  contemplates  an  equally  extensive  remedy.     On  a  similar 

principle  to  that  of  the  Scotch  law,  it  has  been  held  in  our  Courts  that 

for  a  battery  of  the  wife  the  husband  may  sue  without  joining  her  as  a 

plaintiff,  in  respect  of  the  loss  and  damage  sustained  by  him  from  the 

want  of  her  company  and  aid;  Quy  v.  Livesey,  Cro.  Jac.  501,  r«i/)^ 

^Hyde  v.  Scyssor,  Cro.  Jac.  588.    In  the  case  of  seduction,  a  ^ 

parent  is  allowed  to  recover  compensation  for  the  injury  to  his  feelings. 

[CoLEBiDGE,  J. — There  must  be  a  loss  of  service.]    In  the  class  of 

cases  where  a  husband  recovers  for  ill  treatment  of  his  wife,  neither 

loss  of  service  nor  expense  of  medical  attendance  need  be  proved. 

Blackstone,  3  Comm.  189,  treating  of  "  injuries  that  may  be  offered  to 

a  person  considered  as  a  husband,"  mentions  the  remedy  claimable  by 

him  solely,  where  the  loss  is  of  the  wife's  consortium.     The  gist  of  the 

action  for  criminal  conversation  is  (as  Lord  Kenyon  lays  it  down  in 

T^eedon  v.  Timbrell,  5  T.  R.  357)  <>  satisfaction"  to  the  husband  "foi 

a  civil  injury  done  to  him"  by  depriving  him  of  the  comfort  and  society 

of  his  wife.     In  Winsmore  v.  Greenbank,  Willes,  577,  which  was  an 

action  for  enticing  away  and  detaining  the  plaintiff's  wife,  Willes,  C. 

Ji  referring  to  the  objections  taken  in  arrest  of  judgment,  said  :  <<The 
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second  general  objeotion  is,  that  there  ]iiC9t*l>e  damnum  cum  injuni, 
which  I  admit :"  bat  he  adds  afterwards  J<h&r^  is  a  consequence  laid, 
that  by  means  thereof  the  plaintiff  losf^thiD  'comfort  and  society  of  his 
wife,  and  the  profit  and  advantage  pf.irer'*^fortune/'  &c.  If,  in  the  case 
of  a  wife,  the  mere  loss  of  sociejtjT  bVini  injary  for  which  damages  maj 
be  assessed,  the  wife  being  stUKaKve,  a  wife  may  recover  on  the  lame 
principle  for  a  wrong  which 'tates  from  her  the  society  of  her  husband; 
and  it  makes  no  difference  that  the  same  wrong  has  caused  his  death, 
the  common  law  ohj69tio1i  on  this  ground  being  removed  by  the  Act  of 
Parliament.  Bj^ifSiC'i  of  this  statute,  the.action  is  to  be  for  the  benefit 
of  the  «(wife,  htte'band,  parent,  and  child"  of  the  deceased;  and,  by 
*1(yf>l  *?^^*  S;'<^»the  word  <  parent'  shall  include  father  and  mother,  and 

''-'  gjtanttfather  and  grandmother,  and  stepfather  and  stepmother." 
But  it  is,  comparatively,  seldom  that  these  relations,  the  remoter  ones 
at  any  rate,  suffer  pecuniary  loss  in  the  case  contemplated ;  the  infer- 
ence is  that  not  this  only,  but  family  feeling,  was  considered  in  the 
enactment.  It  may  be  argued  from  the  provision  in  sect.  2,  giving  the 
action  to  the  executor  or  administrator  of  the  deceased,  that  the  wrong 
is  considered  solely  as  affecting  the  pecuniary  estate.  That  it  affects 
the  estate  may  be  one  reason  for  this  enactment :  but  the  executor  who 
acts  on  this  ground  may  well  be  chosen  to  enforce  the  other  redress  also: 
and,  as  there  would  often  be  many  persons  entitled  to  it  under  the  Act, 
it  was  expedient  that  one  individual  should  be  selected  to  act  for  all, 
according  to  their  respective  claims.  Sect.  4,  which  requires  the  plain- 
tiff to  deliver  a  particular  <<  of  the  person  or  persons  for  whom  and  on 
whose  behalf  such  action  shall  be  brought,  and  of  the  nature  of  the 
claim  in  respect  of  which  damages  shall  be  sought  to  be  recovered," 
seems  to  contemplate  something  more  than  a  simple  estimate  of  pecu- 
niary loss.  [COLERIDQE,  J. — Supposo  ouc  man  is  killed,  leaving  a  wife, 
children,  father,  and  mother ;  a  second  is  killed  leaving  only  a  wife :  all 
other  circumstances  being  the  same,  should  larger  damages  be  recovered 
in  the  first  case  than  in  the  last  ?]  Clearly  they  should.  [Pattesok, 
J. — ^If  a  husband  sues  for  the  injury  by  loss  of  consortium,  must  he  sue 
as  administrator  to  his  wife  7]  He  would  sue  merely  in  a  nominal  capa- 
city :  the  act  in  such  a  case  allows  the  party  to  be  named  as  executor 
merely  that  there  may  be  one  dominus  litis.  [Wightman,  J. — In  the 
cases  of  seduction  and  criminal  conversation,  bad  character  is  given  ia 
*10^1  ^^^^®°^®  *^^  reduce  the  damages.     Could  the  same  be  done  here  ? 

-*  Coleridge,  J. — In  the  case  of  a  daughter,  evidence  is  given  of 
the  father's  character,  and  of  the  kind  of  house  he  kept.  Lord  Camp- 
bell, C.  J. — It  might  be,  in  a  case  like  the  present,  that  the  husband 
had  deserted  his  wife  and  children,  and  was  a  curse  to  his  family.]  In 
estimating  solatium  all  the  circumstances  must  be  considered.  The 
inquiry  may  be  difficult ;  but  that  does  not  affect  the  principle.    Eri* 
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denee  waa  given  hare  of  the  twma  on  which  the  huBband  and  wife 
lived. 

There  is,  indeed,  a  reported  ease  at  Nisi  Prias,  to  which  allusion 
seems  to  have  been  made  in  moving  for  this  rale,  where  the  present 
Lord  Chief  Baron  is  said  to  have  laid  it  down  that,  in  an  action  under 
this  statute,  the  question  was  confined  to  pecuniary  loss ;  Oillard  v. 
Lancashire  &  Yorkshire  Railway  Company,  12  Law  Times,  856.(a)  A 
widow  there  claimed  compensation  for  the  loss  of  her  husband ;  and 
the  plaintiff's  counsel  proposed  to  prove  that,  after  the  husband's  death, 
she  was  delivered  of  a  child  which,  in  conBeqi;ence  of.  the  shock  she 
bad  suffered,  was  sickly  in  constitution.  This  was  objected  to  as  intro- 
ducing a  kind  of  injury  for  which  the  widow,  who  sued  on  her  own 
account  solely,  could  not  ask  comp^isation  :  ^nd  Pollock,  C.  B.,  sai4 : 
<<  It  is  a  pure  question  of  pecuniary  compensation,  and  nothing  more, 
which  is  contemplated  by  the  Act."  <«I  think  it  is  utterly  impossible 
for  a  jury  to  estimate  any  sum  as  a  compenQation  for  the  injured  feel- 
ings of  the  survivors ;  all  that  is  left  which  is  appreciable  after  the 
death  of  the  party  killed  is  the  pecuniary  loss  sustained  by  his  family, 
and  this  Act  enables  them  to  recover  that  which  the  deceased  would 
himself  have  sued  for,  had  *the  accident  not  terminated  fatally.  r«n/>^ 
The  framers  of  the  Act  never  could  have  meant  to  give  com*  ^ 
pensation  to  the  parent  for  the  mere  deprivation  of  his  son,  or  the  widow 
for  that  of  her  husband.  If  that  were  so,  a  man  of  wealth  losing  his 
only  child,  the  heir  of  his  honours  and  fortune,  and  the  object  of  all  his 
human  hopes,  might  be  entitled  to  claim  an  almost  indefinite  sum. 
Nothing  on  earth  could  compensate  such  a  man  for  such  a  loss.  This 
shows  that  the  Act  could  never  have  been  intended  to  apply  to  any- 
thing beyond  the  mere  actual  pecuniary  compensation."  Th^  plaintiff's 
counsel  observed:  <«In  that  view,  a  widower  would  not  be  entitled  to 
eue  for  compensation  for  the  loss  of  the  society  and  comfort  of  his 
wife :"  and  the  Lord  Chief  Baron  said :  «  Clearly  not,  unless  her  death 
is  the  cause  of  a  pecuniary  loss  to  her  husband."  But  the  learned  Judge 
entertains  views  which  perhaps  may  be  deemed  peculiar  on  the  subject 
of  compensation  for  personal  suffering.  When  at  the  bar,  his  Lordshipi 
as  counsel  for  the  plaintiff  in  Carpue  v.  London  &  Brighton  Railway 
Company,  5  Q.  B.  747  (E.  C.  L.  R.  vol.  48),(i)  avowedly  withdrew 
from  consideration  as  a  subject  of  damages  the  bodily  suffering  which 
the  plaintiff  had  undergone ;  the  party  himself  concurring  in  the  adop- 
tion of  this  view.  Such,  however,  has  not  been  the  general  course  in 
actions  of  this  kind  by  parties  still  living.  Again,  in  Armsworth.v. 
South  Eastern  Railway  Company,  11  Jurist,  758,(e)  an  action  on  the 
■tmtute  by  a  widow  on  behalf  of  herself  and  her  children,  Parke,  B.> 

(a)  Ooort  of  Exchequer,  Deeember  20tb>  1848. 

(b)  Wliere,  however,  thii  eireapif  tanoe  ii  not  tUUed. 

(c)  Crojdon  Aiiisee,  1847. 

^OL.  xvm. — ^9  1 
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in  summing  up,  said:  "A  very  great  difficulty  presents  itself;  foryoa 
cannot  estimate  the  value  of  a  person's  life  to  his  relatives.  No  sum 
^-irxe-t  of  money  could  compensate  a  child  for  the  loss  of  *its  parent; 

-^  and  it  would  be  most  unjust  if  whenever  an  accident  occurs,  juries 
were  to  visit  the  unfortunate  cause  of  it  with  the  utmost  amount  which 
they  think  an  equivalent  for  the  mischief  done.    Here  you  must  estimate 
the  damage  by  the  same  principle  as  if  only  a  wound  had  been  inflicted. 
Scarcely  any  sum  could  compensate  a  labouring  man  for  the  loss  of  a 
limb,  yet  you  do  not  in  such  a  case  give  him  enough  to  maintain  him  for 
life ;  and  in  the  present  case  you  are  not  to  consider  the  value  of  his 
existence  as  if  you  were  bargaining  with  an  annuity  office ;  for  in  that 
view  you  would  have  to  calculate  all  the  accidents  which  might  hare 
occurred  to  him  in  the  course  of  it,  which  would  be  a  very  difficult  mat- 
ter.    I  therefore  advise  you  to  take  a  reasonable  view  of  the  case  and 
give  what  you  consider  a  fair  compensation."    But  difficulty  is  no  ground 
for  narrowing  the  operation  of  a  statute  framed  to  introduce  an  impor- 
tant remedy :  and  the  difficulty  is  not  greater  than  that  which  occurs  m 
other  cases,  libel  for  instance,  where  the  gist  of  the  complaint  is  an 
injury  not  affecting  mere  pecuniary  interests.     The  statute  itself  does 
not  use  any  language  confining  the  remedy  to  pecuniary  injury.    Had 
that  been  intended,  no  more  was  necessary  than  to  insert  the  ^ord 
«  pecuniary"  before  « injury"  in  sect.  2.     An  analogy  may  be  drawn 
from  the  practice  adopted  by  the  Courts  under  stat.  4  Ed.  8,  c.  T. 
Before  that  Act  (as  the  clause  recites)  executors  could  not  sue  <<  for  a 
trespass  done  to  their  testators,  as  of  the  goods  and  chattels  of  the 
same  testators  carried  away  in  their  life."   By  cap.  7  it  is  enacted  "that 
the  executors  in  such  cases  shall  have  an  action  against  the  trespassers,' 
and  recover  as  the  testators  might  have  done  if  living.     And,  as  is 
observed  in  1  Williams  on  Executors,  669  (4th  ed.),  "The  Act  4  Ed. 3, 
*inR1  *^^'°S  ^  remedial  law,  has  always  been  expounded  largely:  and 

•^  though  it  makes  use  of  the  word  trespasses  only,  has  been  ei- 
tended  to  other  cases  within  the  meaning  and  intent  of  the  statute." 
Upon  the  same  principle  stat.  9  &  10  Vict.  c.  93,  ought  rather  to  be 
extended  than  restricted  in  the  construction. 

Sumfret/j  Macaulay^  and  Boden^  contrd.. — The  learned  Judge  ought 
to  have  told  the  jury  in  express  terms  that  the  inquiry  should  be  limited 
to  pecuniary  damages.  His  charge  (if  not  otherwise  exceptionable)  bad 
the  generality  which  was  complained  of  in  Elliott  v.  South  Devon  Rail- 
way Company,  2  Exch.  725,t  (a)  where  the  issue  was,  whether  or  not 
the  railway  passed  through  a  <<  town"  within  the  meaning  of  the  Bail- 
ways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  a.  11,  and  the  Judge 
told  the  jury  that  the  word  « town"  was  to  be  understood  in  its  ordi- 
nary and  popular  sense ;  and  that  it  was  for  them  to  decide  whether 
the  plaintiff's  land  was  in  a  <<  town,"  within  the  meaning  of  the  Act ; 

(a)  S«e  RegiM  v.  Cotde,  1«  Q.  B.  411  (B.  G.  L.  B.  toL  71). 
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and  a  new  trial  was  granted.  And,  the  learned  Judge  here  having  at 
first  intimated  an  opinion  that  pecuniary  damage  only  could  be  reco- 
yered,  the  defendants'  counsel  were  led  to  omit  points  in  cross-exami- 
nation which  they  might  otherwise  have  urged.  [Lord  Campbell,  C. 
J. — Were  you  instructed  to  show  by  cross-examination  that  the  de- 
ceased and  his  wife  lived  on  very  bad  terms  ?] 

As  to  the  main  question :  This  is  an  Act  to  be  guardedly  construed, 
as  it  introduces  a  new  principle.  [Lord  Campbell,  C.  J. — So  did  stat. 
4  Ed.  3,  c.  7.]  The  only  <<  injury  resulting  from  such  death"  which 
the  Court  can  notice,  under  sect,  2,  is  pecuniary  loss.  The  attempt 
*to  carry  this  provision  further  leads  to  difficulties  which  show  ^^^  ^- 
that  it  cannot  have  been  intended.  Suppose  the  deceased  per-  ^ 
son  to  leave  a  wife  and  twelve  children :  the  pecuniary  injury  they  suffer 
by  the  loss  of  his  protection  is  apportionable :  but,  if  each  is  entitled 
to  compensation  for  mental  suffering,  every  one  is  entitled  alike  to  the 
fall  amount  which  can  be  supposed  equivalent  to  one  person's  distress 
of  mind.  Is  then  the  defendant  in  such  a  case  to  pay  full  damages 
twelve  times  over  7  The  only  safe  ground  of  estimate  is  the  loss  in 
pecuniary  estate.  And  here  the  widow  is  in  some  respects  a  gainer. 
[Coleridge,  J. — ^Your  construction  would  make  the  killing,  in  some 
instances,  no  injury  at  all.]  Another  question  is,  whether,  in  such  a 
case  as  this,  habitual  misconduct  of  the  husband  could  be  alleged  in 
redaction  of  damages.  [Lord  Campbell,  C.  J. — The  answer  may  be 
that,  if  the  wife  asks  damages  for  loss  of  society,  such  evidence  is  let 
in :  if  an  executor  is  so  indiscreet  as  to  claim  for  the  loss  of  a  father 
whose  removal  is  a  benefit  to  the  family,  he  must  take  the  consequence.] 
Ifone  of  the  suggested  difficulties  will  arise  if  the  injury  be  regarded  as 
pecuniary.  [Lord  Campbell,  C.  J. — There  may  be  a  power  to  claim 
ultra  that,  but  no  obligation  upon  the  executor  to  prefer  such  claim.  He 
is  to  do  what  is  best  for  the  estate.]  It  is  suggested  that  <<  pecuniary" 
night  easily  have  been  inserted  before  « injury"  in  sect.  2,  if  the  Legis- 
lature had  intended  such  a  restriction :  but  the  word  is  not  necessary. 
In  Halford  v.  Eymer,  10  B.  &;  C.  724  (E.  C.  L.  R.  vol.  21),  which 
turned  apon  stat.  14  G.  8,  c.  48,  s.  1,  forbidding  insurances  upon  lives 
in  which  the  assured  has  «no  interest,"  this  Court  held  it  clear 
^that  «<no  interest"  must  be  read  as  «<no  pecuniary  interest."  r^-iAo 
The  whole  context  of  the  present  Act  agrees  with  the  interpre-  '- 
tation  contended  for.  The  relatives  for  whom  compensation  is  provided 
by  sect.  2  are  those  most  likely  to  be  in  a  situation  of  pecuniary  depend- 
ence on  the  deceased.  If  distress  of  mind  on  the  loss  of  a  near  relative 
had  been  contemplated,  brothers  and  sisters  would  have  been  mentioned. 
The  particular  in  this  case  (which  the  plaintiff  is  required  to  deliver  by 
sect.  4)  gives  no  intimation  of  anything  beyond  a  pecuniary  claim. 
[Lord  Campbell,  C.  J. — "So  objection  was  made  here  on  that  ground.] 
An  analogy  can  scarcely  be  drawn  from  the  cases  in  which  a  husband 
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may  sue  at  common  law  for  loss  of  consortium  :  that  analogy  did  not 
prevail  even  under  the  common  law ;  for  a  wife  could  not  recover  com 
pensation  in  respect  of  consortium,  even  when  husband  and  wife  were 
both  living.  Our.  adv.  wli, 

Coleridge,  J.,(a)  in  the  same  vacation  (February  21st),  delivered  the 
judgment  of  the  Court. 

This  case  turns  entirely  upon  the  construction  of  the  recent  statute, 
9  &  10  Vict.  c.  98 ;  and  the  important  question  is  whether  the  jury,  in 
giving  damages  apportioned  to  the  injury  resulting  from  the  death  of 
the  deceased  to  the  parties  for  whose  benefit  the  action  is  brought,  are 
confined  to  injuries  of  which  a  pecuniary  estimate  may  be  made,  or  may 
add  a  solatium  to  those  parties  in  respect  of  the  mental  sufierings  occa- 
sioned by  such  death  ? 

The  plaintifi"s  counsel,  in  support  of  the  latter  alternative,  have 
^^^g^  mainly  relied  upon  certain  decisions  *of  the  Court  of  Session  in 
-*  Scotland,  which  they  have  very  properly  brought  under  onr 
notice.  If  those  decisions  had  been  pronounced  upon  a  law  common  to 
both  parts  of  the  United  Kingdom,  we  should  have  been  equally  ready 
to  be  bound  by  them  as  if  they  had  been  pronounced  by  the  Courts  in 
Westminster  Hall ;  but  it  is  expressly  enacted  that  stat.  9  &  10  Vict, 
c.  93,  shall  not  apply  to  Scotland ;  and  the  Scottish  law  of  assythment 
is  wholly  alien  to  the  common  law  of  England.  In  this,  as  in  other 
instances,  an  improvement  in  our  law  may  have  been  suggested  by  the 
existing  code  in  Scotland;  but  may  have  been  adopted  with  modifica- 
tions. It  is  quite  clear  that  the  law  of  assythment  has  not  been  intro- 
duced into  England  in  its  full  latitude ;  or  compensation  for  the  loss  of 
a  parent  by  a  wilful  act,  neglect,  or  default,  would  be  due  to  illegitimate 
as  well  as  legitimate  children ;  and  the  amount  of  compensation  wonld 
depend  upon  the  extent  of  the  culpa  proved  against  the  parties  from  whom 
the  compensation  is  claimed.  It  may  be,  though  we  need  not  affirm  it, 
that  those  decisions  are  in  strict  conformity  to  the  law  of  Scotland,  and 
would  all  have  been  affirmed  on  appeal  to  the  House  of  Lords ;  but 
they  can  be  of  very  little  assistance  to  us  in  construing  this  Act  of 
Parliament.  When  we  are  performing  this  duty,  our  only  safe  course 
is  to  look  at  the  language  which  the  Legislature  has  employed. 

The  title  of  this  Act  may  be  some  guide  to  its  meaning :  and  it  is 
((An  Act  for  compensating  the  families  of  persons  killed;"  not  for 
solacing  their  wounded  feelings.  Beliance  was  placed  upon  the  first 
section,  which  states  in  what  cases  the  newly  given  action  may  be 
^_^^  maintained  although  death  has  ensued;  *the  argument  being 
-*  that  the  party  injured,  if  he  had  recovered,  would  hare  been 
entitled  to  a  solatium,  and  therefore  so  shall  his  representatires  on  his 
death.  But  it  will  be  evident  that  this  Act  does  not  ttansfer  this  right 
of  action  to  his  representative,  but  gives  to  the  representative  'a  totaOy 

(a)  Coleridge  and  (^mpton,  Ji.,  wer4  the  onlj  Jndgei  in  Coart 
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new  right  of  action,  on  different  principles.  Sect.  2  enacts  that  (^  ip 
every  such  action  the  jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death  to  the  parties  re- 
Bpectirely  for  whom  and  for  whose  benefit  such  action  shall  be  brought." 
The  measure  of  damage  is  not  the  loss  or  suffering  of  the  deceased,  but 
the  injury  resulting  from  his  death  to  his  family.  This  language  seems 
more  appropriate  to  a  loss  of  which  some  estimate  may  be  made  than 
to  an  indefinite  sum,  independent  of  all  pecuniary  estimate,  to  soothe 
the  feelings ;  and  the  division  of  the  amount  strongly  leads  to  the  same 
conclusion :  <«  And  the  amount  so  recovered"  <<  shall  be  divided  amongst 
the  before-mentioned  parties  in  such  shares  as  the  jury  by  their  verdict 
shall  find  and  direct."  By  what  rules  ought  the  jury  to  be  guided  in 
this  apportionment?  Are  they  to  inquire  into  the  degree  of  omental 
anguish  which  each  member  of  the  family  has  suffered  from  the  bereave- 
ment ?  Then  not  only  the  child  without  filial  piety,  but  a  lunatic  child 
and  a  child  of  very  tender  years,  and  a  posthumous  child  on  the  death 
of  the  father,  may  have  something  for  pecuniary  loss,  but  cannot  come 
in  pari  passu  with  the  other  children,  and  must  be  cut  off  from  the 
solatium.  It  seems  to  us  that,  if  the  Legislature  had  intended  to  go 
the  extreme  length  of  giving,  not  only  compensation  for  pecuniary  loss, 
but  a  solatium  to  all  the  relations  enumerated  in  sect.  5,  a  father  and 
mother,  a  grandfather  and  ^grandmother,  a  stepfather  and  step-  r^^^^ 
mother,  a  son  and  daughter,  a  grandson  and  granddaughter,  a  ^ 
stepson  and  stepdaughter,  language  more  clear  and  appropriate  for  this 
purpose  would  have  been  employed. 

An  argument  has  been  drawn  from  sect.  4,  which  requires  the  plain- 
tiff to  deliver  the  particulars  of  the  nature  of  the  claim  in  respect  to 
which  damage  shall  be  sought  to  be  recovered ;  as  if  it  were  so  much 
for  pecuniary  damage  and  so  much  for  solatium.  But  these  words  will 
be  abundantly  satisfied  by  a  statement  of  the  manner  in  which  the 
pecuniary  loss  to  the  different  persons  for  whom  the  action  is  brought  is 
alleged  to  have  arisen. 

We  conceive  that  the  Legislature  would  not  have  thrown  upon  the 
jacy  such  great  difficulty  in  calculating  and  apportioning  the  solatium 
to  the  different  members  of  the  family  without  some  rules  for  their 
guidance.  When  an  action  is  brought  by  an  individual  for  a  personal 
wrong,  the  jury,  in  assessing  the  damages,  can  with  little  difficulty 
award  him  a  solatium  for  his  mental  sufferings  alone,  with  an  indemnity 
for  his  pecuniary  loss.  There  may  be  a  calculation  of  the  pecuniary 
loss  sustained  by  the  different  members  of  the  family  Ifom  the  death  of 
one  of  them :  but,  if  the  jury  were  to  proceed  to  estimate  the  respective 
degrees  of  mental  anguish  of  a  wilow  and  twelve  children  from  the 
death  '^f  the  father  of  the  family,  a  serious  danger  might  arise  of  damages 
being  given  to  the  ruin  of  defendants.  We  must  recollect  that  the 
Act  we  are  construing  applies  not  only  to  great  Railway  Companies 
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but  to  little  tradesmen  who  send  out  a  cart^  and  horse  in  the  care  of  at 
apprentice. 

For  these  reasons  we  are  of  opinion  that  the  learned  Judge  at  the 
^^^^^  trial  ought  more  explicitly  to  have  told  the  ^jury  that,  in  assess- 
''-'  ing  the  damages,  they  could  not  take  into  their  consideration  the 
mental  sufferings  of  the  plaintiff  for  the  loss  of  her  husband :  And  that, 
as  the  damages  certainly  exceeded  any  loss  sustained  by  her  admitting 
of  a  pecuniary  estimate,  they  must  be  considered  excessive. 

The  rule  for  a  new  trial  must  therefore  be  absolute.  It  is  a  new 
trial  on  the  ground  of  misdirection.  Bule  absolute. 


RENSHAW  V.  BEAN. 

Plaintiff,  being  revenioner  of  a  hoaie  whioh  adjoined  premis«i  in  the  ocenpation  of  defendant 
and  had  ancient  windowi,  rebaiU  the  hoase,  added  an  npper  stoiy,  opened  windowt  in  that 
■tory,  and  enlarged  the  ancient  windowa  and  otherwiae  altered  their  poaition :  each  rebuilding 
and  alterations  being  within  twenty  years  of  the  commencement  of  the  action.  Defendant 
subseqaently  rebailt  hia  premises,  and  thereby  darkened  the  windows  in  both  the  npper  and 
the  lower  atoriea  of  plaintiff's  hooae. 

Held,  in  an  action  by  plaintiff,  aa  rereraioner,  for  thia  obatmctlon,  that,  the  plaintiff  haring,  by 
hia  alterationa,  exceeded  the  limita  of  hia  right,  and  it  being,  through  the  nature  of  aaeh 
alterationa,  impoaalble  for  the  defendant,  in  the  lawful  exeretae  of  hia  own  righta,  to  obatraci 
auch  ezeeaa  without  at  the  aame  time  obatmcting  the  plaintiff 'a  former  right,  the  plaintiff  mast 
be  considered  aa  loaing  hia  former  right,  at  aU  erenta  until  he  reatored  hia  honae  to  ita  original 
condition. 

SembUf  that  auch  alteration  did  not  destroy  the  right  altogether. 

Held,  further,  that  a  defence  founded  upon  the  fact  of  auch  alteration  by  the  plaintiff,  and  the 
impoaaibility  of  a  partial  obatniction,  waa  properly  raiaed  under  a  trarerae  of  plaintiff's  right  ts 
the  windowa. 

Case.  The  action  was  commenced  on  18th  November,  1850.  The 
declaration  stated :  That,  before  and  at  the  time  of  the  committing,  fcc, 
a  certain  dwelling-house,  surgery,  and  premises,  with  the  appurtenances, 
situate  in  the  town  of  Nottingham,  &c.,  were  in  the  possession  of  one 
Booth  Eddison  as  tenant  thereof  to  plaintiff;  and  a  certain  building, 
warehouse,  counting-house  and  premises,  with  the  appurtenances,  situate 
in  the  town,  &c.,  and  near  to  and  adjoining  the  first-mentioned  dwelling- 
house  and  premises,  and  partly  over  and  above  the  said  surgery,  were 
♦11  ^1  ^^  ^^^  ^occupation  of  one  George  Shelton,  Jun.,  as  tenant  thereof 
^  to  plaintiff,  the  reversion  of  and  in  the  said  several  prembea  then 
and  still  belonging  to  plaintiff;  and  in  which  several  and  respective  pre- 
mises, before  and  at  the  times  of  the  committing,  &c.,  there  were  and 
still  of  right  ought  to  be  divers,  to  wit,  ten,  windows,  through  which  the 
light  and  air  during  all  the  time  aforesaid  ought  to  have  entered,  and 
until  the  time  of  the  committing,  &c.,  did  enter,  and  still  of  right  ought 
to  enter,  into  the  several  premises  hereinbefore  respectively  mentioned 
and  in  the  occupation  of  plaintiff's  said  tenants  respectively,  for  the 
convenient  and  wholesome  air  and  occupation  and  enjoyment  thereof: 
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I 

Yet  defendant,  well  knowing  the  premises,  bat  intending  to  injure  plain* 
tiif  in  his  reversionary  estate,  &c.,  whilst  the  said  several  premises  were 
80  occupied  by  the  respective  tenants  thereof,  and  plaintiff  was  so  in- 
terested therein  as  aforesaid,  to  wit,  on,  &c.,  and  on  divers  other  days, 
&c.,  wrongfully  and  injuriously  rebuilt  and  raised  and  added  to  a  cer- 
tain messuage,  building,  and  premises  of  defendant  near  to  the  said 
windows  respectively,  and  made  the  same  of  a  much  greater  height  and 
dimensions  than  the  same  had  previously  been,  and  wrongfully  and 
injuriously  kept  and  continued  the  said  last-mentioned  messuage,  build- 
ing, and  premises  so  wrongfully  added  to  and  raised  as  aforesaid  for  a 
long  time;  to  wit,  &c. ;  by  means  of  which  said  several  premises  the 
light  and  air  during  all  the  times  aforesaid  were  and  still  are  prevented 
from  entering  into  and  through  the  said  windows  or  any  of  them  into 
the  said  respective  premises  so  in  the  possession  of  plaintiff's  said 
tenants  respectively,  in  which  plaintiff  was  so  interested  as  aforesaid ; 
and  the  same  ^premises  have  been  and  are  thereby  rendered  r^-i-flj 
dark,  close,  uncomfortable,  and  unwholesome,  and  much  less  fit  *- 
and  commodious  for  habitation,  &c. ;  and  the  same  have  been  and 
are  greatly  deteriorated  in  value ;  and  plaintiff  hath  been  and  is  greatly 
injured  in  his  reversionary  estate  and  interest,  &c. :  to  the  damage,  &c. 

Pleas.     1.  Not  Guilty. 

2.  That  there  were  not  of  right,  at  or  during  any  or  either  of  the 
said  times  of  the  committing,  &c.,  any  or  either  of  the  said  windows 
through  which  the  light  or  air  ought  to  have  entered,  or  still  of  right 
ought  to  enter,  in  manner  and  form  or  for  the  purpose  in  the  declaration 
alleged.     Conclusion  to  the  country. 

Issue  was  joined  on  each  plea. 

On  the  trial,  before  Coleridge,  J.,  at  the  Nottingham  Spring  Assizes, 
1851,  a  verdict  was  found  for  the  plaintiff  with  1«.  damages,  subject  to 
the  opinion  of  this  Court  upon  the  following  case. 

The  premises  in  the  occupation  of  the  plaintiff's  tenants,  mentioned 
in  the  declaration,  adjoin  to  each  other ;  and  the  windows  in  question 
open  into  a  court  or  passage(a)  leading  out  of  the  High  Pavement  in  the 
town  and  county  of  Nottingham.  The  defendant  was  the  owner  of  pre- 
mises very  near,  and  in  parts  adjoining,  the  plaintiff's  premises,  and 
situate  on  the  opposite  side  of  the  said  court  or  passage.  The  defend- 
ant rebuilt,  enlarged,  and  raised  his  premises  shortly  before  the  action 
was  brought,  and  thereby  darkened  and  obstructed  the  windows  on  the 
ground  floor,  first  floor,  and  second  floor  of  the  premises  in  the  occupa- 
tion of  *the  plaintiff's  tenants:  and  the  only  question  in  dispute  r^-f^e 
is  as  to  the  right  to  the  windows  in  question.  '- 

The  premises  in  the  occupation  of  the  plaintiff's  tenants  had  been 
rebuilt  about  eighteen  or  nineteen  years  before  the  rebuilding  of  the 
defendant's  premises ;  and  none  of  the  identical  windows  in  respect  of 

(a)  See  the  jadgmenl  of  Uie  Court,  p.  ISO,  post 
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which  the  action  was  brought  had  existed  for  twenty  years  before  tbe 
obstruction  complained  of.  In  the  premises  which  previously  occupied 
the  site  of  the  plaintiff's  present  premises  there  was  the  same  number 
of  stories  as  in  the  present  premises ;  and  there  were  windows  on  the 
ground  floor,  first  floor,  and  second  floor,  which  had  existed  for  a  period 
considerably  exceeding  twenty  years ;  but  in  rebuilding  the  plaintiff's 
premises  some  of  the  windows  were  enlarged,  and  the  situations  of 
others  were  changed ;  and  no  one  of  the  present  windows  was  in  all 
respects  identical  in  point  of  size  and  situation  with  any  one  of  the 
previously  existing  old  windows. 

The  defendant  contended  that  by  these  alterations,  the  nature  of 
which  is  hereafter  specified,  the  ancient  rights  had  been  lost,  and  that  \ 
no  new  rights  had  been  acquired,  in  consequence  of  the  period  of  enjoy- 
ment of  the  present  windows  falling  short  of  twenty  years ;  and  that 
therefore  he  was  entitled  to  a  verdict  upon  the  second  plea,  which  denied 
the  rights  alleged  in  the  declaration :  and  this  is  the  point  for  the  con- 
sideration of  the  Court. 

The  case  then  referred  to  a  plan  which,  it  was  agreed,  might  be 
referred  to  by  the  Court,  and  on  which  were  shown  the  premises  in  the 
occupation  of  plaintiff's  tenants,  and  the  windows  now  in  question,  all 
of  which  looked  into  the  before-mentioned  court,  some  to  the  North, 
*11fi1  ^^^^  ^^  ^^®  East,  and  two  to  the  South.  They  *were  numbered 
^  on  the  plan,  1  to  12.  Windows  1  to  7  were  in  premises  occupied 
by  Mr.  Booth  Eddison ;  8  to  12  lighted  a  warehouse,  counting-house, 
and  premises  in  the  occupation  of  Mr.  George  Shelton.  The  case  stated 
that  all  were  in  a  greater  or  less  degree  darkened  and  obstructed  by  the 
rebuilding  and  alteration  of  the  defendant's  premises.  It  then  proceeded 
as  follows. 

When  the  premises  occupied  by  Mr.  Booth  Eddison  were  rebuilt,  the 
pew  building  was  made  nine  or  ten  feet  higher  than  the  old  one,  and 
the  height  of  the  rooms  of  all  the  floors  was  raised;  and,  as  a  conse- 
quence of  this  alteration,  the  windows  in  all  the  floors  were  all  made 
and  placed  somewhat  higher  than  they  were  in  the  old  premises,  and 
other  changes  were  made  as  hereinafter  particularly  mentioned.  On 
the  ground  floor,  the  window  No.  1  was  in  exactly  the  same  situation  as 
an  old  window  previously  existing  there,  except  that  the  new  window 
was  made  about  four  inches  narrower  and  about  one  foot  higher  than 
the  old  one.  \«  ith  respect  to  the  window  No.  2,  the  wall  in  which  it 
was  made  stood  in  the  same  situation  as  the  present  wall,  but  there 
were  two  windows  previously  lighting  the  room  now  lighted  by  No.  2. 
These  old  windows  were  narrower  windows  than  the  present  window, 
and  were  separated  from  each  other  by  about  eighteen  inches  of  wall. 
The  present  window  occupies  the  situation  of  this  intervening  piece  of 
wall,  and  a  part  of  the  situation  of  each  of  the  old  windows ;  but  the 
outer  sides  of  the  old  windows  extended  farther  towards  the  North  and 
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Soath  respectively  than  the  present  window.  The  sill  of  the  present 
window  is  at  the  same  elevation  from  the  ground  as  the  sills  of  the  for- 
mer windows ;  bat  the  top  of  the  present  window  is  about  a  foot  higher 
than  the  top  *of  the  old  windows.  The  room  which  is  lighted  r^^^.^ 
bj  No.  2  is  now  a  breakfast  parlour  and  library.  In  the  old  ^ 
building  it  was  used  as  a  counting-house.  With  respect  to  the  window 
No.  3,  the  wall  in  which  it  is  placed  stands  in  the  same  situation  as  the 
old  wall;  and  the  present  window,  to  the  extent  of  about  one- third  of 
its  dimensions,  occupies  the  same  situation  as  part  of  an  ancient  window 
in  the  previous  building :  the  sill  is  at  the  same  elevation ;  but  the  top 
of  the  present  window  has  been  raised  so  as  to  be  about  a  foot  higher 
than  the  top  of  the  old  window  in  that  situation :  the  space  occupied  by 
the  remaining  two-thirds  of  the  present  window  was  occupied  by  part 
of  ft  brick  wall  in  the  old  building.  The  room  now  lighted  by  this  win- 
dow is  used  as  a  surgery.  In  the  old  premises  there  were  two  rooms  in 
the  same  situation,  a  packing  room  and  a  pantry,  each  lighted  by  a 
separate  window ;  and  at  the  time  of  the  alteration  one  of  these  old 
windows  was  stopped  up.  With  respect  to  the  windows  Nos.  4,  5,  6, 
and  7,  they  occupy  nearly  the  same  positions  as  four  ancient  windows 
previously  existing  in  the  former  premises ;  but,  in  consequence  of  the 
raising  of  the  floors  of  the  present  building,  the  sills  and  tops  of  the 
present  first  floor  windows  are  higher  than  those  of  the  previous  win- 
dows :  but  the  greater  portion  of  each  of  the  present  windows  is  in  the 
same  situation  as  the  corresponding  old  window ;  and  the  use  made  of 
the  rooms  and  places  lighted  by  these  windows  is  substantially  the  same 
in  the  new  as  it  was  in  the  old  premises. 

With  respect  to  the  windows  to  the  plaintiff's  warehouse  and  premises 
in  the  occupation  of  Mr.  George  Shelton,  the  windows  numbered  8,  9, 
and  10  occupy  nearly  the  same  situations  as  three  ancient  windows 
^previously  existing  in  the  former  premises,  except  that,  in  con-  r«i^o 
sequence  of  the  floors  having  been  raised  in  height,  the  sills  and  ^ 
tops  of  the  present  windows  are  higher  than  the  sills  and  tops  of  the 
old  windows;  but  the  greater  portion  of  each  of  the  present  windows 
is  in  the  same  situation  as  the  corresponding  old  window  on  the  second 
floor;  and  the  rooms  lighted  by  the  present  and  former  windows  Were 
used  for  the  same  purposes.  With  respect  to  the  remaining  windows 
Nos.  11  and  12,  which  look  down  the  yard  towards  the  South,  the  wall 
and  building  in  which  these  two  windows  are  placed  was,  at  the  time  of 
the  rebuilding  of  the  premises,  raised  and  brought  forward  towards  the 
South  about  eight  feet  beyond  the  situation  of  the  old  wall.  The  win- 
dows 11  and  12  were  placed  in  the  new  wall  so  brought  forward  as  afore- 
said in  pretty  nearly  the  same  situation,  with  respect  to  elevation,  as 
two  old  windows  in  the  same  situation  which  previously  lighted  the 
staircase  of  the  old  building ;  but,  in  consequence  of  the  wall  and  build-^ 
ing  in  which  the  staircase  stands  having  been  so  brought  forward,  no 
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part  of  the  present  windows  occupies  any  part  of  the  situation  of  the 
old  staircase  windows.  And,  in  consequence  of  this  part  of  the  build- 
ing having  been  brought  forward,  the  windows  of  the  warehouse  and 
counting-house,  Nos.  8,  9,  and  10,  and  also  the  windows  of  Mr.  Eddi- 
son's  surgery  and  bedroom  over  it,  Nos.  3  and  7,  were  deprived  of  some 
of  the  light  which  had  previously  beeo  enjoyed  by  the  wmdows  that 
formerly  stood  in  similar  situations  in  the  old  premises. 

The  rebuilding  of  the  plaintiff's  premises  was  completed  in  or  shortly 
after  the  month  of  October,  1831 :  and  the  several  lights  had  been 
^^^q.  enjoyed  in  their  altered  ^state  without  interruption  until  about 
-^  the  months  of  August  and  September,  1850,  when  the  defend- 
ant's obstructions  took  place. 

The  question  for  the  consideration  of  the  Court  is.  Whether  the  plain- 
tiff is  entitled  to  recover  damages  in  the  present  action  in  respect  of  the 
obstruction  of  all,  or  any,  and  which,  of  the  windows  in  question ;  and 
the  verdict  is  to  be  entered  accordingly.  The  Court  to  have  the  power 
of  determining  any  question  of  fact  arising  from  the  case,  and  which 
(but  for  this  power)  they  might  consider  proper  to  be  submitted  to  a 
jury.     The  pleadings  to  be  referred  to  as  part  of  the  case. 

The  special  case  was  argued  in  last  Hilary  term.(a) 

Q-,  JIayeSj  for  the  plaintiff. — As  to  the  windows  11  and  12,  which  have 
been  advanced  in  the  form  of  a  bow,  no  part  of  them  coinciding  with 
the  former  site,  it  must  be  admitted  that  Blanchard  v.  Bridges,  4  A.  & 
E.  176  (E.  C.  L.  B.  vol.  81),  is  a  decisive  authority  for  the  defendant. 
With  respect  to  the  other  windows,  which  have  been  altered  chiefly  bj 
elevating  the  upper  part,  in  consequence  of  the  raising  of  the  plain- 
tiff's house,  but  which,  to  a  great  extent,  merely  occupy  the  former  site, 
the  easement  is  modified,  not  extinguished.  The  principle,  to  be  dedu- 
ced from  Luttrel's  case,  4  Rep.  86  a,  is,  that  an  easement  is  not  destroyed 
by  alterations  in  the  mode  of  enjoyment,  which  leave  the  substance  of 
the  thing  enjoyed  the  same,  and  do  not  impose  a  greater  burden  upon 
those  against  whom  the  easement  is  claimed.  And  therefore,  in  the  case 
*1001  ^^  enlarged  windows,  the  old  apertures  remaining,  the  ^former 
-^  privilege  continues  as  to  them,  though  not  as  to  new  additions. 
In  a  case  of  Dougal  v.  Wilson,  2  Wms.  Saund.  175  a,  6th  ed.,  cited  by 
Mr.  Serjt.  Williams  in  note  (2),  to  Yard  v.  Ford,  2  Wms.  Saund.  172, 
Wilmot,  C.  J.,  said :  <(  If  my  possession  of  the  house  cannot  be  disturbed, 
shall  I  be  disturbed  in  my  lights  ?  It  would  be  absurd.  But  the  action 
can  only  be  maintained  for  damages  so  far  as  the  lights  originally  extend- 
ed, and  not  for  an  increase  of  light  by  enlarging  the  windows  recently." 
In  Cotterell  v.  'GriflSths,  4  Esp.  N.  P.  C.  69,  which  was  an  action  for 
obstructing  window  lights  by  erection  of  a  paling,  « the  windows  had 
never  been  completely  open,  but  had  had  blinds  fastened  to  the  window 

(a)  January  27th,  beforo  Lord  CampbeU,  0.  J.,  Patteton  and  Wightman,  Js. ;  and  2SUi,  bcfor* 
Lord  Campbell,  C.  J.,  Pattoson,  Coleridge,  and  Wigbiman,  Ji. 
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frames^  which  prevented  the  plaintiff  from  seeing  into  the  defendant's 
garden,  the  blinds  sloping  upwards,  and  only  serving  for  the  admission 
of  light :"  and  the  defence  was,  <<  that  the  plaintiff  had  thrown  down 
those  blinds,  and  thereby  opened  a  full  and  uninterrupted  view  over  the 
defendant's  premises  and  thereby  deprived  him  of  the  privacy  and  retire- 
ment of  his  garden."  It  was  admitted  that  the  paling  made  the  plain- 
tiff's rooms  darker  than  they  were  before  the  blinds  were  removed ;  and 
Lord  Kenyon  thereupon  held  that  the  plaintiff  was  entitled  to  recover. 
That  is  a  stronger  case  than  the  present.  In  Martin  v.  Ooble,  1  Gamp. 
320,  a  malt-house  had  been  converted  into  a  parish  workhouse ;  and, 
in  an  action  for  obstructing  the  lights,  it  was  held  that,  notwithstanding 
this  alteration,  the  premises  were  still  entitled  to  as  much  light  as  was 
formerly  enjoyed  for  the  purposes  of  the  malt-house.  In  Chandler  v. 
Thompson,  8  Camp.  80,  a  small  window  in  the  plaintiff's  house,  over- 
looking  the  defendant's  premises,  was  enlarged  *in  height  and  r«ini 
vidth :  the  defendant  erected  a  building  which  covered  part  of  *- 
the  old  aperture  but  allowed  more  light  to  enter  than  had  been  enjoyed 
in  the  former  state  of  the  window.  But  Le  Blanc,  J.,  <<  was  of  opinion 
that  the  whole  of  the  space  occupied  by  the  old  window  was  privileged  ; 
and  that  it  was  actionable  to  prevent  the  light  and  air  from  passing 
through  this,  as  it  had  formerly  done.  That  part  of  the  new  window 
irhich  constituted  the  enlargement  might  be  lawfully  obstructed :  but 
the  plaintiff  was  entitled  to  the  free  admission  of  light  and  air  through 
the  remainder  of  the  window,  without  reference  to  what  he  might  derive 
from  other  sources."  The  first  case  in  which  it  has  been  laid  down 
*«  that  a  party  may  so  alter  the  mode  in  which  he  has  been  permitted 
to  enjoy  this  kind  of  easement,  as  to  lose  the  right  altogether,"  is  Oar- 
ritt  V.  Sharp,  3  A.  &  E.  825  (E.  G.  L.  R.  vol.  80) ;  and  there  the  cir- 
cumstances were  peculiar.  The  light  had  formerly  been  admitted  through 
crevices  in  a  barn,  which  the  plaintiff  had,  by  cutting,  formed  into  win- 
dows. It  was  very  doubtful  whether  the  crevices  had  not  been  acci- 
dental, and,  consequently,  whether  the  enjoyment  of  light  through  them 
¥as  any  evidence  that  an  easement  had  ever  been  granted  to  the  plain- 
tiff. In  Thomas  v.  Thomas,  2  Cro.  M.  &  R.  84,t  S.  C.  5  Tyr.  804,  the 
plaintiff  alleged  a  right  to  have  the  rain  flow  by  a  certain  channel  from 
the  roof  of  his  house  to  the  premises  of  the  defendants,  which  ease- 
ment they  had  obstructed  by  building  a  wall  on  their  ground :  the 
defendants  answered  that  the  plaintiff  had  lately  raised  the  wall  from 
Khich  the  rain  so  descended,  by  an  additional  three  feet :  and  it  was 
argued  that  <«  the  exercise  of  an  easement  is  an  infringement  upon  the 
*right  of  another,  and  must  be  strictly  pursued  :"  and  that,  here,  r^-ioo 
«'  the  alteration  in  the  enjoyment  of  the  right  destroyed  it,  and  ^ 
the  defendants  were  justified  in  building  up  their  wall,  as  they  would 
have  been  in  case  no  easement  whatever  had  existed."  But  the  Court 
of  Exchequer  held  that  the  plaintiff  was  entitled  to  recover.     Alder- 
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son  B.  said :  «<  How  does  the  plaintiff,  by  claiming  more  than  he  law- 
fully may,  destroy  his  title  to  that  which  he  lawfully  may  claim  ?  It 
has  been  held  in  the  case  of  lights,  that  where  a  party  enlarges  an 
ancient  window,  the  owner  of  the  adjoining  land  cannot  obstruct  any 
part  of  the  light  which  ought  to  pass  through  the  space  occupied  by  the 
ancient  window.  If  the  act  of  the  defendants  is  injurious  to  the  plain- 
tiff's  original  right,  it  is  not  the  less  so,  because  it  is  injurious  also  to  a 
further  right  which  the  plaintiff  claims."  Subsequently  to  this  case 
Blanchard  v.  Bridges,  4  A.  &  E.  176  (E.  G.  L.  R.  vol.  31),  was  decided, 
in  which  the  Court  of  Queen's  Bench,  recognising  the  authority  of 
Chandler  v,  Thompson,  8  Camp.  80,  admitted  that,  where  a  window  was 
merely  enlarged,  the  original  aperture  remaining,  «<  that  aperture  remain- 
ed privileged  as  before  the  enlargement."  The  argument,  if  it  conid 
prevail,  that  the  easement  of  window  light  ceases,  on  any  change,  how- 
ever trivial,  in  the  dimensions  of  the  window,  would  be  of  very  serious 
consequence,  especially  in  ancient  towns. 

Mellarj  contrd.. — By  the  general  rules  of  common  law,  any  man  may 
I>uild  to  the  extremity  of  bis  own  land :  if  that  right  is  ever  restrained 
it  is  by  an  enjoyment  which  he  has  permitted  another  person  to  have 
♦12^1  ^^^^°S  *^wenty  years,  incompatible  with  that  exercise  of  right. 
-'  But  the  question  then  is,  in  what  enjoyment  has  he  acquiesced? 
To  what  precise  extent  has  he  given  up  his  rights,  and  made  his  own 
tenement  a  servient  one  ?  The  enlargement  of  windows  may  affect  the 
neighbouring  landowner  very  materially,  both  as  abridging  his  right  to 
elevate  his  own  buildings,  and  as  lessening  the  privacy  of  his  tenement, 
a  privilege  on  which  the  law  puts  a  value  as  well  as  upon  the  access  of 
light  and  air ;  Cherrington  v.  Abney,  2  Yern.  646,  and  Garritt  v.  Sharp, 
8  A.  &  E.  825,  828  (E.  C.  L.  R.  vol.  80),  where  Lord  Denman,  C.  J., 
observed,  as  to  the  conversion  of  crevices  into  windows :  "  They  might 
overlook  the  neighbouring  premises."  If  the  new  work  is  an  encroach- 
inent,  the  party  invaded  in  his  rights  may  obstruct  the  encroachment ; 
and,  if  it  has  been  so  made  that  the  obstruction  cannot  operate  upon 
what  is  unprivileged  without  also  affecting  what  is  privileged,  that  con- 
sequence must  be  submitted  to :  all  may  be  obstructed.  And,  as  was 
observed  in  the  judgment  of  this  Court  in  Blanchard  v.  Bridges,  4  A. 
&  E.  191  (E.  C.  L.  R.  vol.  81),  if  there  be  an  encroachment,  the  degree 
of  it  cannot  safely  be  left  to  the  consideration  of  a  jury.  [Lord  Camp- 
bell, C.  J. — You  would  say  that  an  inch  ought  to  have  the  same  con- 
sequence as  several  feet.]  An  inch  might  be  a  matter  too  small  to  be 
estimated  by  the  law :  but  the  question  is,  whether  it  can  be  perceived 
that  the  alteration  imposes  some  new  burden  upon  the  neighbouring 
tenement :  if  it  does,  the  obstruction  may  be  total.  [Lord  Campbell, 
0.  J. — Where  a  window  is  heightened,  it  might  be  difficult  to  obstruct 
the  upper  part  without  darkening  the  lower.]   In  a  case  which  was  tried 
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»t  Lincoln,  something  of  the  *kind  was  attempted,  by  an  iron  r^c^oj 
plate  at  the  end  of  a  rod.    Bat  the  true  eonsequenoe  of  the  ^ 
encroachment  is,  that  the  party  making  it  incnrs  the  penalty  of  losing 
his  right.     It  is  not  practicable,  in  a  case  like  the  present,  to  obstroct 
merely  what  is  in  excess ;  and,  if  it  remains  unobstructed  for  twenty 
years,  an  adverse  right  is  gained.     Nothing,  therefore,  has  been  done 
here  which  was  not  necessary  for  the  purpose  of  preventing  a  wrong. 
This  view  of  the  subject  agrees  with  the  doctrine  stated  in  Oale  on 
Easements,  191  et  seq.,  2d  ed.    [Lord  Campbell,  G.  J. — A  very  excel- 
lent book.]    It  is  said  in  Luttrel's  Case,  4  Rep.  86  b:  (<If  there  be 
lord  and  tenant,  and  the  tenant  holds  to  cover  and  repair  the  lord's  hall, 
as  in  10  E.  8, 23,  in  this  case  if  the  hall  falls,  yet  if  the  lord  builds  the 
hall  in  the  same  place  where  it  waa^before,  and  of  such  bigness  as  it 
was  before,  the  tenant  is  bound  to  cover  it ;  but  if  it  is  of  greater 
length  or  breadth  so  as  prejudice  may  come  to  the  tenant,  or  if  it  is 
bnilt  in  another  place,  or  if  that  which  was  the  hall  is  converted  to  a 
cowhouse,  stable,  kitchen,  or  the'  like,  he  is  not  bound  to  'cover  it,  for 
the  lord  by  his  act  cannot  alter  the  nature  of  the  tenure,  nor  of  the 
service  which  the  tenant  ought  to  do."    The  same  principle  applies 
here,  though  the  excess  is  not  capable  of  being  so  exactly  measured.    In 
Perkins's  Profitable  Book,  128,  15th  ed.,  sect.  671,  it  is  said:  «If 
a  man  be  seised  of  the  manor  of  Dale  in  fee,   and  another  man 
holds  of  him  as  of  his  manor  of  Dale,  to  cover  the  hall,  or  other 
house  of  the  manor;  if  the  house  fall  and  be  not  re-edified  by  the 
space  of  seven  years,  or  for  a  greater  or  less  time,  now  for  this  time 
the  tenant  who  held  by  such  service  is  discharged  thereof:  but  when 
*8ach  house  is  re-edified,  the  tenant  is  bound  to  do  the  service,  r«ioe 
except  it  be  rebuilt  longer  or  larger,  so  as  it  shall  be  more  *- 
chargeable  to  the  tenant  to  cover  the  house,  than  it  was  at  the  time  the 
tenure  was  created :   and  if  the  house  be  in  such  manner  re-edified, 
qucerej  if  the  tenant  shall  be  bound  to  cover  so  much  thereof  as  shall 
amount  to  the  length  and  breadth  of  which  it  was  when  the  tenure  was 
created,"  &c.    And  in  a  note  by  the  editor  it  is  added :  <«From  what  is 
laid  down  in  Luttrel's  Case,  4  Bep.  86  a,  Bruerton's  Case,  6  Rep.  1  a, 
and  Talbot's  Case,  8  Rep.  104  b,  it  follows  that  this  service,  being 
entire  and  for  the  private  benefit  of  the  lord,  shall  not  be  apportioned 
by  his  act ;  and  therefore  that  the  tenant  is  not  bound  to  perform  it 
in  part."    The  lord,  by  trying  to  increase  the  service,  incurs  the  penalty 
of  losing  it.     This  subject  is  also  discussed  in  Gale  on  Easements,  878, 
4,  5,  where  the  author  says :  « It  is  admitted  by  the  Court  of  King's 
Bench,  in  the  case  of  Garritt  v.  Sharp,  8  A.  &  E.  825  (E.  C.  L.  R. 
vol.  80),  that  <  the  mode  of  enjoying  an  easement  might  be  so  changed 
as  to  defeat  the  right  altogether ;'  and  it  would  seem,  on  principle,  that 
this  consequence  should  ensue,  at  all  events  to  the  above  extent,  wher- 
ever a  material  injury  is  caused  to  the  owner  of  the  servient  tenement 
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by  the  alteration,  and  the  original  and  usurped  enjoyments  are  so  mixed 
together  as  to  be  incapable  of  being  separately  opposed.  If  such  in- 
creased enjoyment  would  clearly  narrow  the  servient  owner's  original 
right  of  building  or  otherwise  acting  on  his  own  property,  his  tenure  is 
damnified ;  for  though,  in  strictness  of  law,  he  may  still  build,  proTided 
ho  do  not  injure  the  original  easement,  he  can  now  do  so  only  under  the 
*l9f^l  ^^^^^^^^^  ^^  *being  subject  to  the  opinion  of  a  jury,  on  a  question 

^  so  nice  as  that,  whether  the  building  in  question,  clearly  inja- 
rious  as  it  would  be  to  the  usurped  right,  be  or  be  not  so  to  the  original 
right."    It  is  further  observed  that,  all  easements  being  a  restriction 
on  the  natural  right  of  property,  in  a  contest  between  the  owners  of 
dominant  and  servient  tenements  « the  liberty  of  the  latter  is  more 
favourably  regarded"  "than  the  attempts  of  the  former  to  limit  it;'' 
and  therefore,  even  supposing  an  action  to  lie  at  his  instance  after  he 
has  changed  the  mode  of  enjoyment,  he  must  show,  in  order  to  ancceed, 
"  that  the  obstruction  to  the  usurped  was  clearly  an  interference  with 
such  original  right ;  and  also,  if  this  were  made  out,  it  should  seem,  he 
should  further  show  that  the  usurped  portion  was  capable  of  being  ob- 
structed without  disturbing  the  original  easement."    The  right  to  have 
air  and  light  admitted  to  a  building  is  acquired  and  kept  alive  by  enjoy- 
ment ;  if  the  enjoyment  be  voluntarily  discontinued,  it  is  a  question 
upon  evidence  whether  or  not  the  right  has  been  abandoned :  Moore  v, 
Bawson,  8  B.  &  C.  382  (E.  G.  L.  B.  vol.  10).    As  Littledale,  J.,  ob- 
served in  that  case,  less  than  a  twenty  years*  disuse  will  show  such  an 
abandonment.     "If"  (his  Lordship  said)  "a  man  pulls  down  a  house 
and  does  not  make  any  use  of  the  land  for  two  or  three  years,  or  con- 
verts it  into  tillage,  I  think  he  may  be  taken  to  have  abandoned  all  in- 
tention of  rebuilding  the  house ;  and,  consequently,  that  hia  right  to 
the  light  has  ceased.     But  if  he  builds  upon  the  same  site,  and  places 
windows  in  the  same  spot,  or  does  anything  to  show  that  he  did  not 
mean  to  convert  the  land  to  a  different  purpose,  then  his  right  would 
1971  ^^^  cease."    If  the  ^windows  do  not  occupy  the  same  space,  the 

-^  presumption  of  abandonment  is  not  repelled.  That  the  right  of 
enjoying  this  kind  of  easement,  being  deduced  from  the  acquiescence 
of  the  adjoining  owner,  must  be  commensurate  with  it,  was  pointed  out 
by  Patteson,  J.,  delivering  the  judgment  of  the  Court,  in  Blanchard  v. 
Bridges,  4  A.  &  E.  191  (E.  C.  L.  B.  vol.  81).  <«  The  consent,  there- 
fore, cannot  fairly  be  extended  beyond  the  access  of  light  and  air 
through  the  same  aperture  (or  one  of  the  same  dimensions  and  in  the 
same  position),  which  existed  at  the  time  when  such  consent  is  supposed 
to  have  been  given."  <<  If  it  were  once  admitted  that  a  new  window, 
varying  in  size,  elevation,  or  position,  might  be  substituted  for  an  old 
one,  without  the  consent  of  the  owner  of  the  adjoining  land,  it  would 
be  necessary  to  submit  to  juries  questions  of  degree,  often  of  a  very 
uncertain  nature,  and  upon  very  unsatisfactory  evidence."    In 
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V.  Goble,  1  Gamp.  820,  the  precise  question  now  before  the  Court  was 
not  raised ;  but  the  effect  of  the  decision  is,  that  the  occupier  of  the 
dominant  tenement  is  not  entitled  to  do  any  act  which  imposes  an  addi- 
tional restriction  on  the  servient  tenement.    In  Gotterell  t^.  6ri£Sths,  4 
Esp.  N.  P.  C.  69,  the  character  of  the  alteration  did  not  clearly  appear ; 
BO  that  it  was  not  shown  whether  it  was  impossible,  as  in  the  present 
case,  for  the  defendant  to  obstruct  those  parts  of  the  windows  which 
had  been  recently  added  without  also  obstructing  the  ancient  lights. 
The  decision  there,  however^  is  inconsistent  with  the  doctrine  laid  down 
in  later  cases,  and  in  Gale  on  Easements,  2d  ed.,  374,  5,  where  the  de- 
cision in  Gotterell  v,  Griffiths  is  questioned.    *Thomas  t^.  Thomas,  ^^^  ^^ 
2  Cro.  M.  &  R.  34,t  S.  G.  5  Tyr.  804,  adds  nothing  in  favour  L  "^-^ 
of  the  plaintiff,  beyond  the  authority  which  attaches  to  a  dictum  of 
Alderson,  B.,  in  the  course  of  the  argument.     It  did  not  appear  there 
that  the  usurped  portion  of  the  easement  could  not  be  obstructed  with- 
out obstructing  the  original  easement :  and,  further,  the  jury,  as  Lord 
Abinger  Btated,(a)  had  found  that  there  had  been  an  adverse  enjoyment 
for  twenty  years  of  the  whole  easement.    Here  the  plaintiff,  by  his  own 
act,  has'  made  it  impossible  to  separate  the  usurped  and  the  original 
parts  of  the  easement ;  and  the  defendant  is  therefore  entitled  to  treat 
the  whole  as  usurped,  according  to  the  rule  laid  down  in  2  Blackst. 
Comm.  405,  and  acted  upon  in  Ward  v.  Eyre,  2  Bulstr.  323,  and  Lupton 
V.  White,  15  Yes.  432,  439 :  and,  consequently,  as  the  usurped  portion 
has  been  enjoyed  for  only  eighteen  years,  it  must  be  held  that  the  whole 
easement  has  not  been  enjoyed  for  more ;  and  therefore  the  question 
of  adverse  possession  cannot  arise.     [Lord  Gampbbll,  G.  J. — If  the 
plaintiff  had,  since  the  obstruction,  restored  the  windows  to  their  former 
condition,  would  the  defendant  have  had  any  defence  ?]     Perhaps  not, 
beyond  the  fact  that  the  defendant's  house  had  been  altered  before 
SQch  restoration.    [Lord  Gampbbll,  G.  J. — In  Scotland,  disputes  of 
this  kind  are  settled  by  an  officer  who  has  some  of  the  functions  of  a 
Roman  iBdile.] 

Gr,  Haye9^  in  reply. — The  argument  which  has  now  been  urged  on 
behalf  of  the  defendant  was  not  raised  at  the  trial.  It  is  only  matter 
of  excuse,  and  does  not  touch  the  real  issue,  which  is  upon  the  right  to 
the  windows,  *as  alleged  in  the  declaration.  Such  a  defence  r^ioq 
should  have  been  pleaded  by  way  of  confession  and  avoidance,  *- 
the  plea  stating  that  the  windows  had  been  enlarged,  and  that  it  was 
impossible  to  obstruct  a  part  without  obstructing  the  whole.  But, 
farther,  the  rule  which  has  been  suggested,  that  where  such  impossi- 
bility exists  the  whole  easement  may  be  obstructed,  was  not  adopted  in 
Martib  v.  Goble,  1  Gamp.  320,  or  Gotterell  v.  Griffiths,  4  Esp.  N.  V. 
C.  69,  in  both  of  which  cases  this  defence  might  have  been  raised. 
Hall  V.  Swift,  4  New  Ga.  381  (E.  G.  L.  R.  vol.  83),(i)  is  a  direct 

(a)  5  Tyr.  SIO. 

\h)  Sm  CftR  V.  FoftoTi  3  Q.  B.  581  (S.  C.  L.  E.  toL  48). 
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authority  against  the  doctrine  that  an  alteration  of  the  easement,  how« 
ever  slighty  destroys  it  altogether.  [Lord  Oampbell,  G.  J. — The 
question  whether  the  alteration  is  material  is  for  the  jury.]  The  sub- 
xnitting  of  such  questions  to  a  jury  must  be  attended  with  great  diffi- 
culty, as  was  observed  in  Blanchard  v.  Bridges,  4  A.  &  E.  176, 191 
(E.  C.  L.  R.  vol.  81).  [Lord  Campbbll,  C.  J. — It  must  be  a  question 
for  the  jury  whether  the  alteration  is  or  is  not  a  mere  exercise  of  the 
right  of  easement.]  Cur,  adv.  imb. 

Lord  Campbell,  C.  J.,  in  this  vacation  (February  10th),  delivered 
the  judgment  of  the  Court. 

We  are  of  opinion  that  this  action  is  not  maintainable.  But  we  do 
not  proceed  upon  the  ground  that  the  plaintiff,  by  the  alteration  in  his 
windows,  had  entirely  lost  the  right  which  he  had  before  enjoyed,  of 
having  light  and  air  through  such  portions  of  the  present  windows  as 
formed  portions  of  the  ancient  windows  before  the  alteration ;  and  we 
must  be  understood  as  not  meaning  to  overturn  any  of  the  cases  on 
«1^01  ^'^^^^  ^^®  plaintiff's  ^counsel  has  relied.  But  the  plaintiff  has 
^  acquired  nothing  more  in  addition  to  that  former  right ;  and,  if, 
by  the  alterations  which  he  has  made,  he  exceeded  the  limits  of  that 
right,  and  has  put  himself  into  such  a  position  that  the  excess  cannot 
be  obstructed  by  the  defendant  in  the  exercise  of  his  lawful  rights  on 
his  own  land  without  at  the  same  time  obstructing  the  former  right  of 
the  plaintiff,  he  has  only  himself  to  blame  for  the  existence  of  such  a 
state  of  things,  and  must  be  considered  to  lose  the  former  right  whieh 
he  had,  at  all  events  until  he  shall,  by  himself  doing  away  with  tho 
excess  and  restoring  his  windows  to  their  former  state,  throw  upon  the 
defendant  the  necessity  of  so  arranging  his  buildings  as  not  to  interfere 
with  the  admitted  right. 

The  material  facts  proved  appear  to  be,  that  the  plaintiff  and  defend- 
ant have  houses  on  opposite  sides  of  the  same  court,  which  is  the  pri- 
vate property,  and  in  the  exclusive  occupation,  of  the  plaintiff;  that 
the  plaintiff,  about  eighteen  or  nineteen  years  ago,  rebuilt  his  house, 
the  outward  wall  being  on  the  old  foundation ;  that  he  raised  it  a  story 
higher,  putting  windows  into  the  new  story,  and  altering  the  dimen- 
sions of  all  the  windows  in  the  lower  stories,  although  they  still  em- 
braced portions  of  the  space  occupied  by  the  old  windows ;  that  the 
defendant,  in  the  year  1850,  rebuilt  his  house,  and  raised  it  a  story,  to 
about  the  same  elevation  as  the  plaintiff's ;  that  thereby  he  obstructed 
the  new  windows  in  the  upper  story  of  the  plaintiff's  house ;  that  with- 
out  building  a  wall  similar  to  the  wall  of  the  defendant's  new  house  the 
defendant  could  not  have  prevented  the  plaintiff  from  enjoying  the  free 
use  of  the  new  windows  in  the  upper  story  of  the  plaintiff's  new  house; 
^^Qii  and  that  this  wall  so  raised  to  its  present  height  darkened  and 
-'  ^obstructed  all  the  windows  in  the  lower  stories  of  the  plaintiff's 
house. 
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The  defendant  clearly  had  the  aame  right  to  ratie  his  house  in  1850 
as  he  would  have  had  immediately  after  the  plaintiff's  house  wae  raised^ 
akhoBgh  be  would  have  had  no  saeh  right  after  the  plaintiff's  new  win- 
dows in  his  new  story  had  enjoyed  the  free  aooess  of  light  and  air  for 
tvrenty  years.     Would  not  the  defendant  have  been  justified,  upon  the 
raising  of  the  plaintiff's  house,  in  raising  a  wall  on  his  own  foundations 
to  obstruct  these  new  windows  ?    Confessedly  the  defendant  oould  not 
have  maintained  any  action  for  placing  the  windows  there  whereby  his 
house  was  overlooked  and  his  privacy  was  encroached  upon ;  wd,  after 
an  uninterropted  enjoyment  of  iweaty  years,  the  plaintiff  would  have 
had  the  same  easement  for  these  new  windows  as  he  bad  for  the  oM^ 
upon  the  supposition  (it  is  said)  that  after  such  an  enjoyment  the  law 
woald  presume  a  grant  from  the  defendant.    But  there  seems  to  be  np 
doubt  that  the  defendant,  if  he  did  not  commit  Any  trespass,  was  at 
liberty  to  interrupt  the  enjoyment  so  as  to  rebut  such  a  presumption. 
This  appears  to  have  been  all  that  the  defendant  did  in  the  year  1850 ; 
and  this  is  the  alleged  grievance  for  which  the  present  aetion  Is  brought. 
Consequently,  the  windows  in  the  lower  stories  of  the  plaintiff's  house 
are  darkened,  but  the  primary  cause  of  this  misfortune  is  the  plaintiff ':a 
own  act  in  raising  his  house  and  opening  new  windows  in  it,  which  had 
acquired  no  privilege.    Can  he  thus  complain  of  the  natural  consequenoe 
of  his  own  act  ?    We  by  no  means  say  that,  where  the  owner  of  a  bo.u^ 
alters  the  dimensions  of  an  ancient  window  in  it,  he  may  in  no  caa^ 
maintain  an  action  for  that  which  is  an  obstruction  to  the  win-  ^^^  ^^ 
dow  *in  its  new  state  and  would  have  been  an  obstruction  to  it  ^ 
in  its  former  state.    This  would  be  contrary  to  a  long  series  of  decisions 
beginning  with  Luttrell's  Case,  4  Bep.  86.a,  reported  by  Lord  Coke.    If 
the  wall  in  which  the  window  is  be  on  the  extremity  of  the  owner's  land» 
and  the  window  is  enlarged  at  the  lower  part  of  it,  the  owner  of  the 
adjoining  land  could  easily  obstruct  the  unprivileged  part  of  the  win* 
dow,  and  would  not  be  justified  in  building  a  wall  which  would  obstruct 
the  whole.     But  there  was  no  mode  of  merely  obstructing  the  new  and 
unprivileged  windows,  and  the  unprivileged  portions  of  the  windows  in 
the  lower  stories,  in  this  case;  and  the  obstruction  of  the  privileged 
portions  of  these  windows  is  a  necessary  consequence  of  the  obstruction 
of  the  unprivileged  portions  of  them  and  of  the  new  windows  in  the 
additional  story. 

It  has  been  suggested  that  this  defence  is  not  open  to  the  defendant 
either  under  the  plea  of  Not  guilty  or  on  the  pica  traversing  the  alleged 
right;  and  that,  supposing  it  to  be  a  good  defence,  the  defendant  ought 
to  have  confessed  and  avoided,  admitting  the  obstruction,  and  excusing   « 
or  justifying  it  by  reason  of  the  new  windows  opened  by  the  plaintiff. 

The  case  of  Frankum  v.  The  Earl  of  Falmouth,  2  A.  &  E.  452  (E.  0. 
L.  B.  vol.  29),  established  this,  that  the  plea  of  Not  Guilty,  under  the 
New  Bules,  puts  in  issue  only  the  fact  alleged  to  have  been  wnrngfullff 
VOL.  XYin. — 10 
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'done,  and  not  the  wrongfulness  of  that  faet ;  and,  thongh  the  conten- 
.tion  there  was  that  the  plea  did  deny  the  wrongfulness  of  the  faet 
complained  of,  and  so  incidentally*  denied  the  right  asserted  by  the 
plaintiff,  which  is  not  the  precise  contention  made  in  the  present  ease, 
yet  we  are  of  opinion  that  the  New  Rules,  and  that  case,  in  effect  show 
•^^Qo-i  ^^^^  ^^^  pl^^  <>f  ^0^  Guilty  denies  only  *the  fact  complained  of, 
^  and  not  its  nature :  and,  as,  in  this  case,  the  obstruction  was 
•clearly  proved  to  the  existing  windows,  the  issue  of  Not  Guilty  must 
be  found  for  the  plaintiff. 

As  to  the  plea  traversing  the  plaintiff's  alleged  right,  we  have  con- 
'Sidered  much  whkher  the  defendant  ought  not  to  have  pleaded  specially 
that,  though  some  right  did  exist,  yet  the  plaintiff  had  committed  a  great 
excess  in  the  exercise  of  that  right,  and  that  it  was  impossible  to  obstruct 
the  excess  without  at  the  same  time  obstructing  the  admitted  right.  But 
we  are  of  opinion  that  such  plea  would  after  all  be  no  more  than  an 
•argumentative  denial  of  the  alleged  right:  for,  as  we  have  already 
observed  in  the  outset,  the  plaintiff  has,  by  his  own  acts  of  excess,  at 
all  events  suspended  and  lost  for  the  time  his  former  right,  if  he  has 
not  actually  and  wholly  destroyed  it. 

In  holding  that  the  action  is  not  maintainable,  we  are  glad  to  think 
that  the  decision  is  not  likely  to  lead  to  any  practical  injustice  or  hard- 
ship, as  it  only  gives  the  means  of  preventing  a  usurpation  ripening 
into  a  right ;  and,  when  one  of  two  neighbours  occupying  houses  near 
each  other  raises  his  house  a  story,  empowers  the  other  to  do  the  same 
at  any  time  within  twenty  years. 

We  direct  the  verdict  to  stand  for  the  plaintiff  on  the  plea  of  Not 
Gbilty,  and  to  be  entered  for  the  defendant  on  the  plea  denying  the 
right.  Judgment  accordingly. 


CRAKE  V.  POWELL.    Feb.  10. 
Reported,  2  E.  &  B.  210  (E.  C.  L.  B.  vol.  75) 
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*IN  THE  EXCHEQUER  CHAMBER.       [^m 

(Error  from  the  Qaeen's  Bench.) 

SMITH  and  Others,  Assignees  of  SHORE  and  Others,  Bankrupts, 
V.  THOBNE  and  Another,  Executors  of  THOMAS  TURNER, 
deceased.    Feb.  14. 

T.  owed  to  P.  2k  Co.,  befon  their  bftnkraptcj,  2752.  m  rarriyiDg  partner  of  T.  T.  A  T.,  and 
666y.  doe  independently  of  that  partnership.  Ai  part  aeearitj  for  the  latter  debt  he  had  given 
P.  A  Co.  a  mortgage  for  50002.  PlaintilT,  the  olBeial  assignee  of  P.  it  Co.,  wrote  to  T. :  "  By 
the  books  of  the  bankmpts,  there  is  a  l>alanee  of  276/.  standing  agidnst  yon  /'  and  reqnested 
immediate  payment.  T.  replied :  "  Tou  have  no  occasion  to  blame  yonrself  respecting  any 
elaim  on  me  from  the  estate  of  P.  Jk  Co.  The  matter  has  been  arranged  with  the  assignees 
hm;  and  at  the  last  meeting  it  was  arranged  that  I  should  pay  4502.  on  the  20th  of  May, 
4502.  on  the  20th  of  Angns^  4502.  on  the  20th  of  November,  and  4502.  on  the  20th  of  Feb- 
Twj,  neit ;  after  which  I  am  in  hopes  that  I  shall  be  able  to  transfer  the  50002.  mortgage,  to 
enable  me  to  dear  off  the  whole  that  may  1m  standing  against  me."  It  was  admitted  that  the 
isftaloents  of  4502.  were  to  be  paid  in  respect  of  the  debt  of  05652.,  that  the  mortgage  men- 
tiooed  in  the  letter  was  the  mortgage  for  60002.  given  as  part  secnrity  for  that  debt,  that  the 
2752L  mentioned  by  the  ofBtnal  assignee  waa  the  debt  dne  to  P.  Jk  Co.  fh>m  T.  as  snrviving 
partner  of  T.  Y.  A  Y.,  and  that  T.  had  paid  off  the  06652,  before  the  present  action  was  hrongbt 
against  the  defendants,  his  ezeontors. 
Held,  on  error  and  bill  of  exceptions,  that  the  Jndge  waa  right  in  directing  the  Jnry  that  the  two 
letters  did  not  Amount  to  a  sufficient  acknowledgment  or  promise  to  take  the  debt  of  2752.  out 
of  tbe  Statute  of  Limitations,  21  Jac  1,  e.  17,  s.  S,  the  letters  not  containing  any  absolute 
scknowledgment  of  a  debt,  or  unqualified  promise  to  pay,  only  expressing  a  hope  that,  on  the 
tnnsfer  of  the  mortgage,  T.  might  be  able  to  dlear  off  the  whole  that  might  be  standing  against 
him. 

Error  and  bill  of  exceptions.  The  plaintiffs  below,  plaintiffs  in 
error,  declared  in  assumpsit,  as  assignees  of  Parker,  Shore  &  Co., 
bankrupts,  against  the  defendants,  as  executors  of  Thomas  Turner,  for 
moDey  lent  to,  and  paid  to  the  nse  of,  the  said  T.  Turner  by  Parker, 
Shore  k  Co.  before  their  bankruptcy,  and  on  an  account  stated,  &c. : 
alleging  promises  to  pay  on  request  by  Turner  and  by  the  defendants 
in  error. 

The  defendants  in  error  pleaded  several  pleas,  the  only  material  plea 
being,  "that  the  said  several  causes  *of  action  in  the  declaration  r-i^^ot- 
mentioned  did  not,  nor  did  any  or  either  of  them,  accrue  to  the  *- 
said  bankrupts,  or  to  the  plaintiffs  as  their  assignees  as  aforesaid, 
respectively,  within  six  years  next  before  the  commencement  of  this 
suit."    Iseue  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  sittings 
after  Trinity  Term,  1851,  it  appeared  that  Turner  had  been  in  part- 
nership with  two  other  persons,  Yeomans  and  Yates,  under  the  name 
of  Turner,  Yeomans  &  Yates,  up  to  1885,  when  the  partnership  was 
dissolved ;  and  that,  at  the  time  of  the  bankruptcy  of  Parker,  Shore  k 
Co.,  in  1843,  2752.  18s.  lid.  was  due  to  them  from  Turner  as  the  sur- 
vinng  partner.  Turner  had,  before  the  bankruptcy,  again  entered  into 
partnership  with  two  other  persons,  under  the  name  of  Turner  &  Co., 
and  at  the  time  of  the  bankruptcy  waa  indebted  to  Parker,  Shore  & 
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Co.  in  a  farther  sum  of  6565Z.,  which  was  secured,  up  to  the  amonnt 
of  50002.,  hy  a  mortgage  of  certain  property  of  Turner.  After  the 
bankruptcy  of  Parker,  Shore  &  Co.,  Turner  admitted  to  one  of  the 
plaintiffs  that  he  was  indebted  to  the  bankrupts  in  the  two  sums  of 
65652.  and  2752.  18«.  ll^I.,  and  arranged  to  pay  off  the  former  by 
instalments,  and  then  to  pay  off  the  latter.  In  June^  1844,  6.  W. 
Freeman,  one  of  the  plaintiffs  and  official  assignee,  wrote  to  Tomer  as 
follows : 

f^  48,  Mill  9ill,  Leeds,  25tfa  June,  1844. 

Be  Parker,  Shore  &  Co. 
Gentlemen, 

By  the  books  of  the  aWe  bankrupts,  there  is  a  balance  of  ^752. 18i. 
lid.,  with  interest,  standing  against  you  ever  sinee  the  16tk  January, 
1848,  and  I  take  considerable  blame  to  myself  for  allowing  this  debt 
m-ioa-}  ^^^  interest  to  remain  so  long  unsettled;  and  I  am  now  bo 
-'  ^situated  that  I  must  request  you  will  not  ikil  in  calling  on  Mr. 
Freeman  senior  on  Monday  next,  at  No.  53,  Queen  Street,  Sheffield, 
between  the  hours  of  12  and  4  o'clock,  and  pay  the  same ;  and  in  case 
of  non-compliance  I  must  forthwith  have  recourse  to  most  stringent 
measures  agreeable  to  the  late  Act  of  parliament  to  enforce  the  pay- 
ment thereof.  I  am,  Gentlemen,  yours,  &c., 

O.  W.  Freeman,  Official  assignee. 

To  Mr.  Thomas  Tamer,  for  Turner,  Yeomans  &  Yates." 

On  26th  June,  1844,  Turner  wrote  and  sent  the  following  answer: 

«  Sheffield,  26th  June,  1844. 
Mr.  G.  W.  Freeman.    Sir, 

In  reply  to  yours  of  yesterday's  date  I  beg  to  observe  that  you 
have  no  occasion  to  blame  yourself  respecting  auy  claim  on  me  from 
the  estate  of  Parker,  Shore  &  Co.  The  matter  has  been  arranged  at 
the  different  interviews  or  meetings  with  the  assignees  here ;  and  at 
the  last  meeting  I  had  with  Mr.  Freeman,  Jun.,  it  was  arranged  that  I 
should  pay  4502.  on  the  20th  May,  4502.  on  the  20th  August,  4502.  on 
the  20th  November,  and  4502.  on  the  20th  February  next ;  after  which 
I  am  in  hopes  that  I  shall  be  able  to  transfer  the  50002.  mortgage,  to 
enable  me  to  clear  off  the  whole  that  may  be  standing  against  me. 

I  am,  Sir,  youre  very  respectfully, 

Thomas  Turner." 

It  was  admitted  that  the  four  sums  of  4502.  each  were  to  be  paid  on 

account  of  the  debt  of  65652.,  that  the  said  mortgage  was  the  mortgage 

before  mentioned  as  having  been  given  by  way  of  security  for  such  debt, 

that  the  sum  of  2752.  18s.  lid.,  mentioned  in  the  letter  of  the  official 

^1S71  *^^^°®^>  ^^  ^^®  ^^^^  ^^®  fr^™  Turner  as  surviving  partner 

^  of  the  firm  of  Turner,  Yeomans  &  'fates,  and  that  Turner  had 

paid  off  the  other  debt  of  €5652.  before  the  action  was  brought*     The 
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Lord  Chief  Jiutice  directed  the  jury*  that  the  letters  of  the  25th  and 

S6(h  Jane  <«  were  not"  Ma  aoffideat  aoknowledgnent  or  promise  to  take 

the  case  out  of  the  operation  of  the  Sti^tute  of  Limitations,  or  to  sup^ 

port  a  eaose  of  aetion  within  aiz  yeara  before  the  commencement  of  the 

tctioQ  as  to  the  said  debt  of  2751.  18a.  lid,"  Mthe  said  lettera  not 

containing  any  absolute  acknowledgment  of  a  debt,  or  promise  to  pay, 

bat  only  ezpresaing  a  hope  that  on  the  transfer  of  the  mortgage  the 

said  Thomas  Turner  might  be  able  to  clear  oiF  the  whole  that  might  be 

standing  against  the  said  Thomas  Turner.*'     The  jury  found  a  verdict 

for  the  defendants  on  the  issue  in  question,  the  plaintiff's  counsel  having 

previously  tendered  a  bill  of  exceptions  to  the  ruling  of  the  Lord  Chief 

Jostiee,  insisting  «<  that  the  said  letter  of  the  26th  June  was,  under  the 

eircumatanoea,  and  taken  in  connexion  with  the  said  letter  of  the  25th 

Jane,  a  anfficient  acknowledgment  to  take  the  said  case  out  of  the  opcr 

ration  of  the  Statute  of  Limitations,  and  to  support  a  cause  of  action 

within  ai<  yeara  before  the  commencement  of  the  action^  aa  to  the  said 

debt  ef  2752. 18|.  Ud." 

Sonjfman^  for  the  plaintiffa.-:-Tha  two  lettera,  taken  together,  form 
a  sufficient  aeknowledgment  of  the  debt,  within  stat.  9  O.  4,  c.  14,  s.  1, 
to  take  it  out  of  the  operation  of  stat.  21  Jao.  1,  o.  16,  s.  8.    The  inten- 
tion  of  stat.  9  G.  4,  e.  14,  a.  1^  aa  to  the  particular  legal  effect  of  such 
an  acknowledgment  waa  much  discussed  at  first ;  but  it  is  now  established 
that  it  ahould  be  taken  aa  *afibrdi|ig  evidepce  of  a  new  promise,  p^^  ^^ 
JQst  as,  before  the  statute,  an  acknowledgment  not  in  writing  *- 
wu  allowed  as  evidence  to  the  same  effect ;  Hurst  v.  Parker,  1  B.  & 
Aid.  92,  TaoBor  v.  Smart,  6  B.  &  0.  608  (B.  C.  L.  R.  vol.  18).    The 
letters  in  question,  therefore,  though  they  may  not  contain  an  absolute 
and  unconditional  promise,  were,  taken  together,  suflBcient  evidence  of  a 
promise  to  allow  of  the  jury  finding  a  verdict  for  the  plaintiffs.     In 
Eicke  V.  Sokes,  1  Moo.  &  Bob.  850,  the  mere  entry  of  a  debt  at  a  bank- 
rupt's ezanaination  was  held  to  create  a  sufficient  acknowledgment  of  the 
debt  by  the  bankrupt  to  take  it  eat  of  the  Statute  of  Limitations. 
Smith  V.  Poole,  12  Sim.  17,  is  to  the  aame  effect.    [Willums,  J.-r 
8ut.  9  0. 4, 0. 14,  does  not  alter  the  law  aa  tp  the  effect  of  an  acknow? 
ledgmenfc  of  a  debt ;  it  altera  only  the  manner  m  which  the  acknowledg- 
ment moat  be  proved.]    That  ta  so.    But,  wherever  an  acknowledgment 
has  been  held  insufficient,  it  has  been  either  h^oause  the  acknowledg- 
ment waa  Dot  in  itself  a  sufficient  admission,  or  because  it  was  coupled 
with  jieeae  expressions  which  rebutted  the  evidence  of  an  unconditional 
promise  to  pay.   Here  there  are  no  aooh  expressions :  there  is  an  acknow- 
ledgOtOBt  of  the  debt,  followed  by  an  expression  ef  hope  that  it  will  be 
loon  settled.    There  is  not,  aa  in  Tanner  v.  Smart,  a  promise  by  the 
debtor  to  pay  the  debt  when  he  ia  able ;  if  that  had  been  the  form  of  ex- 
pression,  no  doabt  the  ability  to  pay  ehpuld  have  been  proved,  according  to 
the  deciaioa  in  that  case.    But  here  there  ia  nothing  to  raise  a  presump* 
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tion  of  inabilitj.     [Parks,  B. — Suppose  he  had  said  « I  will  pay  after 
a  long  time.*'     That  would  not  be  a  sufficient  acknowledgment.]    That 


« 


139] 


would  certainly  not  support  the  averment  in  the  ^declaration  of 


a  promise  to  pay  on  request.  But,  if  he  had  said  «« I  fear  I  may 
not  be  able  to  pay  for  a  long  time/'  the  acknowledgment  would  be  suffi- 
cient ;  for  a  mere  expression  of  fear,  or,  as  in  the  present  case,  of  hope, 
with  respect  to  the  time  of  payment,  does  not  show  inability  to  pay  at 
once.  It  was  admitted  at  the  trial  that  the  debt  for  which  the  mortgage, 
which  Turner  proposes  to  transfer,  was  given  as  security,  had  been  paid 
off.  But  to  hold  that  the  acknowledgment  must  be  consistent  with  an 
intention  to  pay  immediately  is  contrary  to  the  decision  in  Eicke  v. 
Nokes.  Dabbs  v.  Humphries,  10  Bing.  446  (E.  C.  L.  B.  vol.  25),  and 
Bird  V,  Gammon,  S  New  Ca.  888  (E.  C.  L.  R.  vol.  82),  are  also  in  favour 
of  the  plaintiffs.  [Parks,  B. — The  acknowledgment  must  be  consistent 
with  an  intention  to  pay,  either  on  request,  or  else  (which  practically 
comes  to  the  same  thing)  at  the  end  of  a  particular  period  which  haa 
elapsed,  or  on  some  condition  which  has  been  fulfilled.]  If  the  transfer 
of  the  mortgage  is  to  be  regarded  as  a  condition  precedent  to  payment 
in  the  present  case,  it  is  a  condition  which  has  not  been  fulfilled.  Bat 
the  statement  in  the  letter  as  to  the  transfer  is  nothing  more  than  an 
expression  of  a  hope  for  a  particular  mode  of  payment,  added  to  an  un- 
qualified acknowledgment  of  the  debt.  [Williams,  J. — Vice-chancellor 
Wigram,  in  Philips  v.  Philips,  8  Hare,  281, 299,  states  very  clearly  how 
the  law  stands  as  to  acknowledgments  of  this  kind.  He  says :  «<  It  is  not 
strictly  accurate  to  say,  that  the  effect  of  acknowledging  a  debt  barred 
by  the  Statute  of  Limitations  is  to  revive  it  for  all  purposea."  <«  The 
new  promise,  and  not  the  old  debt,  is  the  measure  of  the  creditor's  right/' 
«<  If  the  debtor  promises  to  pay  the  old  debt  when  he  is  able,  or  by  in- 
*1401  ^^*^°^®^^B9  ^^  ^^  ^^^  years,  *or  out  of  a  particular  fund,  the  cre- 
^  ditor  can  claim  nothing  more  than  the  promise  gives  him."]  Dod- 
Bon  V.  Mackey,  8  A.  &  E.  225  (E.  C.  L.  R.  vol.  85),  is  an  authority  to 
show  that  the  admission  of  the  debt  in  the  defendant's  letter  is  a  auffi- 
eient  acknowledgment  to  create  a  promise  of  payment,  and  that  the 
effect  of  such  acknowledgment  is  not  qualified  by  the  subsequent  state* 
ment  of  his  expectations  as  regards  the  time  and  mode  of  payment. 
Humphreys  v.  Jones,  14  M.  k  W.  l,t  and  Gardner  v.  M'Mahon,  S  Q.  B. 
561  (E,  0.  L.  R.  vol.  48),  are  also  in  point.  In  Barrett  v.  Birmingham,'^! 
Flan.  &  K.  (Rolls,  Ireland),  556,  a  return  of  a  judgment  debt  made  by 
an  insolvent  in  his  schedule  was  held  to  be  a  sufficient  acknowledgment 
of  the  debt  to  take  it  out  of  the  operation  of  stat.  8  &  4  W.  4,  c.  27,  s.  40. 
[Parks,  B.— In  Kennet  v.  Milbank,  8  Bing.  88  (E.  G.  L.  R.  vol.  21), 
which  turned  upon  stat.  9  0.  4,  c.  14,  the  mere  recital  of  a  debt  in  a 
deed  of  composition  with  creditors,  the  amount  not  being  mentioned,  waa 
held  to  be  no  sufficient  acknowledgment.    In  Bird  v.  Gammon,  however} 
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the  Court  held  that  I  waa  right  in  considering  the  mention  of  the  amonn^ 
not  material.]  At  any  rate  there  was  sufficient  evidence  here  to  alloif 
of  the  jury  finding  that  Tarner  hnd  promised  to  pay  the  deht.  [Parke, 
B. — That  is  not  a  question  for  the  jury.  The  later  cases  have  decided 
that  the  effect  of  the  document  set  up  as  an  acknowledgment  is  entirely 
a  qaestion  for  the  Court,  unless  extrinsic  evidence  is  necessary  to  qualify 
or  explain  it.] 

Tomlinianj  contrft. — Hart  v,  Prendergast,  14  M.  &  W.  741,t  is  a  strong 
authority  to  show  that  the  acknowledgment  here  ^amounts,  at  r^^^^ 
the  most,  only  to  a  qualified  promise  to  pay  at  a  time  which  has  ^ 
not  elapsed,  and  therefore  does  not  support  the  promise,  alleged  in  the 
declaration,  to  pay  on  request.  [Parks,  B. — We  are  all  of  opinion  that 
the  letters  do  not,  by  themselves,  amount  to  a  sufficient  acknowledgment ; 
but  we  are  not  at  present  agreed  as  to  the  validity  of  the  reason  given 
by  the  Lord  Chief  Justice  for  his  ruling ;  namely,  that  they  only  express 
a  hope  that  Turner  may  be  able  to  pay  off  the  whole  debt.  It  may  be 
questioned  whether  they  do  not,  under  all  the  circumstances,  amount  to 
a  promise  of  some  kind ;  but  you  are  bound  to  support  the  ruling  on  the 
ground  given  by  the  Lord  Chief  Justice,  and  on  that  alone.  You  must 
satisfy  us  that  they  express  nothing  more  than  a  hope  of  payment.]  The 
ruling  must  be  read  with  the  bill  of  exceptions,  which  explains  it.  The 
bill  states  that  the  counsel  for  the  plaintiffs  required  the  Lord  Chief 
Justice  to  direct  that  the  letters  were,  «« under  the  circumstances,"  a 
sufficient  acknowledgment.  That  expression  means  only  the  circum- 
stances which  are  set  out  in  the  bill.  If  counsel  for  the  plaintiffs  had, 
in  the  bill,  set  out  and  insisted  upon  other  evidence  tending  to  convert' 
the  mere  expression  of  hope  into  an  absolute  promise  to  pay,  the  ground 
of  the  ruling  might  have  been  objected  to ;  but,  as  the  bill  of  exceptions 
now  stands,  the  ground  was  correct.  An  acknowledgment,  to  be  within 
the  meaning  of  stat.  9  O.  4,  c.  14,  must  be  absolute  and  unqualified^ 
either  on  the  face  of  it,  or  by  proof  of  the  occurrence  of  the  particular 
event,  or  the  performance  of  the  particular  condition,  by  which  it  is 
qualified.  Here  no  such  proof  was  insisted  upon  in  the  bill  of  except 
tions ;  and  the  ruling  was  therefore  right. 

*S6nyman,  in  reply. — The  argument  that  the  ruling  of  the  r^t-iAo 
Lord  Chief  Justice  may  be  explained  by  the  bill  of  exceptions  ^ 
cannot  be  supported.  The  question  whether  any,  and  what,  evidence 
b  to  be  mentioned  in  the  bill  of  exceptions,  in  support  of  the  objection9 
there  taken,  depends  upon  the  ruling  itself.  The  Lord  Chief  Justice 
directed  the  jury  that  the  letters  expressed  nothing  more  than  a  hope 
of  payment ;  the  plaintifis'  counsel,  therefore,  could  not  insist  upon  the 
effect  of  evidence  which  would  be  available  only  where  there  already 
existed  a  conditional  promise.  In  Hart  v.  Prendergast,  14  M.  k  W.  741,f 
there  was  no  promise  at  all ;  here  there  is  a  promise,  followed  by  an 
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expression  of  hope  as  to  the  time  of  payment,  whieh  does  not  at  all 
qnalify  the  effect  of  the  absolute  promise  which  precedes  it. 

Parks,  B. — We  are  all  of  opinion  that  the  direction  of  the  Lord 
Chief  Justice  was  right,  on  the  ground  given  by  him.     It  is  not,  there* 
ibre,  necessary  to  inquire  whether,  if  we  had  differed  as  to  the  correct- 
ness of  that  ground,  the  ruling  could  have  been  supported.     The  Lord 
Chief  Justice  told  the  jury  that  the  letters  were  not  a  sufficient  acknow- 
ledgment or  promise  to  take  the  debt  out  of  the  Statute  of  Limitations, 
or  to  support  a  cause  of  action  for  it  within  six  years  before  the  com- 
mencement of  the  action.    This  was  expressly  excepted  to.    The  groand 
given  by  the  Lord  Chief  Justice  for  his  ruling  was  that  the  letters 
expressed  «<  only  a  hope  that  on  the  transfer  of  the  mortgage"  Turner 
<•  might  be  able  to  clear  off  the  whole  that  might  be  standing  against" 
him*    We  need  not  now  consider  whether,  if  this  construction  of  the 
*14^1  ^^^^^^  ^^^^  incorrect,  and  they  had  *amoQnted  to  a  conditional 
-'  promise,  they  might,  if  the  effect  of  other  evidence  had  been 
insisted  on  in  the  bill  of  exceptions,  have  been  held  to  amount,  under 
all  the  circumstances,  to  a  sufficient  acknowledgment  within  the  meaning 
of  Stat.  9  G.  4,  c.  14.    There  has  been  no  question,  since  Tanner  v. 
Bmart,  6  B.  fc  C.  608  (E.  G.  L.  B.  roL  18),  that  an  acknowledgment  of  a 
debt  must,  in  order  to  take  it  out  of  the  operation  of  the  Statute  of 
Limitations,  be  sufficient  to  support  the  promise  laid  in  the  declaratios, 
namely,  to  pay  on  request.  By  stat.  9  G.  4,  c.  14,  that  acknowledgment 
must  now  be  in  writing ;  but  it  must  still  support  a  promise  to  pay  on 
request,  either  by  showing,  on  the  face  of  it,  an  unconditional  promise 
to  pay,  or  by  the  collateral  fact  of  the  performance  of  the  condition,  or 
the  occurrence  of  the  event,  by  which  the  promise  is  qualified.    No  doubt 
a  mere  acknowledgment  of  the  existence  of  the  debt  (as,  for  instance,  an 
I.  0.  n.),  if  unaccompanied  by  any  expressions  which  control  its  effect, 
is  sufficient  to  support  an  unconditional  promise  to  pay.    But  in  the 
present  case  there  is  no  such  acknowledgment.    In  the  letter  of  the 
S6th  June,  Turner  speaks  of  certain  daima  against  him  on  acconnt,  not 
mentioning  the  amount  or  specifying  the  items.    Whether  that  letter 
related  at  all  to  the  debt  of  27SL  18s.  lid.  was  a  question  for  the  jury. 
Assuming  that  it  did,  the  construction  of  the  letter  was  for  the  judge; 
and  the  Lord  Chief  Justice  was,  we  think,  right  in  holding  that  it  did 
not,  even  when  coupled  with  the  letter  of  the  25th  June,  amount  to  any 
distinct  acknowledgment  of  the  debt,  or  promise  to  pay  it,  but  only  to 
a  hope  that,  at  some  future  time,  and  by  the  transfer  of  the  mortgage, 
*1441  ^^^^^^^  might  be  able  to  clear  off  what  might  be  standing  against 
^  him.     We  all  agree  that  this  cannot,  under  any  reasonable  eon- 
itruction,  be  considered  as  a  positive  engagement  to  pay  on  the  part  of 
Turner,  and  that  the  direction  of  the  Lord  Chief  Justice  was  right* 
!rhe  judgment,  therefore,  must  be  affirmed. 
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Cass8WXLi.»  Talfovbj^  and  Willums^  Js.,  and  Platt  and  MARtm, 

Bs.»  concurred.  JndgmeDt  affirmed. 

That »  piomifle  or  admiaaioii  to  take  Martin  «.  Broaoh,  6  Georgia,  21 :  Yen* 

a  ease  out  of  the  atatnte  of  limitationa  iria  p,  Shaw,  14  N.  Hamp.  422 ;  Keiw 

most  be  positiyei  absolute,  and  nnqnali*  aington  Bank  v,  Patton,  14  Penna.  State 

fied,  is  now  the  settled  doctrine  of  the  Kep.   479;   Arey  v,  Stephenson,   11 

Coarts  in  this  country  as  in  England.  Iredell,  86;  Sherman  v.  Wakeman,  11 

It  is  necessary  to  refer  to  a  few  only  of  Barb.  Sup.  Ct  254 ;  Boxley  v.  Gayle, 

the  late  leading  cases  on  this  subject:  14  Alabama,  151 ;  Bryan  v.  Ware,  20 

Farley  v.  Kustenbader,  3  Barr,  418;  Alabama,   687;   Grant  v.    Ashley,   7 

Cocks  V.  Weeks,  7  Hill,  45;  Manning  English,  762;  Poole  v,  Belfe,  23  Ala- 

V.  Wheeler,  13  N.Hamp.  486;  Bobbins  bama,  706;    Harbold   v,  Kuntz,   16 

V.  Fwiej,  2  Strobhart,  848 ;  Westbrook  Penna.  State  Bep.  210. 
V.  Bereriy^  11  Smedes  ft  Biaxahall,  419; 


The  QUEEN  v.  The  QBEAT  WESTERN  Railway  Company. 
(The  GREAT  WESTERN  Railway  Company  v.  TILEHURST.) 

Reported,  15  Q.  B.  1085  (E.  0.  L.  R.  yol.  69). 
(Jadgmeal,  Taeaday,  Febroary  10th.) 


The  Master,  Pilots,  and  Seamen  of  the  Town  of  NEWCASTLE 
UPON  TYNE  in  the  County  of  NEWCASTLE  UPON  TYNE  v. 
BRADLEY  and  POTTS.    Feb.  21. 

Reported,  2  E.  ft  B.  428,  note  (a)  (E.  0.  L.  R.  vol.  T5). 


SHEPEUSRD  V.  The  Marquia  of  LONDONDERRY  and  An*  .^^ .. 

other.    Feb.  8.  L  **^ 

Tlth*  ConmliiiMMn  !»?•  no  powtr,  VBd«r  ttot  •  A  f  W.  4,  e.  Tt,  n.  45,  60,  to  determln*  % 
■«i(  ptodiBf  betir»«B  two  liTtl  oklnanta  of  tStboi ;  iBMOMioh  M  tba  wordi  **  tonebiog  th« 
xiglii  to  Mij  tithoa,**  in  Met  46,  rofor  only  to  raita  whleh  nifo  qaeitiont  at  to  the  titbeabilUj 
«r  ptitleslar  Uadi,  not  to  tboie  whiob  Mng  into  qaestlon  the  right  of  particular  partiea  to 
ti&aa  of  whieh  ike  esdatenee  is  odMitted :  Aad,  ftiriher,  beoMue  a  auit  ralalng  onlj  a  qnettloa 
ttf  title  between  two  elnimnnta  of  titbea  ia  not  a  "diiferenee''  ''whereby  the  aMking**  of  tb# 
•ward  by  the  Commlaaionera  ia  "hindered,"  within  the  meaning  9t  aeot  46. 

RiPLiYiN,  for  cattle  diatrained  upon  »  oertain  eloae  of  the  plainti 
detainedy  fte* 
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Avowry :  tbat  the  said  dose,  at  the  time  when,  &e.,  was  chargeable 
with  the  payment  of  a  certain  yearly  rent-charge,  under  the  Tithe  Com- 
mutation  Acts :  that  a  certain  amount  of  the  aaid  rent-charge  had  then 
been  in  arrear  for  more  than  twenty»one  days,  and  after  ten  days'  no- 
tice, &c. :  and,  because  the  defendant  the  Marquis  of  Londonderry  was 
entitled  to  the  said  amount,  the  said  defendant,  and  the  other  defend- 
ant as  his  bailiff,  well  acknowledge  the  said  taking  of  the  said  cattle, 
&c.,  as  a  distress  for  the  said  amount  of  rent-charge,  &c. 

Plea  1.  That  the  said  close  was  not  chargeable  with  the  payment 
of  the  alleged  yearly  rent-charge,  in  manner  and  form,  &c«  Issue 
thereon. 

Plea  2.  That  the  said  Marquis  was  not  the  person  entitled  to  the 
said  rent-charge  or  to  any  part  thereof,  in  manner  and  form,  &c« :  Issue 
thereon. 

The  action  was  brought  by  direction  of  the  Court  of  Chancery,  for 
the  purpose  of  determining  the  question  of  the  Marquis  of  London- 
derry's right  to  tithes  in  respect  of  certain  land  ill  the  parish  of  St. 
Oiles,  Durham,  of  which  he  claimed  to  be  the  impropriate  rector,  and 
part  of  which  had  been  enclosed  under  a  private  Act  in  1816.  In  1829 
the  Marquis  had  filed  a  bill  in  equity  against  the  owners  of  certain 
*1dRl  ^^^S^S®  tenements  in  the  said  ^parish,  to  whom  the  land  enclosed 
-^  had  been  allotted,  for  an  account  in  respect  of  tithes  due  from 
them  as  such  occupiers.  The  answers  to  the  bill  set  forth  that  the 
Marquis  was  not  entitled  to  the  said  tithes  as  impropriate  rector,  inas- 
much as  the  tithes  arising  from  one  portion  of  the  said  parish  belonged 
to  the  curate,  and  those  arising  from  the  remaining  portion  had  been 
granted  away,  more  than  200  years  ago,  by  the  then  owners  of  the 
impropriate  rectory,  to  the  respective  owners  of  the  land  within  that 
portion,  including  the  then  proprietors  of  the  said  burgage  tenements, 
and  now  belonged  to  the  present  proprietors :  and  tbat  there  had  not 
been,  at  all  events  for  many  years,  any  glebe  land  belonging  to  the 
rectory  of  the  said  parish,  or  anything  to  constitute  an  impropriate 
rectory. 

While  this  suit  was  pending,  the  Assistant  Tithe  Commissioner,  acting 
under  the  Tithe  Commutation  Act,  6  &  7  W.  4,  c.  71,  made  his  award, 
apportioning  the  amount  of  rent-charge  payable  in  respect  of  the  lands 
in  question.  At  the  time  of  making  the  award,  he  had  notice  that  the 
suit  was  pending,  and  was  required  to  enter  upon  and  determine  the 
question  raised  by  it ;  but  he  declined  to  do  so. 

On  the  trial  of  the  present  action,  before  Williams,  J.,  at  the  Dur- 
ham Summer  Assizes,  1851,  it  was  objected,  on  behalf  of  the  plaintiff, 
that,  under  stat.  6  &  7  W.  4,  c.  71,  ss.  45,  50,  the  Commissioner  was 
bound  to  determine  the  suit  before  making  his  award ;  and  that  the 
award  was  consequently  invalid,  and  the  close  not  legally  chargeable 
with  the  rent-charge.    The  jury  found  that  the  Marquis  was  the  in^ 
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propriate  rector  of  the  parisb ;  that  the  land  in  qaestion  wa8  titheable ; 
and  that  the  defendant  was  entitled  to  the  tithe  arising  from  that  land ; 
andayerdiot  was  found  for  the  defendants,  leave  *being  reserved  r^c-t^iv 
to  move  to  enter  the  verdict  for  the  plaintiff.  ^ 

KnowU»^  in  last  Michaelmas  term,  obtained  a  rale  nisi  accordingly. 

WaUon  (with  whom  was  Mani$ty)  now(a)  showed  cause. — The  Gommis* 
sioner  had  authority  to  make  the  award.     Stat.  6  &  7  W.  4,  o.  71,  s. 
45,  enacts  that,  «<  if  any  suit  shall  be  pending  teaching  the  right  to 
any  tithes,  or  if  there  shall  be  any  question  as  to  the  existence  of  any 
modus  or  composition  real,  or  prescriptive  or  customary  payment,  or 
any  claim  of  exemption  from  or  non-liability  under  any  circumstancea 
to  the  payment  of  any  tithes  in  respect  of  any  lands  or  any  kind  of 
prodoce,  or  touching  the  situation  or  boundary  of  any  lands,  or  if  any 
difference  shall  arise  whereby  the  making  of  any  such  award  by  the 
Commissioners  or  Assistant  Commissioner  shall  be  hindered, '  it  shall 
be  lawful  for  them  to  appoint  a  time  and  place  for  determining  the 
same,  and  their  decision  is  to  be  <« final  and  conclusive:"  and  sect*. 50 
enacts  that,  «( as  soon  as  all  such  suits  and  differences  shall  have  been 
decided,'*  the  Commissioners  shall  frame  the  draft  of  their  award,  def 
daring  the  amount  of  rent-charge.   The  plaintiff  contends  that,  under 
these  sections,  the  Commissioner  had  no  power  to  make  the  award  upon 
which  the  defendant  relies,  until  the  question  of  title  raised  by  the  suit 
pending  in  Chancery  had  been  determined,  and  that  such  question  must 
be  determined  by  the  Commissioner.    But,  first,  the  suit  is  not  a  suit 
«« touching  the  right  to  any  tithes."    These  words  mean,  not  questions 
of  right  to  tithes  as  between  individuals,  but  'questions  as  to  the  r^.^  ^a 
titheability  of  particular  lands.    The  suit  in  question  is  brought  ^ 
by  the  present  defendant  for  an  account ;  the  parties  against  whom  the 
suit  b  brought  admit  the  titheability  of  the  land  in  question ;  but  they 
assert  that  the  defendant  is  not,  and  that  other  persons  are,  the  owners 
of  the  tithes.    [Pattbson,  J. — The  words  '^as  to  the  existence  of  any 
modus,"  &c.,  seem  to  cover  all  questions  of  titheability :  if  so,  the  pre* 
ceding  words  «<  touching  the  right  to  any  tithes"  must  mean  something 
else.]    The  latter  part  of  the  description  only  extends  and  explains  the 
meaning  of  the  former.     Sect.  9  of  stat.  5  &  6  Vict.  c.  54,  which  is  in 
pari  materifi,  gives  the  Commissioners  power,  «« in  all  cases,  whether 
the  tithes  of  any  parish  have  been  commuted  or  not,  where  any  ques- 
tion as  to  the  liability  of  any  lands  to  the  render  of  tithes,  or  as  to  the 
existence  of  any  modus,"  &c.  (following  the  language  of  stat.  6  &  7 
W.  4,  c.  71,  a.  45),  «« shall  have  been  heard  and  determined  by  the  said 
Commissioners,"  *^to  make  an  award"  «« for  the  determination  of  all 
questions  of  arrears  of  tithes  claimed  in  any  suit  which  may  be  pend* 
ing  in  any  court  of  equity  for  the  purpose  of  trying,  as  to  the  same 

(o)  The  argnoieiiU  w«r«  oompleted  on  tbii  dij ;  the  Jndgmenti  were  delSrered  on  tho  9th 
VobroAiy  foUowing. 
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lands,  such  liabilitj,"  &o.     From  tbis  it  is  dear  that  the  words  (<toiiclh 
isg  the  right  to  any  tithes/'  in  stat.  6  &  7  W.  4,  o.  71,  s.  45,  meta 
touching  the  liability  of  any  lands  to  the  render  of  tithes.   [Coleridqi, 
J. — According  to  year  oonstrnetion,  the  word  t<8uit,"  in  sect.  45,  does 
not  refer  at  all  to  a  suit  in  equity.]   A  suit  in  equity  in  respect  of  tithes 
is,  properly,  always  a  suit  for  an  account.    The  Court  of  Chaneery  can- 
not, strictly  speaking,  decide  the  question  of  title  to  tithes.    It  ess 
only  decree  an  account,  when  the  title  h^s  been  determined  by  another 
♦11Q1  ^^^^°^*^'     [WiQHTMAN,  J. — A  suit  for  an  account  may  often, 
-^  ^practically,  raise  a  question  of  title.     Colbridgb,  J. — The  use 
of  the  word  «<  suit,'*  in  sect.  45,  seems  as  if  intended  to  coTer  some- 
thing  more  than  the  mere  questions  of  titheability  which  are  enume> 
rated  afterwards.]    Its  meaning  is  explained  by  stat.  &  k  6  Vict.  c.  54, 
••  9.    [WiGHTMAN,  J. — Where  the  Commissioner,  nnder  sect.  27  of  the 
former  Act,  confirms  a  parochial  agreement  made  under  sect.  21,  which 
•ets  out  «un  what  right"  each  <«  tithe  owner  is  entitled  to"  the  tithes, 
is  he  not,  in  fact,  determining  a  question  of  title  ?]    Regina  v.  Tithe 
Commissioners,  15  Q.  B.  620  (E.  C.  L.  R.  vol.  69),  deeidea  that  he  is 
not.     <<  Tithe  owner,"  in  sect,  21,  means,  as  sect.  12  shows,  merely  the 
person  ^  in  actual  possession"  of  the  tithes ;  and  therefore  the  ooe* 
firmatioa  of  the  parochial  agreement  would  not  neceaaarily  determine 
ft  question  of  title  between  two  rival  claimants. 

Next,  the  suit  in  question  is  not  a  suit  «<  whereby  the  making"  of  the 
award  is  «  hindered ;"  and  it  must  have  that  effeet,  in  order  to  come 
within  the  provisions  of  sect.  45;  Girdlestone  v.  Stanley,  8  Y.  A^  C. 
421.t  ^be  purpose  of  the  award  is  to  determine  the  amount  of 
rent-charge ;  and  that  question  is  not  affected  by  the  question  to  whom 
rent-charge  is  payable ;  Regina  v.  Tithe  Commissioners. 

Moreover,  the  decision  of  the  Commissioners  is,  by  sect.  45,  to  be 
<<  final  and  conclusive  on  all  persons."  But  their  decision  upon  a  quesp 
tion  of  title  to  tithes  between  two  rival  claimants  could  not  be  eoncla- 
Bive;  for,  by  sect.  71,  «<any  person  having  any  interest  in  or  claim  te 
any  tithes,  or  to  any  charge  or  eneumbranoe  upon  any  tithes,"  before 
the  passing  of  the  Act,  is  to  have  « the  same  right  to  or  claim  upon  the 
rent-charge  for  which  the  same  shall  be  commuted,"  as  he  had  to  or 
*1')01  ^P^°  ^^^  *tithes,  and  <<  the  like  remedies  for  recovering  the  same 
-^  as  if  his  right  or  elaim"  «  had  accrued  after  the  eommntation.*' 
It  is  clear,  therefore,  that  any  question  to  title  of  tithes  oould  be  tried 
before  the  ordinary  tribunals  after  the  award  was  made. 

Lastly,  the  award  in  the  present  case  has  been  duly  confirmed,  aad 
b,  therefore,  by  sects.  52,  66,  « binding  on  all  persona  interested  ia 
the  said  lands  or  tithes,"  and  cannot  now  «<  be  impeached"  <»  by  reason 
of  any  mistake  or  informality  therein  or  in  any  proceeding  relatinf 
thereto." 

{Maniitjf  was  stopped  by  the  Court.) 
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Knawle$j  Athertmj  and  21  J<me%^  oontri. — The  Bait  in  qnestion  doea» 
])ractioallyy  involve  a  question  of  titheabili^.  The  defendants  them 
deny  the  right  of  the  plaintiff  to  tithes,  on  the  ground  that  the  land  in 
qnestion  had,  before  enclosure,  been  separated  from  the  impropriate  rec« 
tory  ;  that  is,  on  the  ground  that  there  is  no  tithe  arising  to  him  out 
of  that  land.  [Colbridgb,  J. — No ;  on  the  ground  that  the  tithe  arising 
from  that  land  belongs  to  some  one  else.]  The  answers  to  the  bill  raise 
the  question  whether  tithe  arises  to  any  one  out  of  that  land ;  for  thd 
defendants  state  that  for  many  years  no  tithe  has  been  paid,  and 
that  it  cannot  be  shown  that  it  «ver  has  been  paid*  It  has  been 
urged  that  this  suit  is  not  one  «<  whereby  the  making"  of  the  award 
is  «« hindered.'*  But  those  words  refer  only  to  the  words  <<  any  diffeiN 
ence/*  which  immediately  precede  them,  and  not  to  the  various  ques« 
tions  and  claims  before  enumerated,  of  which  the  suit  <^  touching  the 
right  to  any  tithes"  is  one^  Be  Crosby  Tithea,  18  Q.  B.  761  (E.  C.  L. 
R.  vol.  66),  is  an  authority  to  show  that  *the  Commissioner  has  -^^  .^ 
power  to  determine  a  suit  of  this  nature ;  and  that  it  comes  *- 
within  the  description,  in  sect.  45,  of  a  suit  «<  touching  the  right  to  any 
tithes/'  [Pattbson,  J. — In  that  case  the  question  raised  by  the  suit 
was  whether  tithe  was  payable  at  all.]  It  can  hardly  be  said  that  that 
was  the  only  question  raised:  the  suit  also  involved  the  qnestion  whether, 
if  tithe  was  payable  at  all,  it  was  payable  to  the  vicar  or  to  the  rector. 
[Pattesok,  J. — ^You  are,  in  fact,  contending  that  Regina  v.  Tithe  Com- 
missioners, 15  Q.  B«  620  (E.  C.  L.  B.  vol.  69),  ought  to  be  overruled.] 
In  that  case  there  was  no  <(suit"  << pending;"  and  the  judgment  pro- 
ceeded expressly  upon  the  ground  that  the  question  was  not  «  a  differ- 
ence" «<  whereby  the  making"  of  the  award  was  «  hindered."  Wether- 
ell  V,  Weighill,  8  Y.  &  C.  243,t  also  decides  that  the  Commissioners  have 
power  to  determine  a  suit  of  this  kind,  although  such  power  is  discre^ 
tionary.  [WiOHTMAN,  J. — If  you  contend  that  a  suit  pending  between 
two  rival  claimants  of  tithes  is  a  suit  <«  touching  the  right  to  any  tithes," 
within  the  meaning  of  sect.  45,  how  do  you  explain  the  language  of 
sect.  71  ?]  That  section  applies  only  to  questions  connected  with  the 
right  to  tithes  in  which  there  has  been  no  suit  brought,  and  no  decision 
by  the  Commissioner.  The  language  of  sect.  45  is  too  plain  to  be  con- 
trolled by  mere  inference  from  the  language  of  other  sections.  (They 
also  referred  to  stat.  2  &  8  Ed.  6,  c.  13,  ss.  5,  6.) 

Fattsson,  J. — The  defendant  in  this  action,  who  is  the  impropriate 
rector  of  the  parbh  of  St.  Giles,  Durham,  distrained  upon  the  close  of 
tbe  plaintiff^  one  of  the  ^parishioners,  for  arrears  of  rent-charge  r^tteo 
dae  from  him  according  to  the  apportionment  made  by  the  assist-  *- 
ant  Commissioner  under  the  Tithe  Commutation  Act,  6  &  7  W.  4,  c.  71« 
Certain  lands  in  the  parish  had  been  enclosed  and  allotted  in  1816 :  and, 
at  the  time  when  the  award  of  the  Commissioner  was  made,  a  suit  in 
Chancery  was  pending,  instituted  by  the  present  defendant  against  the 
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ownerB  of  certain  burgage  tenemental  inolading  the  plaintiff,  for  an 
account  of  tithes  due  from  them,  as  such  owners,  to  the  defendant,  in 
respect  of  the  land  allotted  to  them.  Notice  of  the  suit  was  given  to 
the  Commissioner ;  but  he  made  no  inquiry  as  to  the  title  of  the  present 
defendant,  although  he  practically  decided  that  the  land  was  not  exempt 
from  tithes.  It  appears,  by  the  proceedings  in  equity,  that  there  were  j 
some  burgage  tenements,  in  the  parish  which  were  exempt,  according  to  I 
the  defendanta  in  the  suit,  from  payment  of  tithes,  the  former  impro- 
priate rector  hating  conveyed  away  the  tithes  to  the  owners  of  those 
burgage  tenements,  who  were  therefore  at  the  same  time  the  owners  of 
the  tithes.  The  suit,  therefore,  raised  a  question  of  title  between  the 
impropriate  rector  and  the  owners  of  those  burgage  tenements.  It  wu 
contended  that  this  was  a  <<  suit"  « pending  touching  the  right  to  any 
tithes,"  within  the  meaning  of  stat.  6  &  7  W.  4,  c.  71,  s.  45,  and  that 
therefore  the  Commissioner  was  bound  to  determine  it  before  making 
his  award.  Now,  if  the  words  « touching  the  right  to  any  tithes"  mean 
<«  touching  the  title  to  any  tithes  as  between  rival  claimants,"  the  suit 
in  question  would  be  one  which  the  Commissioner  has  the  power  to 
determine :  but,  if  we  couple  them  with  the  words  which  follow  shortly 
after,  <«  whereby  the  making"  of  the  award  <«  shall  be  hindered,"  it  is 
*1  '^^l  *^^^^^9  ^  ^®  decided  in  Regina  v.  Tithe  Commissioners,  15  Q. 
^  B.  620  (E.  C.  L.  R.  vol.  69),  that  they  cannot  refer  to  a  question 
of  title  of  that  kind,  because  such  a  question  does  not  hinder  the  making 
of  the  award,  which  is  merely  for  the  purpose  of  determining  the  amount 
of  the  rent-charge  payable,  and  not  the  particular  person  to  whom  it  is 
payable.  It  has  been  said  that  in  the  case  of  Regina  v.  Tithe  Com- 
missioners there  was  not  a  suit  pending,  but  only  a  «<  difference,"  to 
which  alone  the  words  «  whereby  the  making"  of  the  award  (<  shall  be 
hindered"  apply.  But  I  think  that  the  words  «<  whereby  the  making" 
of  the  award  <«  shall  be  hindered"  refer,  not  only  to  the  words  <<any 
difference,"  but  to  all  the  questions  and  claims  mentioned  in  the  pre- 
vious part  of  the  section.  It  is,  therefore,  unnecessary  for  us  to 
express  an  opinion  as  to  whether  the  Commissioner  has,  in  some  cases, 
power  to  determine  a  Chancery  suit :  and  we  expressly  guarded  our- 
selves against  expressing  an  opinion  on  this  point  in  Regina  v.  Tithe 
Commissioners.  It  is  clear  that  he  has  not  power  to  do  so  unless  the 
suit  hinders  the  making  of  his  award.  This  construction  of  sect.  45  is 
confirmed  by  sect.  71,  which  provides  that  any  person  shall  have  the 
same  right  to  or  claim  upon  the  rent-charge  as  he  had  upon  the  tithes 
before  the  statute  passed,  and  the  like  remedies  for  recovering  the 
same  as  if  his  right  or  claim  had  accrued  after  the  commutation.  The 
making  of  the  award,  therefore,  would  do  no  mischief  to  either  party 
as  regards  questions  of  title  to  tithes,  which,  by  sect.  71,  can  be  liti- 
gated in  the  same  manner  after  the  award  as  they  could  have  been 
before.    None  of  the  cases  cited  are  exactly  in  point  either  way ;  but 
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the  principle  ^involved  in  til  of  them  ifl  against  the  plaintiff,  r^-ir^ 
The  present  question  is  simply  one  of  title  between  two  rival  *- 
claimants  of  tithes,  and  therefore  one  whioh  the  Commissioner  had  no 
power  to  determine.    For  these  reasons  I  am  of  opinion  that  this  rale 
oaght  to  be  discharged. 

CoLBBiDGB,  J. — I  am  of  the  same  opinion.    The  question  tnma 
entirely  npon  the  language  of  sect.  46.    It  has  been  contended  that 
the  words  <«  touching  the  right  to  any  tithes"  refer  to  questions  touch 
ing  the  right  of  one  of  two  rival  claimants  to  tithes  of  which  the  exist* 
ence  is  undisputed,  and  not  to  questions  as  to  the  right  of  any  one  at 
all  to  tithes  out  of  the  particular  lands.    It  is  almost  an  absurdity,  how- 
ever, to  suppose  that  the  statute  would  give  the  Commissioners  the  power 
to  determine  a  suit  of  this  limited  character,  and  yet  make  no  provision 
for  their  determining  suits  involving  the  general  question  of  titheability. 
fiat,  if  it  be  held  that  the  language  of  the  section  is  meant  to  include 
both  kinds  of  suit,  then  it  is  clear  that  the  former  kind  is  one  which, 
according  to  a  recent  decision  of  this  Court,  to  which  we  still  adhere, 
does  not «« hinder"  «<  the  making"  of  the  award,  and  therefore  is  not  one 
which  the  Commissioner  has  power  to  determine.   If  it  were,  moreover, 
the  provisions  of  sect.  71  would  be  useless.    Another  argument  is  this. 
Sect.  45  is  a  very  strong  enactment,  taking  away  from  the  ordinary 
tribunals  a  large  number  of  questions,  and  bringing  them  before  Com- 
missioners, who,  however  able  and  learned,  are  necessarily  without  that 
assistance  which  a  properly  constituted  Court  would  have:  and  the 
meaning  of  the  section,  therefore,  ought  not  to  be  strained  beyond  its 
necessary  and  obvious  intention.   We  should  be  doing  so,  if  we  included 
within  its  *provbions  suits  which  do  not  hinder  the  making  of  the  p^^  .  . 
award.     That  it  was  not  the  intention  of  the  statute  to  include  ^ 
these  is  also  clear  from  the  language  of  the  whole  section ;  for  all  the 
other  questions  there  specified,  as  within  the  power  of  the  Commis- 
sioners to  determine,  are  questions  which  would  hinder  the  making  of 
the  award. 

WiGHTMAN,  J. — The  question  in  the  present  case  is,  whether  the 
Tithe  Commissioner  could  make  a  valid  award  while  this  suit  in  equity 
was  pending.  That  depends  upon  whether  it  was  a  «  suit"  «<  pending 
touching  the  right  to  any  tithes,"  within  the  meaning  of  stat.  6  &  7  W. 
4,  e.  71,  8.  45.  I  confess  that  I  was  at  first  struck  with  the  effect  of 
that  section,  taken  together  with  sects.  21,  60.  Sect.  50  provides  that 
the  draft  award  by  the  Commissioner  <<  shall  contain  all  the  particulars" 
t<  required  to  be  inserted  in  any  parochial  agreement."  Sect.  21  enacts 
that  every  parochial  agreement  shall  distinguish  <«  in  what  right  every** 
M  tithe  owner  is  entitled  to"  « tithes."  If  the  question  depended  solely 
upon  these  sections,  I  should  have  doubted  whether,  the  words  <<  touch- 
ing the  right  to  any  tithes"  being  so  general,  the  Commissioner  could 
have  made  a  valid  award  before  he  had  determined  this  suit.     Bnt^ 
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upon  exammation,  the  8oit'  tarns  oat  to  be,  not  a  suit  toackbg  the  rig^t 
to  any  tithes,  bat  a  snit  between  two  rival  claimants  of  tithes,  the 
•existence  of  the  tithes  not  being  oalleii  in  qaestion.  To  hold  that  eaek 
a  suit  comes  within  the  meaning  of  seot.  45  would  fie  to  hold  that  the 
provisions  of  sect.  71  are  perfectly  nugatory.  Under  the  latter  pcetioa 
the  rival  parties  might  still  try  their  title  to  the  rent-charge,  after  the 
^1  f^fi!  ^^^^^  ^^  ^^^^  *made ;  so  that  the  decision  of  the  CommissioBer 
^  could  not  be,  as  sect.  45  dedares  that  all  his  decisions  npoa  the 
questions  there  enumerated  ahall  be,  ^«  final  and  conclasive." 

Erle,  J.f  concurred.  Rule  4tsdiai^d.(a] 

(o)  Beporled  hf  Riadi  Sffii,  B«|. 


The  QUEEN,  on  the  prosecution  of  the  Marquis  of  BRISTOL  and 
Others  V.  The  TITHE  COMMISSIONERS  for  ENGLAND  and 
WALES.    Feb.  21. 

(Re  HALE  Tithes.) 

MandamaSy  directed  to  the  Tithe  Commissionen,  alleged  that  thej  had  proceeded  to  effect  * 
commutation  of  the  tithes  of  the  parish  of  H. ;  and  that,  dnring  the  prooeedingt,  certahi  dif* 
ferenees,  whereby  the  making  of  their  award  was  hiodered,  arose  between  landownen  in  tiis 
parish  and  the  vioar,  vis.,  whether  certain  old  enclosed  lands  were  exempt  from  the  render  of 
great  tithes  in  kind,  and  of  tithes  of  wool  and  lamb  in  kind,  or,  if  not  to  exempt,  whether  they 
were  salgeot  only  to  the  payment  of  Is.  per  acre  yeariy,  in  lien  of  the  said  tithes,  to  the  isBprcH 
priator ;  and  whether  certain  new  enclosed  lands  were  wholly  exempt  from  the  render  of  grest 
tithes  in  kind,  and  of  tithes  of  wool  and  lamb  in  kind.  The  writ  commanded  the  Cominis- 
■ioners  to  hear  and  determine  the  said  diflTerencea. 

Betam :  That  at  a  former  meeting  of  the  Commissionecs,  fbr  the  pnriXMe  of  awarding  the  amooat 
of  rent-charge  payable  by  a  township  of  the  said  parish,  the  vicar  claimed  the  tithes  of  lamb 
and  wool,  the  impropriate  rector  protesting  against  snch  claim,  and  the  landownora  contemiiBg 
that  by  an  agreement^  confirmed  by  a  deoree  in  Chancery  in  I6i>9,  all  the  tithes  of  the  parish 
had  been  commuted.  That  at  a  subsequent  meeting,  the  Commissioners  having  given  notice 
that  it  would  be  held  for  the  hearing  and  determining  certain  diflTerences  whereby  the  nuking 
of  their  award  was  aUeged  to  be  hindered,  the  vicar  proposed  tint  his  title  to  the  titbssof 
wool  and  lamb  should  be  tried  by  a  feigned  issue,  the  Commissioners  first  awarding  the  amoanl 
of  rent>ohRrge  to  be  paid  in  lien  of  them  to  the  party  entitled ;  that  the  landowners  insisted 
that  the  tithes  of  lamb  and  wool  had  been  extinguished  by  agreement  and  by  decree  in  Chaa- 
oery,  and  that  a  dilTerenee  existed  between  the  landowners,  vicar,  and  impropriator  eoneenuag 
the  said  tithes ;  and  they  called  upon  the  Commissioners  to  determine  the  question.  That  it 
was  then  arranged  that,  if  Uie  parties  would  not  consent  to  try  as  above,  the  landowners  might 
apply  for  a  mandamus  to  the  Commissioners  to  try  the  question  whether  the  said  tithes 
belonged  to  the  vicar  or  to  the  landowners  as  impropriators  of  the  tithes  of  their  respective 
lands.  The  return  also  stated  that  the  said  question,  raised  at'  the  last-mentioned  meeting, 
was  one.  of  title.  It  then  set  out  a  bill  in  Chancery,  filed  in  1812  by  the  then  vicar  againit 
oartain  landowners,  for  svbtraetion  of  tithes,  in  which  the  question  was  nused  whether  the 
lands  of  the  parish  were  ever  liable  to  pay  tithes  of  lamb  snd  wool  to  the  vicar;  and  also  a 
decree  in  the  said  suit,  In  1817  (by  which  it  appeared  that  the  defendants  dierein  contended 
that  by  an  agreement,  confirmed  by  decree  of  Chaneeiy  in  1609,  part  of  certain  encloeed 
lands  was  allotted  to  the  vicar  in  lieu  of  all  titiies  arising  to  him  from  the  said  lands,(a)  and  by 
a  further  agreement,  in  1707,  the  landowners  agreed  to  pay  the  the  rieu  Hd  per  mere  in  Ken 
of  all  small  tithes  thronghaot  the  parish),  which  decree  of  1817  ordered  the  maater  to  take 
aeconnt  of  the  tithes  of  wool  and  lamb,  as  doe  to  the  vicar,  dismissing  his  bill  as  to  tithes  of 
hay.  The  return  then  stated  a  bill  in  Chancery,  filed  in  1819,  by  the  impropriate  reetort 
sgainst  the  vicar,  claiming  the  tithes  of  wool  and  hudlb,  whish  hill  wii  diaaisied  with 

(a)See.p.MS,]iote(4i)i 
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It  then  itated  penaptioii  of  the  tithes  by  the  riear ;  and  that  the  CommiMioaen,  eonslderiBf 
tbtt  the  said  decrees  established  the  right  of  the  vicar  to  tithes  of  lamb  and  wool,  declined  to 
comply  with  a  requisition  of  the  landowners,  calling  on  them  to  confirm  the  agreements  of 
1699  and  1707,  under  stat  6  4  0  Viet  e.  64,  s.  7,  and  refnsed  to  decide  the  qaestion  of  Utln. 
That,  in  1846,  the  said  landowners  obtained  a  mandamos  to  confirm  the  agreements  and  decide 
the  differences  pending,  and  that,  on  return  made,  and  demurrer,  judgment  was  given  for  the 
Commisfioners^  That  the  assistant  Commissioner,  in  1860,  made  his  award,  which,  after  a 
fortnight's  notice  to  the  landowners,  to  give  them  an  opportunity  of  advancing  any  further 
claim,  was  confirmed;  and  which  awarded  that  all  titheable  lands  in  the  parish  were  subject  to 
pftjmeat  of  all  tithes  in  kind,  that  certain  persons  therein  named  were  impropriators  respee- 
tively  of  the  great  tithes  in  the  parish,  and  that  the  vicar  for  the  time  being  was  in  possession 
of  the  tithes  of  wool  and  lamb,  and  entitled  to  the  residue  of  the  tithes;  and  awarded  certain 
rent-charges,  in  lieu  of  tithes,  to  the  impropriators,  and  to  the  vicar  '*  or  to  the  party  lawfully 
entitled,"  in  lien  of  tithes  of  wool  and  lamb,  and  of  the  said  residue  of  tithes. 

Held,  on  demurrer  to  this  retnni,  that,  upon  the  whole  record,  the  question  raised  wss  purely  a 
question  of  title  between  the  impropriator  and  the  vicar,  and  that  no  difference  existed  between 
the  landowners  and  the  rioar  which  hindered  the  making  of  the  award  and  which  the  Commis- 
sioners were  therefore  Iwnnd  to  hear  and  determine. 

Qnan,  whether  the  writ  was  not  bad,  as  raising,  on  the  face  of  it,  a  question  of  title. 

Mandamus.  The  writ  charged  that  the  Tithe  Commissioners  daly 
proceeded,  under  stat.  6  &  7  *W.  4,  c.  71,  to  effect  a  eommuta-  p^^  .- 
tion  of  the  tithes  of  the  parish  of  Great  Hale,  in  the  county  of  ^ 
Lincoln,  and  that,  daring  the  said  proceedings,  divers  differences  arose 
wberebj  the  making  of  their  award  according  to  the  said  Act  was  hin* 
dered,  whereof  they  had  notice;  that  is  to  say,  a  certain  difference 
between  the  owners  of  certain  lands  in  the  said  parish,  called  and  known 
as  the  old  enclosed  lands,  and  the  Rer.  R.  Bingham,  then  being  vicar 
of  the  said  parish ;  the  said  landowners  claiming  and  insisting  that  the 
Baid  old  enclosed  lands  were  wholly  exempted  from  the  render  of  all 
great  tithes  in  kind,  and  of  all  tithes  of  wool  and  Iamb  in  kind,  or,  if 
not  80  exempted,  that  they  were  subject  only  to  the  payment  of  !••  per 
acre  yearly,  to  wit,  to  the  impropriator  of  the  said  pariah,  for  and  in 
liea  of  the  same  tithes ;  (a)  and  a  certain  other  difference,  between  the 
owners  of  certain  other  lands  in  the  said  parish,  called  the  new  enclosed 
lands,  and  the  said  vicar ;  the  last  ^mentioned  landowners  claim*  .^^  .^ 
ing,  &c.,  that  the  said  new  enclosed  lands  were  wholly  exempted  ^ 
or  discharged  from  the  render  of  all  great  tithes  in  kind,  and  tithes  of 
wool  and  Iamb  in  kind :  which  several  claims  the  vicar  then  denied.  The 
writ  commanded  the  Commissioners  to  hear  and  determine  the  said  dif* 
ferences. 

^  The  return  alleged  that,  on  24th  March,  1843,  the  Tithe  Commis- 
sioners issued  a  notice  that,  on  24th  April  next,  they  would  proceed  to 
ascertain  and  award  the  sum  to  be  paid  by  way  of  rent-charge  instead 
of  the  tithes  of  the  township  of  Great  Hale  in  the  parish  of  Great 
Hale.  That  the  meeting  was  held  on  24th  April,  before  an  assistant 
Commissioner,  at  which  the  agents  for  the  several  parties  concerned 
attended ;  and  that  the  agent  of  Sir  George  Farrant,  the  impropriate 
rector,  then  protested  against  the  vicar's  claim  to  the  tithes  of  lamb 
and  wool ;  and  the  agent  for  the  landowners  of  the  parish  then  con« 

(a)  See  p.  ISe,  note  (a). 

VOL.  xvm. — ^11 
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tended  that,  under  and  by  virtue  of  a  decree  of  the  Court  of  Chancery, 
dated  1699,  all  the  tithes  of  the  parish  had  been  commuted ;  and  the 
agent  of  the  vicar  then  contended  that  the  vicar  was  entitled  to  the 
tithes  of  lamb  and  wool.     That  the  said  meeting  was  adjourned ;  and 
that,  on  22d  January,  1844,  the  Tithe  Commissioners  gave  notice  that, 
on  22d  February  then  next,  they  would  proceed  to  hear  and  determine 
certain  differences  which  had  arisen,  <<  whereby  the  making  an  award 
for  the  commutation  of  the  tithes  of  the  said  parish  of  Great  Hale  was 
alleged  to  be  hindered  and  obstructed.*'    That,  on  22d  February,  the 
meeting  was  accordingly  held  before  an  assistant  Tithe  Commissioner, 
when  counsel  on  behalf  of  the  vicar  proposed  that  the  title  of  the  vicar 
to  the  tithes  of  wool  and  Iamb  should  be  tried  on  a  feigned  issue,  and  that 
♦1  ^01  ^^®  Tithe  Commissioners  should  award  a  rent-charge  in  lieu  of 
-1  *great  tithes  to  the  landowners  in  the  said  parish,  a  rent-charge 
in  lien  of  the  tithes  of  wool  and  lamb  to  the  party  entitled  thereto,  and 
a  rent-charge  in  lieu  of  the  other  small  tithes  to  the  vicar ;  and  counsel 
on  behalf  of  the  said  landowners  then  claimed  and  insisted  that  the  said 
tithes  of  wool  and  lamb  were  extinguished  by  virtue  of  a  certain  agree- 
ment and  a  decree  of  the  Court  of  Chancery,  and  that  a  difference  was 
then  existing  between  the  said  landowners,  vicar,  and  impropriator, 
concerning  the  said  tithes  of  lamb  and  wool;  and  the  said  counsel 
called  upon  the  assistant  Tithe  Commissioner  to  determine  whether  or 
not  the  vicar  was  entitled  to  the  said  tithes  of  lamb  and  wool.    That 
counsel  for  the  vicar  then  claimed  the  same  tithes  as  belonging  to  him. 
That  it  was  agreed  that  the  said  parties  should  have  time  to  consider 
whether  they  would  not  consent  to  try  a  feigned  issue  as  to  the  title  to 
the  said  tithes  of  lamb  and  wool,  and  that  if  they  did  not  so  consent, 
the  landowners  should  be  at  liberty  to  move  the  Court  of  Queen's 
Bench  for  a  mandamus  to  compel  the  Tithe  Commissioners  to  try  the 
question,  whether  the  said  tithes  belonged  to  the  vicar,  or  to  the  land- 
owners as  impropriators  of  the  tithes  of  their  respective  lands.     And 
the  return  alleged  that  <<  the  question  raised  at  the  said  meeting  con- 
cerning the  said  tithes  of  lamb  and  wool  was  a  question  of  title." 

The  return  proceeded  to  state  that,  in  1812,  the  present  vicar  filed  a 
bill  in  Chancery  against  certain  occupiers  of  land  in  the  said  parish  for 
the  subtraction  of  tithes  (including  lamb  and  wool),  and  that  a  question 
was  raised  by  the  said  suit  for  the  decision  of  that  Court,  whether  the 
lands  of  the  said  parish  were  ever  liable  to  the  payment  of  tithes  of 

♦1  Rni  ^^™^  ^^^  ^^^^  ^^  ^^^^  *^^  ^^^  vicar,  and  whether  from  time  im- 
-1  memorial  the  said  lands  had  not  been  wholly  free  from  the  pay- 
tnent  thereof.  That,  on  14th  November,  1817,  a  decree  of  the  Court 
of  Chancery  was  made  in  the  said  suit  (which  decree  was  set  out,  and 
by  which  it  appeared  that  the  defendants  contended  that,  by  an  agree- 
ment in  1697,  confirmed  by  a  decree  in  Chancery  in  1699,  between  the 
then  vicar  and  certain  occupiers  of  lands  in  the  said  pariah,  a  part  of 
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certain  newly  enclosed  lands  was  allotted  to  the  ricar  in  lieu  of  all 
tithes  arising  to  him  from  the  said  enclosed  lands  ;(a)  and,  hy  a  subse- 
qaent  agreement  in  1707,  between  the  then  vicar  and  landowner,  1|(2. 
per  acre  was  agreed  to  be  paid  to  the  vicar  by  the  said  landowners  in 
iiea  of  all  small  tithes  throughout  the  parish) ;  which  decree  of  Novem- 
ber, 1817,  ordered,  among  other  things,  the  Master  to  take  an  account 
of  the  tithes  of  lambs  and  wool  as  being  due  to  the  vicar,  dismissing 
his  bill  as  to  tithes  of  hay,  also  claimed  by  him.  That,  after  this  de- 
cree, all  the  defendants  in  that  suit,  except  one  William  Dawson,  who 
was  tenant  to  the  impropriate  rector,  paid  the  vicar  five  years'  arrears 
of  tithes  so  decreed  to  him. 

The  return  then  stated  that  in  1819  the  then  impropriate  rectors 
filed  a  bill  in  Chancery  against  the  present  vicar  for  the  tithes  of  wool 
and  lamb,  setting  up,  among  other  things,  the  said  decree  of  1817 ; 
and  that,  on  the  25th  January,  1821,  the  bill  was  dismissed  with  costs. 
That,  in  1821,  the  said  W.  Dawson  preferred  a  petition  to  the  Court 
of  Chancery,  to  exhibit  a  supplemental  bill  *in  the  original  suit  p^^  ^^ 
in  which  the  decree  of  1817  was  made,  and  to  prove  that  the  vicar  ^ 
was  not  entitled  to  tithes  of  Iamb  and  wool,  or  any  compensation  or 
satisfaction  for  the  same,  which  petition  was  ordered  to  be  dismissed 
with  costs ;  and  an  appeal  against  such  order  was  also  dismissed. 
That,  after  this  last  decree,  the  said  W.  D.  paid  all  the  arrears  of 
tithes  decreed  to  be  paid  by  him,  including  the  arrears  of  the  tithes  of 
lamb  and  wool.  That,  since  1817,  all  the  tithe  payers  in  tlie  parish, 
except  the  said  W.  D.,  had  paid  or  compounded  for  the  tithes  of  lamb 
and  wool  to  the  vicar ;  that  the  Tithe  Commissioners,  considering  that 
the  said  decrees  established  the  principle  that  the  said  tithes  of  lamb 
and  wool  were  payable  to  the  vicar  in  kind,  and  that  neither  the  rector, 
nor  any  other  person  whatsoever,  other  than  the  vicar,  had  ever  any 
title  to  the  said  tithes,  sent,  on  5th  June,  1845,  an  answer  as  follows  to 
a  requisition  made  to  them  by  the  agents  of  the  landowners. 

<(  Gentlemen.  In  answer  to  your  requisition  to  the  Tithe  Commis- 
sioners for  England  and  Wales,  I  am  directed  to  inform  you  that  their 
power  to  confirm  agreements  touching  tithes  made  before  the  passmg 
of  the  act  6  &  7  W.  4,  c.  71,  is  confined  to  such  agreements  as  are  not 
of  legal  validity,  (i)  The  Tithe  Commissioners  are  of  opinion  that,  as 
between  the  landowners  and  the  impropriate  rector  of  the  parish,  the 
agreements  you  refer  to  are  valid,  and  therefore  that  it  would  be  im- 
proper in  the  Tithe  Commissioners  to  affect  to  give  validity  to  what 
requires  no  confirmation  on  their  part.  So  far  as  the  vicarial  rights 
are  concerned,  the  Tithe  Commissioners  are,  indeed,  of  opinion  that 

(a)  The  ntam  in  this  eue  did  not  Mt  oat  the  farther  agreement  at  the  same  time,  by  the 
ft&downere,  to  paj  to  the  impropriate  reetor  1«.  per  aere,  yearly,  in  Iiea  of  tithes  arising  to  him 
from  eertaiB  other  old  enelosed  lands.  See,  howerer^  the  wiitf  also  Kegina  v.  lithe  Commit* 
iioiiers,  14  Q.  B.  459,  461  (B.  0.  L.  R.  ToL  6S). 

(i)  Bee  fltaL  6  A  6  Viet  e.  64^  s.  7, 
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^.^p^  the  said  ^agreements  are  not  valid;  but  they  do  not  therefore 
''-'  feel  that  they  are  bound  to  confirm  them ;  and,  after  giving  the 
subject  their  best  consideration,  they  decline  doing  so.  I  am  farther 
to  inform  yon  that,  looking  at  the  perception  of  tithes  by  the  vicar,  and 
the  rights  which,  under  the  12th  section  of  the  Act  for  the  Commutation 
of  Tithes,  such  perception  gives,  considering  also  the  decree  made  by 
the  Court  of  Chancery  in  1819,  dismissing  with  costs  the  bill  of  the 
impropriator  praying  to  be  declared  owner  of  the  tithes  of  lamb  and 
wool  in  the  said  parish,  they  think  they  are  bound  to  act  on  the  prin- 
ciple of  that  decree,  and,  adverting  to  the  44th  section  of  the  Tithe 
Act,  and  bowing  to  the  dicta  of  several  of  the  Judges  of  Her  Majesty's 
Courts  at  Westminster,  intimating  that  the  Tithe  Commbsioners  ought 
not  to  deal  with  questions  of  title,  they  have  before  them  all  the 
requisites  for  making  an  award,  and  decline  making  the  previous 
decisions  you  require." 

The  return  then  alleged  that,  in  1845,  an  application  was  made  to 
this  Court  by  the  said  landowners  for  a  writ  of  mandamus  to  compel 
the  Tithe  Commissioners  to  confirm  the  agreements,  and  to  decide  and 
determine  the  differences  then  alleged  to  be  pending.  The  return  then 
stated  the  issuing  of  the  writ  and  the  return  to  it,  and  the  demurrer 
thereto,  and  judgment  for  the  Commissioners.(a)  That,  on  21st  Feb- 
ruary, 1850,  the  assistant  Tithe  Commissioner  made  his  final  award 
concerning  the  commutation  of  the  tithes  in  the  said  parish;  after 
which  the  agents  of  the  landowners  had  a  fortnight's  notice  that  the 
Tithe  Commissioners  were  about  to  confirm  the  award ;  and,  the  land- 
owners not  having  given  any  notice  of  their  intention  to  raise  the 
^'i  R^1  4^^^^^^°  ^^^  raised,  *the  said  Tithe  Commissioners,  considering 
-*  "  that  the  said  disputes  and  differences  were  not  such  as  should 
hinder  or  did  hinder  the  making"  their  award,  on  28th  February,  1850, 
duly  confirmed  the  said  award. 

The  award  was  then  set  out,  which  found  that  5841  acres,  2  roods 
and  23  perches  in  the  parish  were  subject  to  payment  of  all  manner  of 
tithes  in  kind ;  and  that  Sir  George  Farrant  and  Thomas  Farrant,  Esq., 
were  impropriators  of  all  great  tithes  arising  upon  the  ancient  enclosures 
of  the  township  of  Great  Hale ;  and  that  Richard  Godson,  Esq.,  was 
impropriator  of  all  great  tithes  arising  upon  the  ancient  enclosures 
of  the  township  of  Little  Hale ;  and  that  the  owners  of  all  the  rest  of 
the  lands  in  the  parish  were  impropriators  of  all  great  tithes  arising 
upon  their  respective  lands ;  and  that  the  vicar  for  the  time  being  was 
in  possession  of  the  tithes  of  wool  and  lamb  arising  upon  all  the  title- 
able  lands  of  the  parish,  and  was  entitled  to  all  the  residue  of  the 
tithes  of  the  parish:  And  it  proceeded  to  award  an  annual  rent- 
charge  of  102.  6«.  4d.  to  Sir  G.  Farrant  and  T.  Farrant;  8{.  13a.  8(2.  to 
Mr.  Godson;  1162L  to  the  several  landowners  of  the  parish  in  the 

('«)  Bm  aigina  «.  inth«  Oowninionan^  14  Q.  B.  459  (S.  0.  L,  B.  toL  68). 
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proportions  specified  in  the  schedule,  in  lien  of  the  tithes  to  which  these 
parties  were  respectively  entitled ;  and  3602.  «« to  the  vicar  for  the  time 
being,  or  to  the  party  lawfully  entitled  to  the  same,"  instead  of  all  the 
tithes  of  Iamb  and  wool  arising  upon  or  in  respect  of  all  the  titheable 
lands  of  the  said  parish;  and  4502.  instead  of  all  the  residue  of  the 
tithes  in  the  said  parish. 
Demurrer,  assigning  several  special  grounds.     Joinder. 
The  demurrer  was  argued  in  last  Hilary  term.(a) 
*Cowling^  for  the  prosecutors. — First,  the  writ  is  good.     It  r^^^pj 
will  be  contended  that  the  difference  which  the  mandamus  calls  ^ 
upon  the  Commissioners  to  decide  relates  to  a  question  of  title,  and 
therefore  is  not  within  the  provisions  of  stat.  6  &  7  W.  4,  c.  71,  s.  45. 
But  the  question  really  is,  not  to  whom  the  tithes  in  question  are  pay- 
able, but  whether  or  not  the  lands  are  exempt  from  the  payment  of 
tithes,  either  altogether,  or  (with  respect  to  the  enclosed  lands)  by  the 
substitution  of  a  modus  of  one  shilling  per  acre.     It  was  necessary  for 
the  prosecutors,  in  alleging  the  existence  of  that  modus,  to  state  to 
whom  it  was  payable,  namely,  the  impropriate  rector :  but  that  does 
not  make  the  question,  as  is  contended  on  the  other  side,  one  of  title 
between  the  impropriate  rector  and  the  vicar.     The  statement,  more* 
over,  is  laid  under  a  videlicet.     [Goleridob,  J.— That  would  not  make 
it  immaterial,  if  it  were  material  without  it.     Lord  Campbell,  C.  J.— 
Yon  mast  show  that  all  the  writ  is  good.     As  regards  the  old  enclosed 
lands,  the  question  was  to  whom  the  modus  was  payable,  the  impropriate 
rector  or  the  vicar.     That  must  surely  be  a  question  of  title.]     In  Uni- 
versity College  V.  Garton,  10  Q.  B.  760  (E.  C.  L.  R.  vol.  59),  it  was 
held  that  a  feigned  issue,  to  try  whether  certain  lands  in  a  parish  were 
liable  «^  to  render  to  the  vicar  for  the  time  being  of  the  said  parish  any 
manner  of  tithes,"  did  not  raise  a  question  of  title  between  the  vicar 
and  other  parties.     [Lord  Campbell,  C.  J. — There  the  only  point  in 
dispute  was  whether  the  land  was  liable  to  pay  vicarial  tithes  at  all :  in 
the  present  case  we  know  that  it  is  in  dispute  to  whom  the  tithes  should 
be  paid.]     It  does  not  so  appear  upon  the  writ;  and  the  Court  will  not 
*look  beyond  that.     In  Regina  v.  Tithe  Commissioners,  15  Q.  B.  r^-tr^r 
620  (E.  C.  L.  R.  vol.  69),  the  writ  expressly  averred  that  the  ^ 
point  in  dispute  was  a  question  to  which  of  the  two,  the  rector  or  the 
vicar,  the  tithes  were  payable ;  and  the  writ  commanded  the  Commis- 
sioners to  make  their  decision  "as  to  the  person  entitled  to  the  tithes.*' 
Next,  the  return  is  bad.    None  of  the  various  proceedings  which  it 
sets  oat  is  such  as  to  deprive  the  Commissioners  of  their  power  to  de- 
cide  the  differences  mentioned  in  the  writ.     The  questions  which  were 
settled  by  the  mandamus  in  1845  are  not  the  same  as  those  referred  to 
in  the  present  writ.     But,  even  if  they  did  form  part  of  the  matters 
now  in  dispute,  the  Commissioners  are  not  precluded  from  hearing  and 

(a)  Janaarj  24th  aad  28th.  Befon  Lord  Campbell,  C.  J.,  Patteaon,  Coleridge,  and  Wightman,  Ji. 
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determining  them.  Sect.  44  of  stat.  6  &  7  W.  4,  c.  71,  provides  that, 
if,  before  the  making  of  the  award  by  the  Commissioners,  any  question 
as  to  the  existence  of  a  modus  or  customary  payment,  or  any  qaestion 
as  to  exemption  from  or  non-liability  to  the  payment  of  tithes,  shall 
have  been  already  decided  by  competent  authority,  the  Commissioners 
shall  act  upon  the  principle  of  such  decision  in  making  their  award: 
but  that  applies  only  to  cases  where,  at  the  time  of  the  making  the 
award,  the  propriety  of  the  decision  is  not  called  in  question.  Where 
it  is  disputed,  the  Commissioners  are  bound,  under  sect.  45,  to  bear  and 
determine.  And  sect.  44,  under  any  circumstances,  can  apply  only  to 
the  precise  point  which  has  been  decided,  and  to  those  persons  who 
were  bound  by  such  previous  decision ;  Croughton  v.  Blake,  12  M.  &  W. 
*lfiR1  ^^^'t  i^  is  therefore  no  bar  to  the  setting  up  of  new  grounds  of 

^  '''exemption,  and  still  less  so  when  those,  grounds  are  set  up  by 
new  parties,  as  in  the  present  case.     The  same  arguments  apply  to  the 
suit  of  1812,  and  to  the  various  proceedings  which  followed  upon  it. 
The  decrees  in  1817  and  1821  related,  no  doubt,  to  part  of  the  ques- 
tions now  raised ;  but  those  decrees  were  not  binding  even  on  the  par* 
ties  to  the  bills,  inasmuch  as  the  ordinary  had  not  been  made  a  party ; 
2  Eagle  on  Tithes,  205,  898,  Gordon  v.  Simkinson,  11  Yes.  509.    It 
will  be  contended  that  the  prosecutors  are  bound  by  the  award  of  the 
Commissioners  which  is  set  out  in  the  return.     But  the  Commissioners 
had  notice  that  the  present  differences  were  pending ;  and  they  were 
bound  by  sect.  45,  to  hear  and  determine  them  before  making  their 
award.    The  award,  therefore,  is  at  all  events  void  as  regards  those  mat- 
ters in  difference.   [Lord  Campbell,  C.  J. — May  not  the  Commissioners 
decide  that  the  differences  of  which  notice  has  been  given  to  them  are 
not  such  as  to  hinder  the  making  of  their  award,  and  thereupon  pro- 
ceed to  make  their  award  at  once  ?     Coleridge,  J. — The  statate,  in 
such  cases,  provides  a  mode  of  appeal,  under  sect.  46.]     The  Commis- 
sioners are,  at  all  events,  bound  to  have,  the  matters  in  difference  regu- 
larly brought  before  them,  as  provided  by  sect.  45,  before  they  can 
decide  whether  or  not  they  affect  the  award.     Sect.  52  will  be  relied 
on,  which  makes  every  confirmed  award  of  the  Commissioners  binding 
on  all  persons  interested  in  the  lands  or  tithes.     But  that  is  explained 
by  sect.  66,  which  declares  that  no  confirmed  award  shall  be  impeached 
by  reason  of  any  mistake  or  informality  therein.  The  statute,  therefore, 
*1f^71  ^^^^^  ^^^7  technical  irregularities;  ^Morris  v.  Duke  of  Norfolk, 

^  9  Sim.  472,  492,  8.  [Lord  Campbell,  C.  J. — According  to  your 
argument,  an  award  of  the  Tithe  Commissioners  could  be  set  aside  at 
any  time.]  Except  on  the  ground  of  mere  informality  in  the  proceed- 
ings. Moreover,  the  words  in  sect.  52  are  <^  every  such  confirmed 
award ;"  that  is,  by  sects.  45,  50,  51,  every  award  confirmed  after  all 
differences  which  are  within  the  jurisdiction  of  the  Commissioners  to 
determine  have  been  decided  by  them.     But  even  if  the  award  here 
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were  valid,  the  Commissionera  have  power,  under  stat.  2  &  8  Vict.  o. 
62,  s.  8,  to  make  a  fresh  award  if  the  former  be  <<  unjast"  through  any 
(« manifest  error."  [Patteson,  J. — The  writ,  as  it  seems  to  me,  clearly 
raises  a  question  of  title  between  the  impropriator  and  the  vicar;  the 
award  is  not  material  to  that ;  it  awards,  conditionally,  860Z.  by  way  of 
rent-charge  in  lieu  of  tithes  to  the  vicar  «'  or  to  the  party  lawfully  en- 
titled to  the  same ;"  but  that  award  is  subject  to  the  question  of  the 
vicar's  right  to  those  tithes.] 

Bovilly  contr^  was  stopped  by  the  Court. 

[Lord  Campbell,  C.  J. — Our  opinion  is  at  present  against  the  pro- 
secutors :  but  we  will  take  time  to  consider  our  judgment.] 

Cur.  adv.  v%dt. 

CoLERiDOB,  J.,(a)  now  delivered  the  judgment  of  the  Court. 

The  writ  of  mandamus  in  this  case  states  that  there  were  certain  dif- 
ferences between  certain  landowners  of  *the  parish  of  Great  Hale  r^-f /»o 
and  the  vicar,  viz.,  as  to  the  old  enclosed  lands,  whether  they  '- 
were  wholly  exempt  and  discharged  from  the  render  of  great  tithes  and 
tithes  of  wool  and  Iamb,  or,  if  not  exempt,  whether  they  were  subject 
only  to  the  payment  of  1%,  yearly,  to  wit,  to  the  impropriator  of  the 
said  parish,  for  and  in  lieu  of  great  tithes  and  tithes  of  lamb  and  wool, 
and,  as  to  new  enclosed  lands,  whether  they  were  wholly  exempt  from 
great  tithes  and  tithes  of  wool  and  lamb.  The  writ  then  commands 
the  Commissioners  to  appoint  a  time  and  place  for  hearing  and  deter* 
mining  the  said  differences  so  pending. 

The  return  states  a  meeting  before  the  Assistant  Commissioner,  on 
24th  April,  1843,  pursuant  to  notice,  at  which  the  vicar  claimed  tithes 
of  wool  and  lamb,  and  the  agent  of  the  landowners  contended  that,  by 
a  decree  of  the  Court  of  Chancery  in  1699,  all  the  tithes  of  the  parish 
had  been  commuted :  that  the  meeting  was  adjourned  to  ascertain  whe- 
ther the  Tithe  Commissioners  would  consent  that  all  the  evidence  relating 
to  the  disputes  and  differences  which  had  so  arisen  should  be  heard  before 
an  assistant  Commissioner ;  that  a  further  notice  was  given  by  the  Com- 
missioners, for  22d  February,  1844,  to  hear  and  determine  certain  dif- 
ferences whereby  the  making  their  award  was  alleged  to  be  hindered. 
That  such  meeting  was  held  before  an  assistant  Commissioner,  when  the 
parties  attended  by  counsel.  The  vicar  proposed  that  a  feigned  issue 
should  be  tried  as  to  the  right  to  the  tithes  of  lamb  and  wool,  the  Cotd- 
missioner  first  awarding  a  rent-charge  in  lien  of  them  to  the  party  en- 
titled ;  but  the  landowners  insisted  that  those  tithes  were  extinguished 
by  an  agreement  and  decree  of  the  Court  of  Chancery,  and  that  a  dif- 
ference was  existing  ^between  the  landowners,  vicar  and  impro-  r^^nr^ 
priator,  and  required  the  Commissioner  to  decide  u.  That  it  was  ^ 
arranged  that  time  should  be  given  to  the  parties  to  consider  whether 
they  woald  consent  to  try  a  feigned  issue  as  to  the  title  to  the  tithes  of 

(a)  The  only  JadgM  in  Court  wen  Coleridge  and  Crompion,  Ji. 
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lamb  and  wool,  and  that,  if  they  did  not,  the  landowners  should  be  at 
liberty  to  apply  to  this  Coart  for  a  mandamus  to  compel  the  Commis- 
sioners to  try  the  question  whether  the  said  tithes  of  Iamb  and  wool 
belonged  to  the  vicar  or  to  the  landowners  as  impropriators  of  their 
respective  lands,  being  a  question  of  title.     The  return  then  states  a 
bill  in  Chancery,  filed  by  the  vicar  (the  same  person  as  is  now  vicar)  in 
1812,  against  certain  landowners  for  substraction  of  tithes,  in  which  a 
question  was  raised  whether  the  lands  were  ever  liable  to  payment  of 
tithes  of  lamb  and  wool  to  the  vicar.     It  then  states  a  decree  of  the 
Court  of  Chancery  of  the  14th  November,  1817,  by  which  it  appears 
that  the  defendants  set  up  an  agreement  of  1699,  confirmed  by  a  decree 
of  the  Court,  and  a  subsequent  agreement  of  16th  September,  1707, 
as  binding  on  the  vicar,  which  he  denied  to  be  binding  on  him,  and  by 
which  decree  of  November,  1817,  the  Court  ordered  the  master  to  take 
account  of  the  tithes  of  lamb  and  wool  as  due  to  the  vicar,  dismissing 
his  bill  as  to  the  tithes  of  hay.     The  return  then  states  a  bill  in  Chan- 
cery, in  the  year  1819,  by  the  impropriators  against  the  vicar,  for  the 
tithes  of  wool  and  lamb,  which  bill  was  dismissed  out  of  Court  with 
costs.     The  return  then  states  a  petition  preferred  in  1821  to  Vice- 
Chancellor  Sir  J.  Leach,  by  one  of  the  occupiers  in  the  parish,  for  leave 
to  file  a  supplemental  bill  in  the  original  suit  in  which  the  decree  of 
1817  was  made,  and  to  prove  that  the  vicar  was  not  entitled  to  tithes 
*1701  ^^  ^^^^  *ftnd  wool,  which  petition  was  dismissed  with  costs.    It 
-^  then  states  an  appeal  to  the  Lord  Chancellor,  which  was  dis- 
missed with  costs. 

The  return  then  states  the  perception  of  tithes  of  lamb  and  wool  bj 
the  vicar,  and,  further,  that  the  Tithe  Commissioners,  considering  that 
the  decrees  had  established  the  right  of  the  vicar,  on  the  5th  of  June, 
1845,  in  answer  to  a  requisition  from  the  agent  of  the  landowners,  de- 
clined to  confirm  the  invalid  agreements  of  1699  and  1707,  or  to  decide 
the  question  of  title.  It  then  states  the  application  to  this  Court,  in 
1845,  for  a  writ  of  mandamus  to  compel  them  to  confirm  the  agree- 
ments and  to  decide  the  existing  difierences,  the  issuing  of  the  writ, 
and  the  return  to  it,  and  demurrer,  and  judgment  for  the  Commissioners 
in  December,  1849,  which  is  reported  in  Regina  v.  Tithe  Commissioners, 
14  Q.  B.  459  (E.  C.  L.  R.  vol.  68).  It  then  states  that  the  Assistant 
Commissioner,  on  21st  February,  1850,  made  his  final  award,  but  the 
confirmation  of  it  was  delayed  until  the  28th  February  in  the  same 
year,  which  delay  was  in  order  to  give  the  landowners  an  opportunity  to 
make  any  further  claim  before  such  confirmation ;  and  notice  was  given 
to  the  agent  of  the  landowners  of  their  intention  to  confirm  the  award 
about  to  be  made,  a  fortnight  before  the  28th  February.  The  return 
then  sets  out  the  award,  which  finds  all  the  titheable  lands  in  the  parish 
subject  to  tithes  in  kind,  states  who  are  the  impropriators  of  the  great 
^  tithes,  and  that  the  vicar  is  in  poneuion  of  the  tithes  of  lamb  and  wool, 
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and  entitled  to  the  residue  of  the  tithes.     It  then  fixes  a  rent-charge 

of  10{.  6«.  id.  to  Sir  George  Farrant  and  Thomas  Farrant,  SI  ISs.  2d. 

to  Mr.  Godson,  11622.  to  *the  several  landowners,  8602.  to  the  r^i^i 
Ticar  for  the  time  being  or  party  entitled^  in  lieu  of  tithes  of  lamb  ^ 

sad  wool,  and  4502.  to  the  vicar  for  other  tithes. 

To  this  retnrn  there  is  a  special  demurrer.    From  the  writ  of  manda- 
mus itself  we  gather  that,  when  the  vicar  is  claiming  tithes  of  lamb 
and  wool,  the  landowners  say  that  their  lands  are  exempt  from  these 
tithes  by  reason  of  the  payment  of  Is.  per  annum  in  lieu  of  them  to 
the  impropriator.     Now  this  either  means  that  the  impropriator,  and 
sot  the  vicar,  is  the  owner  of  these  tithes,  but  is  bound  to  receive  Is. 
per  annum  in  lieu  of  them  (and,  if  that  be  the  meaning,  it  raises  at 
once  a  question  of  title  between  the  impropriator  and  the  vicar,  which 
is  a  differenc^e  that  the  Conunissioners  cannot  determine,  and  so  the 
writ  is  bad;  Begina  v.  Tithe  Commissioners,  15  Q.  B.  620  (E.  C.  L. 
B.  vol.  69) ),  or  it  means  that  the  vicar  is  the  owner  of  these  tithes, 
bat  cannot  receive  them  because  Is.  per  annum  is  paid  to  the  impro- 
priator in  lieu  of  them ;  a  startling  proposition,  which  one  would  think 
could  hardly  be  supported  by  any  state  of  circumstances.     When,  how- 
ever, we  come  to  look  at  the  statements  in  the  return,  we  find  that  this 
1$.  per  acre  is  not  an  immemorial  payment  or  modus,  but  has  its  origin 
in  the  agreement  in  1697.    That  agreement  may  be  binding  on  the  im- 
propriator ;  but  it  is  invalid  as  regards  the  vicar,  which  the  decrees  in 
Chancery  abundantly  show ;  and  so  plainly  is  this  the  case,  that  the 
landowners  endeavoured  to  persuade  the  Commissioners  to  confirm  it, 
as  bemg  an  invalid  agreement  under  the  7th  section  of  stat.  5  &  6  Vict, 
c.  54,  and,  failing  so  to  persuade  them,  obtained  a  writ  of  mandamus 
to  compel  them,  in  which  also  they  failed,  *and  do  not  now  at-  r^^^jn 
tempt  to  renew  such  compulsion ;  for  this  Court  has  already  ^ 
expressly  decided,  in  Begina  v.  Tithe  Commissioners,  14  Q.  B.  459 
(£.  G.  L.  B.  vol.  68),  that  the  agreements  are  not  such  as  the  Com- 
missioners were  bound  to  confirm.    If,  then,  the  agreement  be  binding 
on  the  impropriator  only,  and  not  on  the  vicar,  and  the  Is.  in  lieu  of 
tithes  of  lamb  and  wool  be  payable  only  under  the  agreement,  it  is  plain 
that  it  can  only  be  a  payment  exempting  the  lands  from  render  of  those 
tithes  on  the  supposition  that  the  impropriator  is  the  owner  of  them  : 
the  vicar,  if  he  be  owner  of  them,  is  manifestly  entitled  to  them  in 
kind.     In  other  words,  the  question  is,  in  this  view  of  it,  one  of  title. 

Again,  it  appears,  by  the  return,  that  the  Commissioners  declined  to 
go  into  farther  discussion,  because  they  found  the  vicar  in  possession 
of  the  tithes  of  lamb  and  wool,  and  considered  themselves  bound  by  tho 
principle  of  the  decrees  in  Chancery,  according  to  the  44th  section  of 
8tat.  6  ft  7  W.  4,  c.  71.  The  learned  counsel  for  the  landowners  argued 
that  they  are  not  bound ;  and  cited  authorities  which  show  that,  when 
a  feigned  issue  is  tried  under  the  45th  section  of  the  Act,  the  Judge 
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and  jury  are  not  so  boand :  and  that  is  perfectly  trne ;  bat  it  sbowi 
only  that  the  landowners  ought  to  have  adopted  the  course  of  trying  t 
feigned  issue,  which,  as  appears  by  the  return,  was  proposed  by  the 
vicar  and  declined  by  them ;  if,  indeed,  there  was  any  question  which 
could  be  tried  in  such  an  issue  between  those  parties. 

Looking  at  the  whole  of  the  pleadings  in  this  case,  namely,  the  writ 
i^^m^-y  and  the  return,  it  is  manifest  that  no  ^difference  existed  between 
^  the  vicar  and  the  landowners  by  which  the  making  the  award 
was  hindered,  nor  any  which  the  Commissioners  had  power  to  hear  and 
determine.  The  question  is  purely  one  of  title  between  the  impro- 
priator and  vicar,  which  may  still  be  contested  under  the  provisions  of 
the  71st  section  of  the  Act,  which  gives  all  persons  who  have  claims  to 
the  tithes  the  same  rights  of  claiming  the  rent-charge  allotted  in  lieu  of 
tithes. 

We  are,  therefore,  of  opinion  that,  even  if  the  writ  be  good,  which 
we  think  very  doubtful,  the  return  is  a  sufficient  answer  to  it,  and  that 
judgment  must  be  given  for  the  Commissioners. 

Judgment  for  defendants. 


Ez  parte  BAMSHAT,  Esq. 

Application  was  made  for  %  qao  warranto  against  a  eonntj  eonrt  Judge,  on  the  relation  of  a  p«r> 
eon  who  had  held  the  offiee  immediatelj  before  him,  and  who  had  been  remoTed  for  inability 
and  misbehaviour  by  the  ChanoeUor  of  the  Dnohy  of  Lancaster,  under  stat  9  A  10  Viet  e. 
05,  s.  18. 

It  appeared  that,  on  a  memorial  addressed  to  the  Chancellor,  charging  the  relator  with  geeenl 
misbehaviour,  and  particularising  one  instance  more  strong! j,  and  praying  for  his  diimiia], 
the  Chancellor  had  held  an  inquiry,  which  was  attended  by  the  relator  and  his  eounscl,  ud 
had  heard  evidence  on  the  charges,  not  on  oath  or  affirmatioi,  and  within  a  few  days  sAer 
the  close  of  the  inquiry,  had  dismissed  the  relator  by  an  instrument  finding  inability  and  mis> 
behaviour,  but  not  specifying  any  particular  instance.  Affidavits  denying  the  inability  uA 
misbehaviour  in  the  cases  adduced  on  the  inquiry,  and  generally,  were  put  in. 

This  Court  refused  the  rule,  it  not  appesring  that  the  relator  had  not  been  fully  heard,  or  tktt 
the  charges,  if  true,  did  not  show  inability  and  misbehaviour ;  and  the  decision  of  the  Chao- 
eellor  being  therefore  final.  And  the  Court  held  it  not  necessary  that,  after  the  inquiry  kad 
dosed,  a  fresh  notice  to  the  relator  shonkl  have  been  given,  to  show  cause  against  his  beisf 
dismissed. 

Sir  F.  Kelly,  in  last  term,(a)  moved  for  a  rule  to  show  cause  why 
^HPjA^  &Q  information  in  the  nature  of  *a  quo  warranto  should  not  be 
^  filed  against  Joseph  Pollock,  Esq.,  for  using  the  office  of  judga 
of  the  county  court  of  Lancashire  held  at  Liverpool. 

He  moved  on  the  relation  of  William  Ramshay,  Esq.,  barrister  at  law. 
Mr.  Ramshay  deposed :  That  in  April,  1850,  he  was  appointed  judgs 
of  the  county  court  of  Lancashire  (holden  at  Liverpool),  by  the  Ear) 
of  Carlisle,  then  Chancellor  of  the  Duchy  of  Lancaster  ;(i)  and  that 

(a)  January  31st,  1852.    Before  Lord  Campbell,  C.  J.,  Patteson,  Coleridge,  and  Wightmao,  Jl 
(6)  See  sUt  9  A  10  Viet.  e.  9:-,  s.  16. 
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Bf  bad  exercised  the  office  until  24th  November,  1851,  when  Joseph 
Pollock,  barrister  at  law,  intruded  himself  into  the  office  by  virtue  of 
8ozne  alleged  appointment ;  and  the  said  J.  Pollock  had  since  continued 
to  perform  it,  and  assumed  the  character  of  such  judge,  and  was  at- 
tempting to  appropriate  the  salarj  and  exclude  the  relator  from  the 
office.  Mr.  Ramshay  was  advised  and  believed  that  he  himself  still  of 
right  filled  the  office*     The  affidavit  then  stated : 

((That  he,  this  deponent,  has  at  all  times,  since  his' said  appointment 
to  the  said  office,  in  all  respects  conducted  himself  with  propriety  and 
proper  ability  in  the  said  office,  and  without  any  inability  or  misbehaviour 
whatsoever :  and  that  this  deponent  has  net  resigned  the  said  office,  or 
been  guilty  of  any  misbehaviour  or  inability  in  or  with  reference  to  or 
in  respect  of  the  said  office  of  judge  of  the  said  court,  or  in  his  cha* 
racter  of  judge  of  the  said  court  or  otherwise :  and  that  he  never  be* 
came  liable  to  be  dismissed  from  his  said  office  of  judge  of  the  said 
court  in  any  way  whatsoever,  or  for  any  cause  whatsoever.     Neverthe- 
less  this  deponent  says  that  the  said  Earl  of  Carlisle  did,  on  the.  said 
24th  day  of  November,  1851,  by  a  document  under  his  hand  and 
*seal,"  it  illegally  and  improperly,  and  contrary  to  the  statute  in  r^^jj- 
that  behalf,  as  this  deponent  is  advised  and  believes,  affect  and 
claim,  and  pretend,  as  Chancellor  of  the  said  Duchy,  to  remove  this 
deponent  from  his  said  office  of  judge  of  the  said  court  on  account  of 
some  supposed  and  pretended  inability  and  misbehaviour ;  which  this 
deponent,  on  his  oath  aforesaid,  says  never  existed.*'     A  copy  of  the 
instramcDt  of  dismissal  was  annexed  to  the  affidavit.    It  was  as  follows. 
(( To  all  to  whom  these  presents  shall  come :  I,  The  Right  Honourable 
George  William  Frederick,  Earl  of  Carlisle,  Chancellor  of  the  Duchy 
of  Lancaster,  send  greeting.    Know  ye,  that,  William  Ramshay,  Esquire, 
barrister  at  law,  now  being  judge  of  the  county  court  of  Lancashire 
holden  at  Liverpool  in  and  for  a  district  whereof  the  whole  is  in  the 
Dachy  of  Lancaster,  duly  appointed,  divers  reports,  representations, 
and  circumstances  relating  to  the  ability  and  behaviour  of  the  said  W. 
Ramshay,  as  such  judge  and  in  the  said  office,  made  it  proper  and  neces- 
Bary  for  me,  being  Chancellor  as  aforesaid,  and  by  virtue  of  my  said 
office,  and  under  and  by  virtue  of  the  statute  passed,"  &c.  (9  &  10  Vict, 
c.  95,  t«  For  the  more  easy  recovery  of  small  debts  and  demands  in  Eng- 
land"), t^to  inquire,  examine  into,  and  ascertain  the  ability  and  behaviour 
of  the  said  W.  R.,  as  such  judge,  in  his  said  office ;  and  thereupon  due 
notice  was  given  to  the  said  W.  R.  in  that  behalf;  and  afterwards,  and 
in  the  presence  and  hearing  of  the  said  W.  R.  and  of  his  counsel,  I,  the 
said  G.  W.  F.,  Earl  of  Carlisle,  Chancellor  as  aforesaid,  did  accordingly 
make  due  inquiry  and  examine  into  the  ability  and  behaviour  of  the  said 
W.  R.,  as  such  judge,  in  his  said  office ;  and  the  said  W.  R.,  having 
beard  the  several  matters  brought  before  me  in  that  behalf  in  his  pre- 
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«17R1  ^^^^^  ^^  aforesaid,  *did,  bj  himself  and  bis  counsel,  make  and 
-*  urge  such  defence  and  answer  to  the  said  several  matters  as  be 
thought  fit :  Now  I,  the  said  6.  W.  F.,  Earl  of  Carlisle,  Chancellor  as 
aforesaid,  having  duly  weighed  and  deliberately  considered  the  said 
several  matters  and  premises  aforesaid,  do  find,  determine,  and  adjodge 
that  the  said  W.  R.  is  unable  duly  and  properly  to  execute  his  said  office 
of  judge  of  the  aforesaid  county  court,  and  the  duties  thereof;  And  I 
do  also  find,  determine,  and  adjudge  that  the  said  W.  R.  has  misbehaved 
himself  in  his  said  office  of  Judge,  and  in  the  duties  thereof:  And 
therefore,  and  for  such  several  and  respective  causes  and  reasons,  and 
tinder  and  by  virtue  of  the  said  statute,  I  think  fit  to,  and  do  hereby, 
remove  and  discharge  the  said  W.  R.  from  his  said  office  of  judge  of 
the  county  court  aforesaid :  And  I  do  hereby  declare  the  said  W.  R. 
removed  and  discharged  from  the  said  office  of  judge  of  the  coanty 
court  aforesaid  accordingly.  In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal,  this  24th  day  of  November,  a.  d.  1851. 

(<  Witness  F.  Dawes  Danvers,  Carlisle. 

<<  Duchy  of  Lancaster  Office,  London." 

Mr.  Ramshay  further  deposed  that  the  said  document  was  delivered 
to  him  by  a  messenger,  who  at  the  same  time  delivered  a  sealed  letter 
from  the  Earl  of  Carlisle;  of  which  a  copy  (excepting  a  paragraph 
marked  private,  and  not  material  to  the  present  question)  was  annexed, 
and  which  was  as  follows. 

"November  24,  1851. 

«  Dear  Sir,  This  letter  will  reach  you  together  with  the  very  painful 
intimation  of  the  decision  to  which  I  have  thought  it  my  duty  to  come. 

One  thing  I  request  you  to  believe,  which  is,  that  nothing  I  am  aboat 
^-tprmn  to  obscrve  is  written  with  the  '^'intention  or  wish  to  deprecate  any 
-^  proceeding  on  your  part  in  consequence  of  that  decision,  which 
yon  might  see  fit  to  adopt.  Still,  in  taking  a  step  which  I  fear  you  can 
only  regard  as  one  of  a  most  inimical  character,  I  cannot,  in  justice  to 
truth,  refrain  from  recording  my  conviction  that  the  person  whom  I  am 
thus  removing  from  the  post  where  I  had  placed  him  has  very  many 
good  and  some  great  qualities ;  that  he  has  conferred  essential  benefits 
on  the  community  amidst  which  he  prosecuted  his  labours,  now  abruptly 
terminated ;  and  that,  in  addition  to  other  more  private  and  personal 
reasons,  I  feel  on  these  grounds  much  additional  Borrow  to  have  been 
unable  to  resist  the  conclusion  that  he  had  not  the  degree  of  self-  ^m* 
«i}and  to  enable  him  properly  to  perform  the  duties  of  the  judge  of  the 
county  court  of  Liverpool. 

You  will  have  perceived  that  this  is  not  an  official  communication ; 
Btill  less  is  it  one  to  which  I  expect  any  reply :  but  you  are  welcome  tu 
make  any  use  of  its  contents  you  may  deem  proper. 

I  am,  dear  Sir,  Tour  faithful  servant,  Carlisle." 

Mr.  Ramshay  further  deposed  that  he^  after  receipt  of  those  two  ^ 
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iocaments,  wrote  to  the  Earl  of  Carlisle,  requesting  to  be  informed  in 
respect  of  what  particular  act  or  acts,  word  or  words,  he  had  claimed  to 
remote  Mr.  Bamshay ;  and  that  Mr.  Bamshay  received  a  letter  from 
the  Earl  simply  acknowledging  the  receipt  of  Mr.  Bamshay's  letter, 
and  giving  no  information.  The  affidavit  contained  a  statement  as  to 
cireamatanees  preceding  the  delivery  of  the  order  of  removal ;  and  it 
Bet  forth  a  copy  of  a  memorial  presented  to  the  Earl  on  *9th  r^^i^g 
October,  1851,  signed  by  certain  inhabitants  of  Liverpool.  The  '- 
memorial  was  as  follows. 

<<  To  The  Bight  Honourable  the  Earl  of  Carlisle,  Chancellor  of  the 
Dachy  of  Lancaster. 

(^Tiie  memorial  of  the  undersigned  inhabitants  of  the  borough  of 
Liverpool,  in  the  county  of  Lancaster, 

'<  Showeth :  That  your  memorialists  have  occasion,  which  they  deeply 
deplore,  to  address  your  Lordship  in  the  language  of  indignation  and 
complaint  at  the  conduct  pursued  by  William  Bamshay,  Esquire,  the 
judge  of  the  Liverpool  county  court,  since  his  acquittal(a)  by  your 
Lordship  and  the  commencement  of  his  sittings.     That  Mr.  Bamshay 
has  brooded  over  wrongs,  erroneously  supposed  to  have  been  committed 
against  him  by  the  public  press  of  Liverpool,  until  he  has  come  to  view 
all  their  acts  in  which  his  name  is  in  any  way  mixed  up  through  a  dis- 
torted and  distempered  medium ;   and,  as  evidence  of  this  unhappy 
temper,  he  has,  on  several  occasions,  declared  his  intention  of  making 
an  example  of  persons  who  were  supposed  to  be  his  accusers  previous 
to  the  late  investigation  before  your  Lordship.     Under  the  influence 
of  this  morbid  state  of  mind,  he  has  lately  denounced  a  most  innocent 
placard  (accidentally  placed  upon  a  wooden  paling  near  his  court,  and 
used  by  bill-stickers  for  all  their  placards)  as  a  libellous  attack  upon 
himself,  and  as  a  contempt  of  his  court:   and,  in  the  assertion  of 
his  power  (of  which  he  entertains  a  very  exalted  opinion)  to  visit 
all  acts  which  he  chooses  to  consider  contempts  of  his  court  in  a 
sammary  manner,  he  has  lately  sent  a  person,  stated  to  be  an  officer 
of  his   court,   with   verbal   directions   only   to   bring    Mr.    Michael 
*James  Whitty,  the  publisher  of  the  placard  above  mentioned,  p^-  -^ 
to  hb  court.     The  officer  proceeded  to  Mr.  Whitty's  place  of  '• 
business,  with  a  companion,  to  execute  their  verbal  order.    Mr.  Whitty 
demanded  their  authority ;  and,  on  their  stating  they  had  none  to  pro- 
duce, he  refused  to  accompany  them,  but,  at  the  same  time,  expressed 
his  willingness  to  wait  until  they  could  procure  either  a  warrant  or 
summons  from  the  court.     This  they  refused  to  do ;  and,  having  recourse 
to  force  to  compel  him,  they  were  resisted  by  Mr.  Whitty  and  his  son, 
and  some  of  his  servants ;  and  they  did  not  accomplish  their  object. 
The  judge  afterwards  issued  his  summons,  which  was  left  at  Mr.  Whitty  *8 
dwelling-house,  requiring  him  to  attend  his  court  to  answer  for  con- 

(a)  8m  poit,  p.  182. 
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tempt.  Mr.  Whittj  immediately  obeyed  the  summons;  when  the  judge 
not  only  went  into  the  consideration  of  the  qaestions  of  contempt  of 
court  with  respect  to  the  placard  adverted  to,  but  into  charges  of  insult- 
ing and  assaulting  the  officers  of  the  court  in  discharging  the  yerbal 
requisition  that  he  (Mr.  Whitty)  should  attend  the  court,  and  the  resist- 
ing them  in  their  attempting  to  take  him  to  the  court  by  force.  And 
the  judge  ordered  Mr.  Whitty  to  pay  a  fine  of  52.  for  insulting  the  court, 
or  to  be  imprisoned  seven  days  at  Lancaster  Castle,  and  be  imprisoned 
at  Lancaster  Castle  absolutely  for  two  terms  of  seven  days  for  assault- 
ing the  officers,  and  to  pay  two  other  fines,  of  52.  each,  for  insulting 
the  officers,  or  to  be  imprisoned  fourteen  days.  The  two  penalties  of 
seven  days'  imprbonment  absolutely,  for  assaulting  the  officers,  the 
judge  afterwards  withdrew,  substituting  the  infliction  of  fines  of  5i. 
each,  or  seven  days'  imprisonment  in  each  case  in  default  of  payment. 
*lfini  ^^^  ^^^^  '''were  not  paid ;  and  Mr.  Whitty  was  sent  to  Lancaster 

-^  Castle.     Two  days  after  the  hearing  of  the  charges  against  Mr. 
M.  J.  Whitty,  Mr.  John  Whitty  attended  on  a  summons  for  assaulting 
the  officers ;  and,  in  result,  he  was  fined  in  four  penalties,  of  40«.  each, 
for  assaulting  and  insulting  the  officers ;  in  default  of  payment  as  to 
the  assault  the  judge  imposed  an  imprisonment  in  each  case ;  and,  as  to 
the  two  penalties  for  insulting  the  officers,  he  stated  that  the  amounts 
would  be  recoverable  as  debts  under  the  County  Courts  Act ;  and,  if 
not  paid,  that  the  defendant  would  be  liable  to  two  imprisonments  of 
forty  days  each.     Orders  were  drawn  up  to  send  Mr.  John  Whitty  to 
Lancaster ;  when  the  inhabitants  of  Liverpool  interposed  and  paid  all 
the  fines  of  Mr.  John  Whitty*  to  prevent  his  going  to  Lancaster,  and 
paid  the  fines  of  Mr.  M.  J.  Whitty,  and  procured  his  discharge  from 
Lancaster  Castle ;  when  the  following  receipt  was  given  to  the  contri- 
butors.    (Liverpool,  2  October,  1851.     Mr.  J.  R.  Jefirey  has  thb  day 
paid  me,  under  protest,  the  sum  of  832.,  on  account  of  Mr.  Michael 
James  Whitty  and  Mr.  John  Whitty,  viz.,  Mr.  Michael  James  Whitty 
52.  for  wilfully  insulting  the  judge  in  going  to  the  court ;  5L  for  wil- 
fully insulting  Robert  Hartley,  an  officer  of  the  court,  whilst  going  to 
the  court ;  52.  for  wilfully  insulting  Roger  Charnley,  an  officer  of  the 
court,  whilst  going  to  the  court ;  52.  for  assaulting  Robert  Hartley,  an 
officer  of  the  court,  in  the  execution  of  his  duty ;  and  52.  for  assaulting 
Roger  Charnley,  an  officer  of  the  court,  in  the  execution  of  his  duty ;  and 
Mr.  John  Whitty  22.  for  assaulting  Robert  Hartley,  one  of  the  officers 
of  the  court,  in  the  execution  of  his  duty;  22.  for  assaulting  Roger 
Charnley,  one  of  the  officers  of  the  court,  in  the  execution  of  his  duty ; 
^'Iftl!  *^^'  ^^^  wilfully  insulting  Robert  Hartley,  one  of  the  oflicers  of 

-'  the  court,  in  going  to  the  court ;  and  22.  for  wilfully  insulting 
Robert  Charnley,  one  of  the  officers  of  the  court,  in  going  to  the  court. 
William  StbathbbN|  Clerk  of  the  County  Court  of  Lancaster  holden  at 
Liverpool.'. 
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««That,  throughout  the  proceedings,  Mr.  Whittj,  senior,  exhibited  no 
contamacy :  on  the  contrary,  whilst  at  his  own  place'  of  business,  he 
expressed  his  readiness  to  obey  the  court  if  served  with  a  written  request, 
and  accordingly  did  so  as  soon  as  he  was  served  with  the  summons :  and, 
throughout  the  inquiry  against  him,  which  lasted  about  seven  hours,  he 
was  patient,  respectful,  and  forbearing,  never  uttering  even  a  single 
word,  although  very  many  observations  fell  from  the  judge  greatly  caU 
calated  to  wound  and  exasperate  him.     That  the  judge  of  the  county 
court,  on  the  other  hand,  throughout  the  proceedings  against  Mr.  M. 
J.  Whitty.  and  Mr.  John  Whitty,  in  his  various  characters  of  accuser, 
witness,  judge,  and  jury,  was   pre-eminently  harsh,  vindictive,  and 
oppressive.     That  the  construction  put  by  the  judge  of  the  county  court 
on  the  clauses  of  the  County  Courts  Act,  in  reference  to  cases  of  con- 
tempt, is,  as  your  memorialists  believe,  unconstitutional  and  illegal:  and, 
if  it  were  otherwise,  that  his  unprecedented  assumption  of  authority,  and 
the  temper  which  he  has  displayed  in  attempting  to  enforce  that  autho- 
rity, plainly  demonstrate  that  he  has  not  the  moderation  and  equanimity 
which  are  essential  to  the  character  of  a  county  court  judge.     At  the 
same  time,  the  violent  and  unexpected  measures  resorted  to  by  Mr. 
Bamshay,  for  upholding  what  he  calls  the  dignity  of  his  court,  have 
alienated  the  great  majority  of  the  trading  community ;  so  that  this 
court  must  be  a  comparatively  useless  one  so  *long  as  Mr.  Ram-  r«i  ».-> 
shay  shall  be  suffered  to  preside  there.     Your  memorialists,  in  ^ 
conclusion,  pray  that  your  Lordship  would  be  pleased  to  hold  in  Liver- 
pool, or  its  immediate  neighbourhood,  a  court  of  inquiry  into  the  con- 
duct of  Mr.  Bamshay  since  his  acquittal  by  your  Lordship  from  the 
former  charges  made  against  him,  and  his  resumption  of  his  sittings. 
And  that,  if  the  foregoing  facts  be  established  against  him,  as  your 
memorialists  confidently  believe  they  can  be,  that  your  Lordship  would 
be  pleased  to  remove  Mr.  Bamshay  from  the  office  of  judge  of  the 
county  court  of  Liverpool,  and  to  appoint  another  judge,  of  learning, 
temper,  and  moderation,  in  his  stead." 

Mr.  Bamshay  deposed  that  a  copy  of  this  memorial  was  sent  to  him 
from  the  Duchy  Office,  with  a  letter  from  the  clerk  of  the  Duchy  (which 
could  not  be  found)  inquiring  whether  Mr.  Bamshay  admitted  or  denied 
the  charges.  Mr.  Bamshay  wrote  to  the  Earl  of  Carlisle  at  great 
length,  presenting,  as  he  deposed  that  he  believed,  a  correct  view  of 
most  of  the  material  circumstances  known  to  him  connected  with  the 
charges ;  and  referring  to  a  former  inquiry  into  his  conduct,  which  had 
been  held  by  the  Earl  of  Carlisle,  in  the  preceding  June,  some  particu 
lars  as  to  which  were  stated  in  the  present  affidavit,  and  upon  which,  it 
appeared,  the  Earl  of  Carlisle  had  declined  to  remove  him :  and  Mr* 
Bamshay  now  urged  the  Earl  of  Carlisle  not  to  harass  him  with  another 
bquiry  bo  soon  after  the  former,  and  protested  against  the  same.    Mr* 
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Bamshay  afterwards  received  from  the  clerk  of  the  Dacbj  a  letter,  a 
copy  of  which  was  annexed  to  the  affidavit,  and  which  was  as  follows. 

<^  Dachj  of  Lancaster  Office,"  &c., 
Sir,  '  "  October  23d,  1851. 

^-tQcri  ^  A™  directed  bj  the  Chancellor  of  the  Duchy  of  ^Lancaster 
-*  to  acknowledge  the  receipt  of  your  letter  of  the  20th  instant,  and 
of  your  observations  with  reference  to  the  late  proceedings  in  the  coanty 
court  of  Liverpool,  on  the  subject  of  which  his  Lordship  had  received 
a  memorial,  of  which  a  copy  was  forwarded  to  you  by  his  desire  on  the 
lUh  instant.  His  Lordship  desires  me  to  inform  you  that,  after  weigh- 
ing all  the  circumstances,  he  has  decided  to  hear  evidence  in  support  of 
and  against  the  charges  on  Wednesday,  the  5th  November  next,  at  10 
o'clock  in  the  forenoon,  at  the  Court  House  at  Preston,  in  the  County 
Palatine  of  Lancaster ;  notice  of  which  will  be  given  to  the  memorial- 
ists. I  am  to  add  that  yourself  and  the  parties  complaining  will  have 
the  opportunity  of  being  there  represented  by  counsel,  if  thought  fit. 

"  I  am.  Sir,  Ac,  F.  Dawbs  Danvers." 
An  inquiry  was  held  at  Preston,  which  was  attended  by  Mr.  Ramshaj, 
personally  and  by  counsel.  No  part  of  the  evidence  against  Mr.  Ram- 
shay  was  given  upon  either  oath  or  affirmation.  Mr.  Ramshay  further 
deposed  <<  that  he  has  never,  at  any  time,  been  called  upon  by  the  said 
Chancellor  to  show  cause  why  he  should  not  be  removed  from  his  said 
office  of  judge  of  the  county  court  of  Lancashire  holden  at  Liverpool; 
but  that  he  was  merely  called  upon  to  show  cause  why  an  inquiry  should 
not  be  held,  and  to  state  whether  he  admitted  or  denied  the  charges  of 
misconduct  alleged  against  him  in  the  said  memorial,  and  before  the 
said  inquiry  was  held  at  Preston.  And  that  this  deponent  had  no 
notice,  before  the  said  decision,  or  after  the  said  inquiry,  or  after  the 
said  Chancellor  had  considered  the  said  evidence,  to  show  cause  why  he 
should  not  be  dismissed ;  and  that  he,  this  deponent,  never  was  called 
upon  by  or  on  behalf  of  the  said  Chancellor,  at  any  time,  to  show  cause 
*'\Rdl  ^^^  ^^^^  deponent  should  not  be  dismissed  from  *his  said  office; 
-*  and  that  he,  this  deponent,  has  never  been  informed,  at  any 
time,  that  the  said  Chancellor  was  about  to  dismiss  this  deponent,  except 
by  the  actual  dismissal  itself,  which  came  upon  this  deponent  entirely 
by  surprise.  And  that,  if  this  deponent  had  had  notice,  and  the  oppor- 
tunity, to  show  cause  against  the  said  dismissal  before  it  was  pro- 
nounced, he,  this  deponent,  is  advised  and  believes  he  could  have  shown 
to  the  Chancellor  valid  reasons  why  he,  this  deponent,  ought  not  to 
have  been  dismissed."  "That  this  deponent  protested  to  the  said 
Chancellor,  in  the  most  emphatic  manner,  in  a  long  letter  addressed 
and  forwarded  by  this  deponent  to  the  said  Chancellor  before  the  said 
mquiry  at  Preston  was  fixed  by  the  said  Chancellor  and  notified  to  this 
deponent,  against  the  said  inquiry  at  Preston,  or  any  other,  being  held 
by  the  said  Chancellor  for  the  purpose  of  inouiring  into  the  said  sup* 
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posed  charges  of  miacondact  in  the  said  memorial ;  and  protested,  m 
the  strongest  manner,  that  the  said  supposed  charges  were  matters  of 
law  cognisable  bj  the  ordinary  legal  tribunals,  and  that  the  said  Chan* 
cellor  ought  not,  therefore,  to  assume  to  himself  to  call  in  question,  or 
to  presume  to  adjudicate  upon,  the  said  supposed  charges  of  misconduct ; 
and  then  and  there,  in  the  said  letter,  stated  to  and  warned  the  said 
Chancellor  that  neither  this  deponent  nor  the  said  meiporialists  would 
abide  by  the  decision  of  the  said  Chancellor  thereon,  and  that  most 
certainly  this  deponent  would  not  submit  to  be  bound  by  the  decision 
of  the  said  Chancellor  thereon ;  and  that  they  were  not  proper  subjects 
for  the  consideration  of  the  said  Chancellor,  but  consisted  simply  of  the 
judicial  action  and  decisions  of  this  deponent  upon  certain  cases  of  con- 
tempt before  this  deponent  as  judge  of  the  said  court,  and  depended 
upon  the  construction  *of  the  County  Courts  Act  in  a  matter  r^.^^^ 
upon  which  there  had  been  no  distinct  judicial  decision  of  the  ^ 
superior  Courts  at  Westminster  upon  the  section  in  question  of  the 
County  Courts  Act.    That,  after  and  under  this  protestation,  deponent 
attended  at  Preston  solely  from  and  out  of  respect  to  the  said  Chan- 
cellor, and  under  the  impression  that  the  said  Chancellor  had  appealed 
to  the  honour  of  this  deponent  to  show  the  entire  propriety  of  his  own 
conduct,  and  to  remove  some  false  impressions  in  the  public  mind,  and 
thus  place  this  deponent  and  his  patron  the  said  Chancellor  in  a  proper 
position  in  the  eyes  of  the  world ;  and  that,  by  so  attending  under  pro- 
test, deponent  did  not  intend  in  any  way  to  waive  his  legal  rights,  and 
stated,  by  his  counsel  in  court  at  Preston,  before  the  commencement 
of  the  said  inquiry,  that  actions  were  brought  or  intended  to  be  brought 
against  deponent  for  his  conduct  relative  to  the  matters  in  question, 
and  that  he  might  be  prejudiced  therein  by  the  said  inquiry  and  by  the 
delay  and  distraction  and  expense  incident  thereto  and  otherwise." 

The  affidavit  further  entered  into  the  merits  of  the  matters  discussed 
on  the  inquiry,  which  comprehended,  besides  the  charge  in  respect  of 
the  conduct  of  Mr.  Ramshay  towards  Messrs.  Whitty,  numerous  other 
alleged  instances  of  misbehaviour,  in  respect  of  temper  and  demeanour. 
The  charges  were  denied  and  explained  by  the  affidavits  of  Mr.  Ramshay 
and  many  other  deponents :  and  the  affidavits  also  contained  depositions 
in  favour  of  Mr.  Ramshay's  general  conduct  and  abilities  as  a  judge. 
Mr.  Ramshay  also  deposed  to  circumstances  from  which  he  inferred  that 
the  charge  against  him  had  been  made  principally  at  the  instance  of  a 
society  at  Liverpool  called  the  Guardian  Society:  and  his  *affi-  r-^^f^r, 
davit  impugned  the  motives  of  the  society  and  of  other  persons  ^ 
who  had  taken  a  part  in  preferring  the  charges. 

Sir  F.  Kdltfy  in  support  of  his  motion. — The  affidavits  show  that  the 

dismissal  was  not  warranted  by  the  facts.    [Lord  Campbell,  C.  J. — We 

cannot  anter  into  the  merits :  it  was  for  the  Chancellor  of  the  Duchy  to 

decide  upon  them.]   The  relator  is  entitled  to  the  opinion  of  a  jury  on 
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the  question  of  « inability  or  misbehaviour/'  within  the  meaning  of 
Stat.  9  &  10  Vict.  c.  95)  s.  18.     [Lord  Campbell,  G.  J. — Do  you  say 
that  Mr.  Ramshay  was  not  heard,  or  that  the  matters  charged  did  not 
show  inability  or  misbehaviour  ?]    The  relator's  case  is  that  the  charges 
were  not  supported  by  the  evidence :  and,  as  to  this,  the  decision  of 
the  Chancellor  is  no  more  final  than  the  decision  of  a  rector  upon  the 
dismissal  of  a  parish  clerk.     A  clerk  so  dismissed  is  entitled  to  a  man- 
damus to  be  restored.     [Lord  Campbell,  C.  J. — Is  that  so  where  the 
clerk  has  been  heard  ?]     The  judgment  of  the  rector  is  not  final :  Rex 
V,  Warren,  1  Cowp.  870.     But,  further,  the  language  of  sect.  18  shovs 
that  the  fact  of  inability  or  of  misbehaviour  is  necessary  to  give  the 
Chancellor  jurisdiction.     The  statute  gives  no  power  to  the  Chancellor 
to  examine  upon  oath ;  nor  has  he  any  means  of  inquiry  beyond  those 
which  a  private  individual  would  have.     The  proceeding,  therefore,  is 
not  in  the  proper  sense  of  the  word  judicial.    Consequently,  unless  the 
remedy  now  asked  for  can  be  granted,  the  party  dismissed  has  really 
no  means  of  insuring  a  legal  inquiry  at  all.     As  the  evidence  was  not, 
and  could  not  be,  given  upon  oath,  the  judgment  of  the  Chancellor 
^iQPT-y  maybe  ^grounded  upon  testimony  the  falsehood  of  which  viU 
-*  not  subject  the  witnesses  to  a  prosecution  for  perjury.    It  is 
highly  improbable  that  the  Legislature  should  have  intended  such  an 
inquiry  to  be  final.    This  Court  appears  to  have  decided  in  favour  of  the 
principle  for  which  the  relator  contends,  in  Regina  v.  Owen,  15  Q.  B. 
476  (E.  C.  L.  R.  vol.  69).     There,  under  sect.  24  of  the  same  statute, 
the  judge  of  a  county  court  dismissed  the  clerk  of  the  court ;  and  the 
dismissal  was  approved  of  by  the  Lord  Chancellor.     It  was  held  that 
the  dismissed  clerk  was  entitled  to  question  the  validity  of  the  dkmissal 
by  an  inquiry  in  the  nature  of  a  quo  warranto  against  his  successor: 
and,  issue  being  joined  as  to  the  fact  of  inability,  and  the  jury  haviog 
specially  found  only  facts  which,  in  the  opinion  of  this  Court,  did  do( 
amount  to  inability,  judgment  was  given  for  the  Crown.     The  instru- 
ment of  dismissal  here  does  not  specify  the  inability :  it  may  have  been 
no  more  than  existed  in  Regina  v.  Owen.     [Lord  Campbell,  C.  J.-- 
It  there  appeared  that  the  only  inability  suggested  was  insolvency.   Dc 
your  affidavits  here  show  that  nothing  was  charged  against  the  relator 
which  could  amount  to  inability  or  misbehaviour  ? j   The  question  is,  how 
the  fact  is  to  be  determined.    In  Regina  t;.  Owen,  15  Q.  B.  485  (£.  C. 
L.  R.  vol.  69),  Erie,  J.,  said :  <<  The  county  court  judge  has  power  to 
dismiss  his  clerk  for  inability ;  and  the  clerk,  if  he  is  dismissed  on  that 
ground,  has  a  right  to  raise  the  question  whether  the  fact  of  Buch  inar 
bility  exists ;  and,  when  that  question  is  raised,  it  is  for  the  jury  to 
decide  it."    [Lord  Campbell,  C.  J. — That  was  said  after  the  informa- 
tion had  issued,  and  the  special  verdict  had  been  returned.    It  is  pro- 
bable that  the  affidavits  on  which  the  rule  was  granted  showecl  a  cbar);^ 
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amounting  to  what  the  jury  found.  Pattbson,  J. — ♦On  the  r*^o« 
argument  upon  the  rule  for  a  quo  warranto  it  was  conceded  that  ^ 
the  sole  ground  was  the  insolvencj.  Lord  Campbell,  G.  J. — And 
without  some  such  admission  or  proof  there  could  have  heen  no  rule.] 
The  letter  accompanying  the  delivery  of  the  dismissal  here  showed  that 
the  Chancellor  did  not  himself  consider  that  a  strong  case  was  made 
out. 

Another  ground  for  the  application  is  that  the  cases  adduced  on  the 
inquiry  were  very  numerous  and  embarrassing.  [Lord  Campbell,  C. 
J.— Does  it  appear  that  Mr.  Ramshay  applied  for  further  time?]  That 
is  not  sworn.  But  the  main  complaint  was  originally  the  fining  of  Mr. 
Whitty;  while,  at  the  hearing,  numerous  other  complaints  were  adduced. 
Further,  at  the  close  of  the  inquiry,  the  proper  course  would  have 
been  to  call  on  Mr.  Ramshay  to  show  cause  why  he  should  not  be  dis- 
missed. Ex  parte  Einning,  4  Com.  B.  607  (E.  C.  L.  B.  vol.  56),(a) 
shows  that  this  step  should  have  been  taken  after  the  determination  on 
the  facts.  But  it  appears  that  the  Chancellor  executed  the  instrument 
of  dismissal  without  any  commnnication  or  notice  to  Mr.  Ramshay,  in 
a  very  few  days  after  the  inquiry.  Our.  adv.  vuU. 

Lord  Campbell,  C.  J.,  in  this  vacation  (February  10th),  delivered 
the  judgment  of  the  Court.  After  stating  the  nature  of  the  application 
against  Mr.  Pollock,  his  Lordship  said : 

The  ground  of  the  application  is  that,  when  he  was  appointed  to  the 
office,  it  was  not  vacant,  William  Ramshay,  Esq.,  who  before  filled  it, 
not  having  been  lawfully  removed  from  it.  The  question  which  we 
*have  to  consider  therefore  is,  whether,  upon  the  affidavits  laid  ^^^  ^q 
before  us,  Mr.  Ramshay  is  entitled  to  question  the  legality  of  *- 
hb  removal  in  a  quo  warranto  against  his  successor. 

This  depends  upon  the  true  construction  of  stat.  9  &  10  Vict.  c.  95, 
B.  18,  whereby  it  is  enacted :  «*  That  it  shall  be  lawful  for  the  said  Lord 
Chancellor,  or,  where  the  whole  of  the  district  is  within  the  Duchy  of 
Lancaster,  for  the  Chancellor  of  the  said  Duchy,  if  he  shall  think  fit,  to 
remove  for  inability  or  misbehaviour  any  such  judge  already  appointed 
or  hereafter  to  be  appointed." 

By  a  formal  instrument  under  the  hand  and  seal  of  Oeorge  William 
Frederick,  Earl  of  Carlisle,  Chancellor  of  the  Duchy  of  Lancaster, 
within  which  the  whole  of  the  district  of  this  county  court  lies,  Mr. 
Ramshay,  before  the  appointment  of  Mr.  Pollock,  was  removed  for 
inability  and  misbehaviour. 

We  are  of  opinion  that  this  instrument  is  not  absolutely  conclusive ; 
that  the  Chancellor,  in  the  exercise  of  the  authority  to  (lismiss  from 
the  office,  is  in  the  language  of  the  Judges  in  Rex  v.  Warren,  1  Cowp. 
370,  »  subject  to  the  control  of  this  Court,"  and  that  (as  is  there  said) 
▼e  may  inquire  into  the  cause  and  manner  of  amotion.    We  cannot 

(a)  Bm  Bonaker  9,  Bfiu,  16  Q.  B.  162  (B.  C.  L.  B.  toL  Tl). 
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insist  that  the  instrument  of  removal  shall  set  oat  all  the  proceedbgs 
instituted  in  order  to  the  removal,  with  the  specific  charges  showing 
inability  or  misbehaviour,  or  the  evidence  adduced  to  support  thes« 
charges.  The  instrument  being  drawn  up  in  the  words  of  the  Act  of 
parliament,  we  may  presume  that  the  Chancellor  has  duly  exercised 
his  jurisdiction  till  the  contrary  is  proved.  But  we  think  that  it 
would  have  been  open  to  Mr.  Ramshay  to  show  that  he  was  removed 
*1Q01  *^'^^^^^  notice  of  any  charges  against  him,  or  without  an  oppor- 

-*  tunity  of  being  heard  in  his  defence,  or  that  no  evidence  was 
adduced  to  support  the  charges,  or  that  the  complaints  against  him 
were  not  for  inability  or  misbehaviour  in  his  ofiice,  and  were  of  such  a 
nature  that,  if  proved  or  admitted,  they  could  not  disqualify  him  for 
his  office,  or  amount  to  inability  or  mishehamour^  within  the  meaning 
of  the  Act  of  parliament.  Upon  such  affidavits,  we  think  that  wo 
should  have  been  bound  to  grant  a  rule  to  show  cause  for  a  quo  war- 
ranto, with  a  view  to  his  being  afterwards  restored  to  his  office  from 
which  he  had  been  illegally  removed.  We  are  to  see  that  judges  and 
functionaries  vested  with  judicial  authority  do  not  exceed  their  juris- 
diction. The  Chancellor  has  authority  to  remove  a  judge  of  a  county 
court  only  on  the  implied  condition  prescribed  by  the  principles  of 
eternal  justice,  that  he  hears  the  party  accused :  he  cannot  legally  act 
upon  such  an  occasion  without  some  evidence  being  adduced  to  support 
the  charges ;  and  he  has  no  authority  to  remove  for  matters  unconnected 
with  inability  or  misbehaviour  in  the  office  of  county  court  judge.  Where 
the  party  complained  against  has  had  a  fair  opportunity  of  being  heard, 
where  the  charges,  if  true,  amount  to  inability  or  misbehaviour,  and 
where  evidence  has  been  given  in  support  of  them,  we  think  we  cannot 
inquire  into  the  amount  of  evidence  or  the  balance  of  evidence,  the 
Chancellor,  acting  within  his  jurisdiction,  being  the  constituted  judge 
upon  this  subject. 

Looking  to  the  affidavits  on  which  this  motion  was  made,  they  appear 
to  us  to  be  insufficient  to  rebut  the  presumption  that  the  removal  was 
regular  and  rightful.  The  affidavits  very  strongly  assert  Mr.  Ramshay 's 
*1  q-ii  uniform  good  conduct  as  a  judge,  as  well  as  his  ability ;  '''and  they 

^  particularly  seek  to  justify  his  conduct  on  some  occasions  when 
he  was  supposed  to  have  acted  improperly,  as  in  fining  the  editor  of  a 
newspaper  for  a  contempt  of  court.  But  Mr.  Ramshay  does  not  say 
that  grave  charges  of  misbehaviour  as  a  judge  were  not  brought  against 
him,  or  that  he  had  no  notice  of  these  charges,  or  that  he  had  not  a  fair 
opportunity  of  being  heard  upon  them,  or  that  evidence  was  not  adduced 
to  support  them.  Consistently  with  these  affidavits,  the  proceedings 
may  have  been  regularly  conducted ;  and  there  may  have  been  evidence 
before  Lord  Carlisle  sufficient  to  support  the  charges  and  to  warrant 
the  judgment. 

Sir  Fitzroy  Kelly  contended  that,  upon  the  just  constrnction  of  the 
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Statute,  this  Court  is  bound  to  grant  a  quo  warranto  so  that  the  merits 
of  the  case  may  be  ultimately  determined  by  a  jury.  But  we  are  of 
opinion  that,  when  the  Chancellor  has  duly  acted  within  his  jurisdiction 
in  the  exercise  of  this  authority,  giving  notice  to  the  party  accused  of 
the  charges  against  him,  those  charges,  if  true,  amounting  to  inability 
or  misbehaviour  in  his  office,  inquiring  by  evidence  into  the  truth  of  the 
charges,  and  hearing  the  party  accused,  the  Legislature  intended  that 
the  Chancellor's  sentence  of  removal  should  be  final  and  conclusive. 

Much  stress  has  been  laid  upon  the  hardship  which,  from  this  con- 
stroction  of  the  statute,  would  arise  to  county  court  judges,  who  cer- 
tainly fill  an  office  of  great  dignity  and  importance  in  the  administration 
of  justice.  But  such  a  topic  can  only  be  legitimately  used  to  assist  us 
in  getting  at  the  real  meaning  of  the  Legislature :  when  that  is  ascer- 
tained, we  are  not  at  liberty  to  be  governed  by  any  opinion  which  we 
may  entertain  as  to  the  policy  or  even  the  justice  of  the  enactment. 

*But  it  may  not  be  very  improbable  that  the  Legislature,  r^-iqrf 
amidst  a  choice  of  difficulties,  intended  to  confer  this  power  of  ^ 
removal,  without  an  appeal  to  a  jury,  upon  the  Lord  Chancellor  or  the 
Chancellor  of  the  Duchy  of  Lancaster.  These  are  high  functionaries 
under  the  Crown,  and  directly  responsible  to  Parliament  for  the  due 
exercise  of  the  authority  committed  to  them.  There  must  be  a  power 
lodged  somewhere  of  removing  county  court  judges,  both  for  inability 
and  misbehaviour.  Practically,  this  power  could  hardly  be  exercised  by 
the  Crown  on  the  address  of  the  two  Houses  of  Parliament,  according 
to  the  course  prescribed  for  the  removal  of  the  Judges  of  the  superior 
courts  in  Westminster  Hall.  Is  the  appeal  to  a  jury,  which  it  is  sup- 
posed that  the  Legislature  must  have  contemplated,  altogether  free 
from  inconvenience  ?  With  all  due  deference  for  juries  in  the  exercise 
of  their  proper  functions,  the  Legislature  may  have  thought  that  the 
Lord  High  Chancellor  of  Ghreat  Britain  or  the  Chancellor  of  the  Duchy 
of  Lancaster  is  likely  to  form  quite  as  impartial  and  enlightened  an 
opinion,  after  hearing  evidence  on  the  subject,  as  to  the  ability  and 
behaviour  of  a  judge  in  his  office. 

Nor  can  we  overlook  the  obstruction  which  would  arise  to  the  admi- 
nistration of  justice  in  the  country  from  the  doctrine  contended  for. 
Ify  upon  a  removal  after  an  inquiry  duly  conducted,  the  appointment  of 
a  successor  may  be  questioned  in  a  quo  warranto,  then,  in  every  case  in 
irhich  affidavits  can  be  obtained  denying  the  charges  and  falsifying  the 
tvidenco  by  which  they  were  supported,  a  quo  warranto  may  go  ;  un- 
seemly straggles  may  arise  between  the  two  claimants  to  the  office  in 
the  discharge  of  its  duties ;  and  questions  may  be  made  whether  all  the 
l^roceedinga  in  the  court  for  many  months  are  not  coram  nan  judice. 

*But,  after  all,  we  must  look  to  the  language  which  the  Legis-  r«i  qo 
I  lature  has  employed,  and  put  upon  it  its  natural  and  grammatical  ^ 
meaaingi  nothbg  appearing  to  show  that  it  is  used  in  any  extraordinary 
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sense.     "It  shall  be  lawful  for  the  said  Lord  Chancellor,"  <<if  he  shall 
think  fit,  to  remove  for  inability  or  misbehavioar  any  such  judge."    Is 
not  the  natural  and  grammatical  meaning  of  this  language  that,  if  the 
Chancellor  proceeds  duly,  he  may  without  appeal  remove  for  inabilicj 
or  misbehaviour,  and  that,  having  heard  evidence,  he  is  to  determine 
whether  the  inability  or  misbehaviour  is  made  out.     He  is  clearly  con- 
stituted judge  of  the  inability  or  misbehaviour  in  the  first  instance; 
and,  if  no  appeal  is  given  expressly  or  impliedly,  his  judgment  must  be 
final.    No  appeal  is  expressly  given ;  and  to  imply  an  appeal,  we  think, 
would  be  to  legislate,  not  to  construe  the  language  of  the  Legislature. 
Sir  Fitzroy  Kelly  relied  much  on  Begina  v.  Owen,  15  Q.  B.  476  (E. 
C.  L.  B.  vol.  69).     But,  when  this  case  is  examined,  it  will  be  found  to 
be  no  authority  in  his  favour.     Although  it  proceeds  on  sect.  24  of  the 
Act,  respecting  the  removal  of  a  clerk  by  a  judge,  it  would  have  been 
strongly  in  point  if  the  quo  warranto  had  been  there  granted  after  the 
judge  had  objected  to  the  clerk  charges  which,  if  true,  proved  inability 
or  misconduct,  and,  after  due  inquiry,  and  giving  the  clerk  an  opportu- 
nity'of  being  heard,  had  dismissed  the  clerk  upon  the  ground  that  the 
charges  were  substantiated.     But,  on  inquiring  what  took  place  when 
the  quo  warranto  was  granted,  we  find  that  it  was  made  out  to  the  Conrt 
that,  instead  of  misbehaviour  being  imputed  to  the  clerk,  it  was  admit- 

*1  Qil  ^^^  ^^^^  ^^  ^^^  always  performed  the  duties  of  bis  oflice  *unex- 
^  ceptionably ;  and  the  only  inability  imputed  was  an  inability  to 
pay  all  his  debts,  without  any  suggestion  that  this  had  affected  his  mind 
or  in  any  degree  disabled  him  from  doing  the  duties  of  clerk.  There- 
fore there  was  no  imputation  of  inability  or  misbehaviour  in  his  oflSce ; 
and,  admitting  the  truth  of  all  that  was  imputed,  no  inability  or  mis- 
behaviour in  his  office  appeared.  When  the  special  verdict  was  argued, 
no  question  arose  as  to  the  right  to  the  quo  warranto ;  and  the  obser- 
vations of  the  learned  Judges  then  made  must  be  taken  with  reference 
to  the  facts  and  points  then  before  the  Court. 

Sir  Fitzroy  Kelly  likewise  relied  upon  a  class  of  cases  respecting  the 
removal  of  a  parish  clerk  by  the  incumbent.  But,  supposing  that  the 
Chancellor  here  has  only  the  same  power  of  removing  the  county  court 
judge  which  the  incumbent  has  of  removing  the  clerk  at  common  law, 
no  case  has  been  cited  where,  the  incumbent  having  proceeded  regu- 
larly against  the  parish  clerk,  bringing  charges  against  him  of  misbe- 
haviour in  his  office,  giving  him  notice  of  these  charges,  and  having, 
after  hearing  evidence  to  substantiate  them  and  hearing  the  defence, 
dismissed  the  clerk  on  the  ground  that  the  charges  were  proved,  this 
Court  interfered  to  restore  him  by  mandamus,  on  affidavits  that  he  was 
innocent,  and  that  the  evidence  against  him  was  false.  The  case  of  Rex 
V.  Warren,  1  Cowp.  370,  which  was  mainly  relied  upon,  is  not  by  any 
means  to  this  effect.  The  report  is  short  and  unsatisfactory :  but  the 
rule  to  show  cause  seems  to  have  been  granted  on  the  ground  that  the 
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clerk  was  in  prison  when  he  was  remoTed,  so  that  he  could  not  have 
been  heard  in  his  defence ;  that  ho  had  appointed  a  deputy ;  and  that 
no  misconduct  in  his  office  had  been  imputed  to  him.     When  cause  was 
«howQ,  the  *Court  said:  <« There  is  no  sufficient  reason  assigned  r^^qc 
in  the  affidavits  that  have  been  read,  upon  which  the  Court  can  ^ 
exercise  their  judgment ;  nor  is  there  any  instance  produced  of  any 
misbehaviour  of  consequence."    Therefore,  supposing  that  the  clerk  had 
been  heard  in  this  case,  as  in  Regina  v.  Owen,  15  Q.  B.  476  (E.  C.  L. 
R.  vol.  69),  no  inability  or  misbehaviour  in  the  office  was  imputed,  and 
the  incumbent  had  no  authority  to  remove.     Lord  Mansfield  there  uses 
the  expression,  which  we  adopt :  <<he  can  never  be  the  sole  judge  and 
remove  him  ad  libitum ;  without  being  subject  to  the  control  of  this 
Coart."    The  Court  may  inquire  into  the  cause  and  manner  of  amo- 
tion.    Bat,  from  the  language  of  the  Judges,  and  the  course  of  the 
proceeding,  there  can  be  little  doubt  that,  if  the  affidavits  had  shown 
that  acts  of  misconduct  in  his  office  were  imputed  to  the  clerk,  that  he 
had  been  heard  upon  them,  and  that  the  incumbent  proceeded  on  the 
belief  of  evidence  in  support  of  the  charges,  the  rule  never  would  have 
been  granted,  however  numerous  or  strong  might  have  been  the  affi- 
davits to  show  that  the  clerk  was  innocent. 

We  are,  therefore,  of  opinion  that  the  construction  of  the  Act  of 
parliament  contended  for  neither  rests  on  principle  nor  on  authority, 
aod  that,  unless  some  defect  is  pointed  out  in  the  manner  in  which 
the  proceedings  were  conducted  in  this  case,  we  are  not  entitled  to 
interfere. 

Sir  Fitzray  KeVy  complained  that,  the  charges  having  originated  in 
a  memorial  of  a  society  at  Liverpool  called  the  Guardian  Society  for 
misconduct  in  fining  a  person  of  the  name  of  Whitty  for  a  supposed 
insult  to  the  judge,  other  charges  not  contained  in  the  memorial  were 
afterwards  brought  forward.  But  such  an  ^inquiry  is  to  be  con-  r^^^Q^ 
ducted  according  to  the  substantial  rules  of  justice,  not  according  ^ 
to  the  technical  rules  of  special  pleading.  It  is  conducted  as  an  inquiry 
before  the  Benchers  of  an  Inn  of  Court  into  charges  upon  which  a  bar- 
rister may  be  disbarred,  and  can  be  conducted  in  no  other  way,  the 
Legislature  not  having  prescribed  any  formalities,  and  not  having  con- 
ferred the  power  of  administering  an  oath.  It  is  not  alleged  by  Mr. 
Ramshay  that  he  was  not  fully  heard  on  all  the  charges  brought  against 
him. 

Complaint  is  next  made  of  the  time  which  elapsed  between  the  close 
of  the  inquiry  and  the  sentence  of  removal,  and  that  no  further  notice 
vas  given  to  Mr.  Ramshay  to  show  cause  why  he  should  not  be  re- 
moved :  but  the  fair  inference  from  the  affidavits  is  that  the  inquiry 
was  known  to  all  parties  to  be  finally  closed,  and  that  the  Chancellor 
of  the  Duchy  only  took  time  deliberately  to  consider  the  evidence,  and 
to  consider  of  his  judgment. 
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Last  of  all,  it  is  said  that  this  solemn  jadgment  under  his  hand  and 
seal  is  vitiated  hy  a  private  letter  of  the  same  date  written  by  Lord 
Carlisle  to  Mr.  Bamshay.  Bat,  although  a  general  liberty  is  given  to 
Mr.  Bamshay  to  make  what  nse  of  it  he  pleased,  one  can  hardly  think 
that  this  extended  to  the  use  of  it  in  a  Court  of  justice  for  the  purpose 
of  nullifying  the  dismissal.  It  was  evidently  written  with  a  view  of 
softening,  as  much  as  possible,  the  pain  to  be  inflicted  in  the  discharge 
of  a  public  duty :  and  the  sentiments  there  expressed  are  perfectly  con- 
sistent with  the  tenor  of  the  sentence  of  removal ;  for  it  is  possible  that 
a  man  may  have  valuable  qualities  and  may  be  amiable  in  private  life, 
and  yet  may  be  justly  removed  for  inability  and  misbehaviour  as  a 
Judge.  Bule  refused. 


,^-Q.,  *DOE,  on  the  demise  of  THOMAS   HENBY  EVEBS  and 
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MABY  ANN,  his  Wife,  r.  WILLIAM  WABD  and  Others. 

IJan.  80,  1852.] 


I  give  to  m J  ion,  J.  D.,  daring  bit  natoral  life,  nine  freehold  bonsei,  Ac. ;  and,  from  and  •iter 
his  decease,  I  gire  the  said  honses  aoto  his  children,  Ac  (if  sons,  on  their  attaining  the  age  of 
38,  if  daoghters,  of  21),  their  heirs,  Ae.,  as  tenants  in  oommon;  and,  in  case  he  haa  oalj  oo« 
child,  to  such  one  child  (on  attaining  age,  as  before),  his  or  her  heirs,  Ao.  And^  «m  coc«  aU  th 
children  of  my  taid  fvii  §kaU  die  under  the  age,  Ac.  (aa  before),  then  I  gire  the  before-aiaa* 
tioned  premises  to  my  daagbters,  S.,  A.  and  B.  M.,  daring  their  respective  natuiml  Utci,  ia 
eqaal  shares ;  and,  upon  the  decease  of  my  said  three  daughters,  the  share  of  each  of  them  lo 
dying  unto  her  children,  Ac,  their  heirs,  Ac,  or  child,  Ac  (with  provision  as  to  age  as  before); 
and,  in  case  of  the  death  of  any  of  my  said  daoghters  without  having  a  son  who  shall  altsis, 
Ac,  or  a  daughter  who  shall  attain,  Ac  (the  specified  ages),  I  give  such  ehare  aa  such  child  or 
children  would  have  had  to  the  child  or  children  of  my  other  two  daughters,  in  equal  ffaares, 
their  heirs,  Ac. :  and,  if  only  one  daughter  leaves  issue  that  shall  attain,  Ac,  then  the  vbols 
of  the  said  premises  to  such  issue,  if  more  than  one,  in  equal  shares,  as  tenants  in  coamoa, 
Ac,  their  heirs,  Ac ;  if  only  one,  to  such  one,  Ac 

Oodioil : 

J  hereby  levoke  that  part  of  my  will  whereby  I  g^ve  nine  freehold  houses,  Ae.,  to  my  ion  J.  D. 
and  hir  heirs,  and  my  will  is  that  my  daughters  A.  and  B.  M.  should  enjoy  them.  I  bertbj 
give  the  said  freehold  houses  to  my  said  daughters  A.  and  B.  M.  equally  and  jointly  betvws 
them,  and  to  the  survivor  of  them,  and,  after  their  deeease,  to  their  child  or  children  eqniUy, 
and,  if  they  should  both  die  leaving  no  child  or  children,  then  the  said  freeholds  to  go  •§ 
ordered  hy  my  eaid  wilL  A.  and  B.  M.  died,  leaving  no  issue.  A  son  of  J.  D.  and  childrea 
of  8.,  the  third  sister,  survived. 

Held  that  the  codicil  did  not  entirely  revoke  the  devise  to  J.  D.,  but  only  postponed  him  to  kbs 
two  sisters,  A.  and  B.  M.,  and  that,  on  the  deeease  of  both  without  issue,  he,  and  bot  ths 
children  of  8.,  became  entitled ;  and  that,  if  the  devise  to  J.  D.  had  been  revoked  by  Che 
codicil,  the  children  of  8.  could  not  take  under  the  will,  becauae  the  contingency  on  which 
she  waa  to  take  according  to  the  devise  had  not  happened. 

Ejbctmbnt  for  two  ondivided  third  parts  or  shares  of  freehold  hoases 
numbered  1  to  9  in  Angel  Court,  Grub  Street,  in  the  parbh  of  St 
Oiles  without  Cripplegate,  in  the  city  of  London ;  also  for  one  freehold 
house  in  Grub  Street  aforesaid,  the  corner  of  Phillips  Court,  and  the 
whole  of  Phillips  Court  in  the  said  parish,  being  the  freehold  houses 
mentioned,  among  others,  in  the  devise  to  John  DoUey^  and  in  the 
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codicil,  hereinafter  set  forth.  Issue  being  joined,  a  special  case  was 
6Uted,  bj  consent  and  the  order  of  a  Jadge,  for  the  opinion  of  this 
Coort.    The  following  facts  appeared  bj  the  case. 

^Thomas  Dolley,  being  seised  in  fee  of  certain  freehold  and  r«iqo 
possessed  of  certain  leasehold  premises  and  personal  estate,  made  ^ 
his  will  and  codicil,  respectively  bearing  date  12th  Jane,  1819,  and  20th 
Mareh,  1820.     The  material  parts  of  the  will  were  as  follows.(a) 

The  last  will  and  testament  of  me,  Thomas  DoIIej,  of  Redcross 

Street,  Gripplegate,  London,  Gentleman I  give  the  whole 

of  the  income  of  my  property,  real  and  personal,  unto  Thomas  ChalliSy 
of,  Ac,  and  John  Brogde,  of,  ftc,  daring  the  period  and  for  the  pur- 
poses hereinafter  mentioned,  that  is  to  say :  Upon  trust  to  receive  such 
iDcome,  and  pay  nnto  each  of  my  jBve  children  the  sum  of  50/.  (the 
payments  to  daughters  to  be  in  exclusion  of  their  husbands).  I  give 
to  the  said  T.  G.  and  J.  B.,  my  executors  and  trustees,  the  sum  of 
5000{.  Bank  8/.  10«.  per  Cent.  Annuities,  upon  trust  to  receive  and 
pay,  Ac. :  payment  to  be  made  to  testator's  daughter  Margaret  Ores- 
well  White  during  her  life,  independently  of  her  husband ;  after  her 
decease  the  principal  to  be  divided  equally  among  all  testator's  other 
children  living  at  her  decease,  and,  in  case  of  the  death  of  any  such 
child  in  the  lifetime  of  Margaret,  leaving  issue,  his  or  her  share  to  go 
to  such  issue  or  such  of  them  as  should  attain  21 ;  the  shares  of  females 
to  be  paid  to  their  sole  uses.  The  testator  then  left  certain  small  an- 
nuities out  of  personalty  and  realty  to  his  sisters  Ann  Qwillim  and 
Elizabeth  Jarvis  and  his  servant  Elizabeth  Slater,  with  benefit  of  sur- 
vivorship among  them,  and  with  reversionary  interests  to  the  testator's 
youDgest  daughters  Ann  and  Elizabeth  Maria  in  equal  shares:  also 
legacies  of  lOOOZ.  to  each  of  the  two  last-mentioned  daughters. 

*«<  And,  Bo  subjecting  all  my  real  and  personal  estate  for  the  r^iqq 
purposes  aforesaid  and  for  other  the  purposes  herein,  I  give  to  ^ 
my  son  John  Dolley  during  his  natural  life  my  four  freehold  houses  on 

the  West  side  of  Reynolds  Court,  numbers  1,  2,  8,  and  4," 

•likewise  a  freehold  house  No.  16  in  the  said  court,  nine  freehold 
houses,  1,  2,  3,  4,  5,  6,  7,  8,  and  9  in  Angel  Court,  Orub  Street  afore- 
said, one  freehold  house  numbered  188  in  High  Holborn  in  the  county 
of  Middlesex,  seven  leasehold  houses  in  Grub  Street,  and  two  in  Bell 
Court,  Orub  Street,  and  one  other  leasehold  house  in  Grub  Street,  and 
also  nine  leasehold  houses  in  Hanover  Court,  Grub  Street,  and  all  my 
fifteen  leasehold  houses  in  Sun  Court,  Grub  Street,  all  in  the  parish 
of  Gripplegate,  London,  with  all  rights  and  appurtenances  to  the  said 
several  honses  belonging :"  <«  likewise  all  the  land  tax/'  &c.  (land  tax 
on  various  properties,  redeemed  by  the  testator).  ««And,  from  and 
after  the  decease  of  my  son,  I  give  all  the  before-mentioned  freehold 

(a)  It  Hm  be«ii  thought  adviMble  to  let  oat  hero  at  much  of  the  will  at  ii  material  to  the  fcl* 
bwiAf  aa  weU  m  to  the  preeeat  oaae. 


^ 
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and  leasehold  houses,  land  tax  and  premises  aforesaid  unto  his  children 
now  born  or  hereafter  to  be  born,  if  a  son  or  sons,  that  shall  live  to  the 
age  of  23  years,  and  if  a  daughter  or  daughters,  that  shall  live  to  tbe 
age  of  21  years,. their  respective  heirs,  executors,  administrators,  and 
assigns,  according  to  the  nature  or  tenure  thereof,  as  tenants  in  com- 
mon.    And,  in  case  of  the  death  of  any  child  or  children,  if  a  son  or 
sons,  under  the  age  of  23  years,  and,  if  a  daughter  or  daughters,  nnder 
the  age  of  21  years,  the  share  and  shares  of  all  such  child  or  children 
so  dying  shall  go  to  the  survivors  and  survivor  of  them,  sons  and 
daughters,  attaining  the  said  age  of  23  or  21  years,  their  heirs,  ex^ 
cutors,  administrators,  and  assigns  in  equal  share :  and,  in  case  my  said 
*9A01  ^^^  ^^  ^^^  ^^^  ^child,  if  a  son,  that  shall  live  to  the  age  of  23 
-'  years,  or,  if  a  daughter,  that  shall  live  to  the  age  of  21  years,  I 
give  all  the  before-mentioned  premises,  shares,  and  land  tax,  unto  snch 
only  child  so  attaining  such  age,  his  or  her  heirs,  executors,  adminis* 
trators,  and  assigns :  And,  further,  in  case  all  the  children  of  my  said 
son,  if  a  son  or  sons,  shall  die  under  the  age  of  23  years,  or,  if  a 
daughter  or  daughters,  shall  die  under  the  age  of  21  years,  then  I  gire 
all  the  before-mentioned  freehold  and  leasehold  premises,  shares,  and 
land  tax,  unto  the  said  T.  C.  and  J.  B.,  their  heirs,  executors,  and 
administrators,  during  the  respective  lived  of  my  daughters  Sarah  Ward, 
Ann  DoUey,  and  Elizabeth  Maria  DoUey,  upon  trust  to  pay,  or  permit 
my  said  .daughters  to  receive  and  take,  the  rents,  profits,"  &c.,  <cfor 
and  during  their  respective  natural  lives,  in  equal  shares"  (and  inde- 
pendently of  husbands),  <Mf  my  estate  in  the  leasehold  part  so  long 
continues.     And,  upon  the  decease  of  my  said  three  daughters,  I  give 
the  share  of  each  of  them  so  dying  unto  her  children,  if  a  son  or  sons, 
living  to  the  age  of  23  years,  if  a  daughter  or  daughters,  living  to  tbe 
age  of  21  years,  his,  her,  and  their  heirs,  executors,  administrators,  and 
assigns,  if  more  than  one,  in  equal  shares,  and,  if  only  one  child,  to  such 
only  child,  if  a  son,  at  23,  and  if  a  daughter,  at  21,  his,  her,  or  their 
heirs,  executors,  administrators,  and  assigns.    And,  further,  in  case  of 
the  death  of  any  one  or  more  of  my  said  daughters  without  having  a  son 
who  shall  live  to  the  age  of  23  years,  or  a  daughter  who  shall  live  to  attain 
the  age  of  21  years,  I  give  such  part  and  parts  such  children  or  child 
would  have  had  and  be  entitled  to  as  aforesaid  unto  the  child  or  child- 
ren of  my  said  daughter  having  issue  living,  if  a  son  or  sons,  to  tbe  age 
*9011        ^^  years,  or,  a  ^daughter  or  daughters,  to  attain  the  age  of 
"     -^  21  years :  if  two  daughters  have  such  children  or  child,  to  theD> 
her,  or  him  as  taking  in  equal  shares  from  his,  her,  or  their  mother, 
his,  her,  or  their  heirs,  executors,  administrators,  and  assigns :  and,  if 
only  one  of  my  said  daughters  leaves  issue  that  lives  to  attain  the  ages 
aforesaid,  then  I  give  the  whole  of  such  freehold  and  leasehold  premises 
and  land  tax  unto  such  issue,  if  more  than  one,  in  equal  shares,  as 
tenants  in  common,  their  heirs,  executors,  administrators,  and  assignSi 
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and  if  onlj  one,  to  such  one,  his  or  her  heirs,  executors,  administrators, 
and  assigns." 

The  testator  then  ordered  that  the  rents,  profits,  &c.,  of  the  said  pre- 
mises should  (subject  as  aforesaid),  after  all  necessary  outgoings  for 
repairs  and  insurance,  be  received  by  such  person  as  testator's  said  son 
should  appoint,  and  be  applied  for  the  maintenance  of  the  children  or 
child  of  testator's  said  son,  or  of  testator's  said  three  daughters,  during 
their  respective  minorities,  or  until  they  became  entitled  as  aforesaid ; 
hot,  if  no  direction,  as  testator's  executors  and  trustees  might  think 
proper  for  that  or  other  purposes. 

<il  give  to  the  said  Thomas  Challis  and  John  Brogden,  all  those  my 
five  freehold  bouses  in  Harp  Court,  Nos.,"  &o.,  «<  nine  freehold  houses 
in  Black  Horse  Court,  Nos.,"  &o.,  <<  all  in  the  parish  of  Saint  Bride 
otherwise  Saint  Bridget,  Fleet  Street^  London,  and  my  leasehold  house 
No.  3  Crane  Court,  Fleet  Street,  London,  with  all  rights  and  appurte- 
nances to  the  said  last-mentiened  houses  belonging ;  also  ten  shares  in 
the  Eagle  Insurance,  London ;  to  hold  all  the  said  last  mentioned  free- 
hold and  leasehold  premises  and  Eagle  insurance  shares  unto  the  said 
T.  C.  and '  J.  B.,  their  heirs,  executors,  administrators,  and  assigns, 
according  to  the  nature  thereof  respectively,  during  the  natural  life  of 
my  said  daughter  Sarah  Ward,  *upon  trust  that  they  my  said  r^nrxQ 
trustees,  or  the  survivor  of  them,  his  heirs,  executors,  and  admin-  ^ 
istrators,  do  pay,  or  permit  my  said  daughter  Sarah  Ward  from  the 
quarter  day  next  after  my  decease  to  receive  and  take,  the  rents,  issues, 
and  annual  profits  thereof  respectively  for  and  during  the  term  of  her 
life,  to  and  for  her  own  sole  and  separate  use  only,  independent  of  the 
debts,  control,  or  engagements  of  her  present  or  any  future  husband, 
if  my  estate  and  interest  in  the  leasehold  part  so  long  continue." 

<<  And,  from  and  after  the  decease  of  my  said  daughter  Sarah 

Ward,  I  give  the  said  last-mentioned  freehold  and  leasehold  premises 
and  Eagle  shares  unto  such  of  her  children  as  she  now  has  or  may  have, 
if  a  son  or  bods  at  his  or  their  age  or  ages  of  28  years,  and  if  a  daughter 
or  daughters  at  her  or  their  age  or  ages  of  21  years,  their  respective 
heirs,  executors,  administrators,  and  assigns,  according  to  the  nature 
thereof,  as  tenants  in  common.  And,  in  case  of  the  death  of  any  child 
or  children  of  her  my  said  daughter,  if  a  son  or  sons  under  the  age  of 
23  years,  and  a  daughter  or  daughters  under  the  age  of  21  years,  the  share 
or  shares  of  each  such  child,  son  or  daughter,  so  dying,  to  go  to  the 
survivors  or  survivor  of  such  child  and  children,  being  a  son  or  sons,  on 
his  or  their  attaining  the  said  age  of  23  years,  and,  if  a  daughter  or 
daughters,  on  her  or  their  attaining  the  age  of  21  years,  and  their  heirs, 
executors,  administrators,  and  assigns,  in  equal  shares  as  tenants  in 
common.  And,  in  case  my  said  last-named  daughter  has  only  one  child, 
if  a  son,  that  shall  live  to  the  age  of  23  years,  arid,  if  a  daughter,  that 
shall  live  to  the  age  of  21  years,  I  give  all  the  said  last-mentioned  pre- 
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mises  and  Eagle  shares  unto  sach  only  child  so  attaining  such  age,  his 
or  her  heirs,  executors,  administrators,  and  assigns  for  ever,  or  during 
*20^1  *°^^  estate  in  the  leasehold  part,  and  direct  that  the  rents,  issues, 

-*  interest  and  annual  produce  thereof  shall,  until  my  said  grand- 
children attain  such  ages  as  aforesaid,  be  paid  and  applied  for  or  towards 
their  maintenance  and  education.  And,  further,  in  case  all  the  children 
of  my  said  daughter  Sarah,  if  a  son  or  sons,  shall  die  under  the  age  of 
23  years,  or,  if  a  daughter  or  daughters,  shall  die  under  the  age  of  21 
years,  then  I  give  all  the  said  last-mentioned  premises  and  Eagle  shares 
unto  the  said  T.  C.  and  J.  B.,  their  heirs,  executors,  and  administrators, 
during  the  respective  lives  of  my  said  son  John  Dolley,  and  daughters  Ana 
DoUey  and  Elizabeth  Maria  Dolley,  upon  trust  to  pay,  or  permit  my 
said  son  and  two  daughters  to  receive  and  take  the  rents,  profits,  interest, 
or  other  the  annual  income  thereof,  for  and  during  their  respective 
natural  lives,  in  equal  shares,  the  shares  of  my  said  daughters  to  be  for 
their  separate  uses  only,  and  independent  of  any  husband  or  husbands, 
if  my  estate  in  the  leasehold  part  so  long  continue.  And,  upon  the 
decease  of  my  said  son  and  two  daughters,  I  give  the  share  of  such  of 
them  so  dying  unto  his  or  her  children,  if  a  son  or  sons,  living  to  the 
age  of  23  years,  and,  if  a  daughter  or  daughters,  living  to  the  age  of 
21  years,  his,  her  or  their  heirs,  executors,  administrators^  and  assigns, 
if  more  than  one  in  equal  shares,  and,  if  only  one  child,  to  such  only 
child,  his  or  her  heirs,  executors,  administrators,  and  assigns.  And, 
further,  in  case  of  the  death  of  my  said  son  or  either  of  my  said  tvo 
daughters  without  leaving  a  child,  if  a  son,  who  shall  live  to  the  age  of 
23  years,  or,  if  a  daughter  or  daughters,  who  shall  live  to  attain  the 
age  of  21  years,  I  give  the  part  and  parts  such  child  or  children,  sons 
or  daughters,  would  have  had  and  been  entitled  unto  as  aforesaid  unto 
*9C\±1  ^^^  cbil<^  0^  children  of  my  said  son  and  two  daughters  ^having 

^  issue,  son  or  sons,  daughter  or  daughters,  living  to  attain  the 
ages  aforesaid ;  if  two  of  my  said  last-named  children  have  such  chil- 
dren or  child,  to  them,  her  or  him  as  taking  in  equal  shares  from  his, 
her,  or  their  father  or  mother,  his,  her,  or  their  heirs,  executors,  adminis- 
trators, and  assigns ;  and,  if  only  one  of  them  my  said  son  and  two 
daughters  leaves  issue  that  lives  to  attain  the  age  or  ages  aforesaid, 
then  I  give  the  whole  of  such  freehold  and  leasehold  premises  and  Eagle 
shares  unto  such  issue,  if  more  than  one,  in  equal  shares,  their  heirs, 
executors,  administrators,  and  assigns,  as  tenants  in  common :  and,  if 
only  one,  to  such  one,  his  or  her  heirs,  executors,  administrators,  and 
assigns.  And  it  is  also  my  will  that  the  rents,  profits,  and  interest 
of  the  said  last-mentioned  premises  and  share  shall,  after  all  necessary 
outgoings  for  repairs,  ground-rent,  and  insurance,  be  applied  for  and 
towards  the  maintenance  of  the  children  of  my  said  daughter  Sarah, 
or  of  my  said  son  and  two  other  daughters'  children  until  they  become 
respectively  interested  as  before  mentioned. 
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«I  giro  to  the  said  T.  C.  and  J.  B.  all  those  my  two  freehold  houses  ' 
Dombered  11  and  12,  sitaate  on  the  west  side  of  Yere  Street,  Clare 
Market,  in  the  eonnty  of  Middlesex,  seven  freehold  houses  in  Reynold's 
Court,  Nos.  5,  6, 7,  8,  9,  10,  and  11,  three  hoases  adjoining  in  Butler's 
Alley,  Nos.  11,  12,  and  18,  all  my  four  freehold  houses  in  Sea  Coal 
Lane,  Skinner  Street,  in  the  parish  of  Saint  Sepulchre,  London,  Nos. 
18, 19,  20,  and  81,  three  freehold  houses  and  premises  in  Surrey  Placoi 
Ccw  Lane,  Queen  Street,  Botherhithe,  in  the  county  of  Surrey,  and 
cne  leasehold  house  in  Winkworth  Buildings,  City  Road,  with  all  rights 
and  sppurtenahces  to  the  said  last^mentioned   houses   and  premises 
belonging,  likewise  all  the  land  tax  on   the  last-mentioned  estates 
redeemed  by  me,  and  ten  '^'shares  in  the  Eagle  insurance,  to  hold  r^ons 
til  the  said  last-mentioned  premises,  land  tax  and  shares,  unto  ^ 
the  said  T.  C.  and  J.  B.,  theit  heirs,  executors,  administrators,  and 
assigns,  aeeording  to  the  tenure  thereof,  during  the  natural  life  of  my 
daaghter  Ann  DoUey,  upon  trust  that  they  the  said  T.  C.  and  J.  B. 
and  the  snrviyor  of  them  do  pay,  or  permit  my  ssid  daughter  Ann  from 
the  quarter  day  next  after  my  decease  to  receive  and  take,  the  rents 
and  profits  of  all  the  last-mentioned  freehold  and  leasehold  premises, 
land  tax,  and  Eagle  shares,  for  and  during  the  term  of  her  natural  life, 
to  and  for  her  own  sole  and  separate  use  and  benefit  only,  independent 
of  the  debts,  control,  or  engagements  of  any  husband  or  husbands  with 
whom  she  may  marry.    And,  from  and  immediately  after  the  decease 
of  my  said  daughter  Ann,  I  give  the  said  last-mentioned  premises  unto 
such  child  or  children  as  she  may  have"  (attaining  23,  if  son  or  sons, 
21,  if  daughter  or  daughters,  as  before),  <«  their  respective  heirs,  exe- 
caters,  administrators,  and  assigns,  as  tenants  in  common :  and,  in  case 
of  the  death  of  any  child  or  children  of  her  my  said  daughter  Ann," 
if  son  or  sons,  under  23,  if  daughter  or  daughters,  under  21,  «<  the  share 
or  shares  of  each  child  or  children  dying  under  such  ages  to  go  to  the  sur- 
vivors and  survivor  of  such  child  and  children  attaining  the  said  age  or 
ages,  their  heirs;  executors,  administrators,  and  assigns,  in  equal  shares  as 
tenants  in  common.     And,  in  case  my  said  daughter  Ann  has  only  one 
child,"  attaining  23,  if  a  son,  or  21,  if  a  daughter,  <<I  give  all  the  said 
last-mentioned  premises  unto  such  only  child,  if  a  son,  at  his  age  of  23 
years,  or,  if  a  daughter,  at  her  age  of  21  years,  his  or  her  heirs,  exe- 
cutors, administrators,  and  assigns.     And,  further,  in  case  my  said 
daughter  Ann  shall  die  without  issue,  or  in  case  all  the  children  which 
my  said  daughter  may  have  shall  die,"  *if  sons,  under  23,  if   r^QM 
daughters,  under  21,  «« then  I  give  all  the  said  last-mentioned  '- 
premises  unto  the  said  T.  C.  and  J.  B.,  their  heirs,  executors,  adminis- 
trators, and  assigns  during  the  respective  lives  of  my  said  son  John 
DoUey  and  daughters  Sarah  Ward  and  Elizabeth  Maria  Dolley,  upoa 
trust  to  pay,  or  permit  my  said  son  and  two  last-named  daughters  to 
fceeive  and  taksi  the  rents,  profitSy  and  annual  income  thereof  for  and 
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daring  their  respective  natural  lives  in  equal  shares,  the  share  of  mj  said 
two  daughters  to  be  for  their  respective  uses  only  and  independent  of  anj 
hasband  or  husbands.  And,  npon  the  decease  of  my  said  son  and  two 
last-named  daughters,  I  give  the  share  of  such  of  them  so  dying  unto 
his  or  her  children,''  if  son  or  sons  at  23,  if  daughter  or  daughters  at  21, 
<«  his,  her,  and  their  heirs,  executors,  administrators,  and  assigns,  if  more 
than  one  in  equal  shares  as  tenants  in  common,  and,  if  only  one  child,  to 
such  only  child,  if  a  son,"  at  23,  if  a  daughter,  at  21,  <«  his  or  her  heirs, 
executors,  administrators,  and  assigns.  And,  further,  in  case  of  the 
death  of  my  said  son  or  either  of  my  said  two  daughters  without  leaving 
a  child  who  shall  live  to  attain  the  ages  aforesaid,  I  give  the  part  and 
parts  such  children  or  child  would  have  had  and  been  entitled  unto  aa 
aforesaid  unto  the  child  or  children  of  my  said  son  and  two  daughters 
having  issue  living,  if  a  son,  to  attain"  23,  or  a  daughter,  21 ;  <«  if  two 
of  my  said  last-named  children  have  such  children  or  child,  to  them, 
her,  or  him,  their,  his,  or  her  heirs,  executors,  administrators,  and  assigns, 
as  taking  equal  shares  from  his  or  her  father  or  mother,  his,  her,  and 
their  heirs,  executors,  administrators,  and  assigns :  and,  if  only  one  of 
them  my  said  son  and  two  daughters  leaves  issue,  if  a  son  that  lives  to" 
23,  or,  if  a  daughter,  to  21,  «<  then  I  give  the  whole  of  such  last-men- 
4^9071  ^^^^^^  estate  and  premises  unto  *such  issue,  if  more  than  one, 
^  in  equal  shares,  their  respective  heirs,  executors,  administrators, 
and  assigns,  as  tenants  in  common :  and,  if  only  one,  his  or  her  heirs, 
executors,  administrators,  and  assigns.  And  it  is  my  will  that  the  rents 
and  profits  of  the  last-mentioned  premises  shall,  after  all  necessary  out- 
goings for  repairs  and  insurance,  be  applied  for  or  towards  the  main- 
tenance of  the  children  of  my  said  daughter  Ann,  or  of  my  said  son 
and  two  other  daughters*  children,  until  they  become  entitled  to  the 
principal  and  estates  last  mentioned. 

(c  I  likewise  give  to  the  said  T.  G.  and  J.  B.  all  those  my  four  other 
freehold  houses  in  Sea  Goal  Lane,  Skinner  Street,  aforesaid,  numbers  22, 
23,  24,  and  25,  all  those  six  freehold  houses  in  Dolley's  Place,  Bope- 
maker's  Street,  Nos.  1,  2,  3,  4,  5,  and  6,  three  freehold  houses  on  the 
East  side  of  Reynold's  Court,  numbers  16,  17,  and  18,"  &c.  (paying  a 
moiety  of  certain  expenses  of  repairs,  &c.) :  <<  and  I  do  hereby  subject 
and  charge  the  last-mentioned  nine  houses  with  the  payment  of  such 
moiety  of  the  said  expenses  accordingly :  and  one  freehold  house  behind 
Mr.  Pocock's  dwelling,  all  in  the  said  parish  of  Saint  Giles  Cripplegate; 
also  one  freehold  house  in  Tash  Court  in  the  parish  of  St.  Andrew  fiol- 
born,  with  redemption  of  land  tax ;  likewise  my  leasehold  house  and 
premises  at  Chinkford  in  the  parish  of  Walthamstow ;  with  all  rights  and 
appurtenances  to  the  said  last-mentioned  houses  belonging;  and  one 
share  in  The  Imperial  Insurance,  London :  To  hold  all  the  said  last- 
mentioned  houses,  shares,  and  premises  unto  the  said  T.  C.  and  J.  B.,  their 
lieirsy  executors,  administrators,  and  assigns,  daring  the  natural  life  of 
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my  daughter  Elizabeth  Maria  DoUej,  upon  trust  that  they,  the  said  T. 
C.  and  J.  B.,  and  the  survivor  of  them,  and  his  heirs,  executors,  or  ad- 
mioistrators,  do  pay,  or  permit  my  daughter  the  said  ^Elizabeth  r^eOAo 
Maria,  from  the  quarter  day  next  after  my  decease,  to  receive  ^ 
and  take,  the  rents  and  profits  of  the  said  last-mentioned  premises  and 
share  for  and  during  the  term  of  her  natural  life"  (independently  of  any 
bosband,  &c. ;  her  receipt  alone  to  be  a  discharge) :  «« And,  from  and 
immediately  after  the  decease  of  my  said  daughter  Elizabeth  Maria,  I 
gire  all  the  said  last-mentioned  premises  and  share  unto  such  of  hor 
children  as  she  may  have,  if  a  son  or  sons,  i?ho  shall  live  to  the  age  of 
23  years,  and,  if  a  daughter  or  daughters,  who  shall  live  to  the  age  of 
21  years,  their  respective  heirs,  executors,  administrators,  and  assigns, 
as  tenants  in  common :  And,  in  case  of  the  death  of  any  child  or  chil- 
dren which  my  said  daughter  Elizabeth  Maria  may  have,  if  a  son  or  sons, 
under  the  age  or  ages  of  23  years,  or,  if  a  daughter  or  daughters,  under 
the  age  of  21  years,  the  share  or  shares  of  such  child  or  children  bo  dying 
to  go  to  the  survivors  and  survivor  of  such  child  and  children  attaining 
BQch  ages,  if  more  than  one,  their  heirs,  executors,  administrators,  and 
assigns,  in  equal  shares  as  tenants  in  common ;  and,  in  case  my  said 
daughter  Elisabeth  Maria  has  only  one  child,  if  a  son,  that  shall  live  to 
the  age  of  23  years,  or,  if  a  daughter,  that  shall  live  to  the  age  of  21 
years,  I  give  all  the  said  last-mentioned  premises  unto  such  only  child 
60  attaining  such  age,  his  or  her  heirs,  executors,  administrators,  and 
assigns.  And  also,  in  case  all  the  children  of  my  said  daughter  Elizabeth 
Maria  shall  die,  if  a  son  or  sons,  under  the  age  of  23  years,  or,  if  a 
daughter,  under  the  age  of  21  years,  or  if  she  has  none,  I  give  all  the 
said  last-mentioned  premises  unto  the  said  T.  0.  and  J.  B.,  their  heirs, 
execQtors,  and  administrators,  during  the  respective  lives  of  my  said  son 
John  Dolley  and  daughters  Sarah  Ward  and  Ann  DoUey,  upon  trust  to 
pay,  or  ^permit  my  said  son  and  two  last-named  daughters  to  r^nnq 
receive  and  take,  the  rents,  profits,  and  annual  income  thereof  for  ^ 
and  daring  their  respective  natural  lives  in  equal  shares,  the  shares  of 
my  said  two  daughters  to  be  for  their  separate  uses  only  and  independent 
of  any  husband  or  husbands :  and,  upon  the  decease  of  my  said  son  and 
two  last-named  daughters,  I  give  the  share  of  such  of  them  so  dying  unto 
his  or  her  children,  if  a  son  or  sons,  living*  to  attain  the  age  of  23  years, 
and,  if  a  daughter  or  daughters,  living  to  the  age  of  SI  years,  his,  her, 
and  their  heirs,  executors,  administrators,  and  assigns,  if  more  than  one, 
in  equal  shares  as  tenants  in  common,  and,  if  only  one  child,  to  such  only 
child,  his  or  her  heirs,  executors,  administrators, iind  assigns.     And, 
forther,  in  case  of  the  death  of  my  said  son  or  either  of  my  said  two 
daughters,  without  leaving  a  child,  if  a  son,  who  shall  live  to  attain  the 
age  of  23  years,  or,  if  a  daughter,  who  shall  live  to  attain  the  age  of  2! 
years,  I  give  the  part  and  parts  such  children  or  child  would  be  entitled 
to  aa  aforesaid  unto  the  child  or  children  of  my  said  son  and  two  daugh«* 
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ters  having  issue,  if  a  son  or  sons,  living  to  the  age  of  23  years,  and,  ii 
a  daughter  or  daughters,  living  to  attain  the  age  of  21  years ;  if  two 
of  my  said  last-named  children  have  such  children  or  child,  to  them,  his, 
or  her  heirs,  executors,  administrators,  and  assigns,  as  taking  in  equal 
shares  from  his  or  her  father  or  mother,  his,  her,  and  their  heirs,  exp* 
cutors,  administrators,  and  assigns ;  and,  if  only  one  of  them,  my  said 
son  and  two  daughters,  leaves  issue  that  lives,  if  a  son  or  sons,  to  the 
age  of  23  years,  if  a  daughter  or  daughters,  lives  to  attain  the  age  of  21 
years,  then  I  give  the  whole  of  such  last-mentioned  estate  and  premises 
^2101  ^^^^  *such  issue,  if  more  than  one,  in  equal  shares,  their  respee- 

^  tive  heirs,  executors,  administrators,  and  assigns ;  and,  if  onlj 
one,  to  such  one,  his  or  her  heirs,  executors,  administrators,  and  assigns, 
at  the  ages  aforesaid.  And  it  is  my  desire  that  the  rents,  produce,  and 
profits  of  the  said  last-mentioned  premises  shall,  after  all  deductions  for 
the  purposes  aforesaid,  be  applied  for  or  towards  the  maintenance  and 
education  of  the  children  of  my  said  daughter  Elizabeth  Maria,  and  of 
my  said  son  and  two  other  daughters'  children,  until  entitled  to  the  said 
estates  and  premises. 

«<I  give  unto  the  said  T.  C.  and  J.  B.,  their  executors,  administrators, 
and  assigns,  all  such  other  leasehold  messuages  and  estates  as  I  may  be 
possessed  of  or  entitled  unto  at  my  decease,  save  and  except  my  dwell- 
ing-house in  Bed  Gross  Street,  upon  trust  that  they  or  the  survivors  or 
survivor  of  them,  his  executors  or  administrators,  do  and  shall  receive 
the  rents  or  other  the  annual  produce  thereof  during  the  terms  in  the 
leases  under  which  I  may  hold  the  same,  and,  after  paying  the  rents 
reserved  by  such  leases,  and  performing  the  covenants  contained  therein 
respectively  for  repairs  and  insurance,  or  otherwise  from  time  to  time 
after  answering  the  purposes  of  this  my  will,  to  pay  the  net  prodace 
of  such  rents  and  profits  unto  and  equally  amongst  my  son  John  Dolley, 
daughters  Sarah  Ward,  Ann  Dolley,  and  Elizabeth  Maria  Dolley,  daring 
their  respective  lives,  the  shares  of  my  said  daughters  to  be  paid  to  them 
on  their  receipts  only  for  their  sole  and  separate  uses,  independent  of 
the  debts,''  &c.,  <<of  any  husband:"  "and,  upon  the  decease  of  my  said 
son  and  four  daughters  or  any  of  them,  I  give  the  interest  and  also  the 
principal  unto  and  for  the  use  and  benefit  of  my  said  five  children  and 
4'9111  ^^'^^^^^"S  children  and  their  ^children,  such  children  taking  as 

^  and  from  their  father  and  mother,  with  such  restrictions  as  to 
my  said  daughters,  with  all  such  and  the  like  benefit  of  survivorship 
and  other  accruer  unto  and  amongst  all  my  children  and  their  children 
at  such  ages  and  thnes,  with  maintenance,  as  before  mentioned  with 
respect  to  the  specific  property  hereinbefore  by  me  given  unto  or  in 
trust  for  my  said  son  and  three  last-named  daughters,  Sarah  Ward, 
Ann  Dolley,  and  Elizabeth  Maria  Dolley,  and  their  issue,  with  remain- 
der over  as  aforesaid." 
(Then  followed  a  bequest  of  a  leasehold  house  at  Hoxton  in  trust  for 
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testator's  grandgOD,  William  Ward,  and,  in  case  of  his  death  under  23, 
for  his  eldest  brother  or  sister  first  attaining  that  age,  his  or  her  execu- 
tors, &c. :  and,  after  some  other  bequests  of  personalty,  and  directions, 
the  will  proceeded :) 

(«I  give  to  my  said  two  unmarried  daughters  my  present  dwclling- 
hoQse  in  Red  Gross  Street,  to  hold  to  them,  their  executors,  adminis- 
trators, and  assigns,  for  all  such  term  and  estate  as  I  may  have  therein 
at  my  decease,  they  paying  the  rent  and  performing  the  covenants 
mentiooed  in  the  lease  under  which  I  hold  or  may  bold  the  same  from 
the  end  of  the  quarter  day  next  after  my  decease,  until  which  period  I 
direct  all  rent,  taxes,  and  other  outgoings  shall  be  paid  out  of  my  general 
personal  estate.     And  I  likewise  give  to  them  my  said  two  unmarried 
daughters,  in  equal  shares,  all  the  household  furniture,  plate,  linen, 
china,  glass,  and  every  other  thing  in  my  said  house  belonging  to  me, 
except  money  and  securities  for  money,  or  what  may  belong  to  other 
property.    And  it  is  my  will  and  desire  that  all  other  the  residue  of 
my  personal  property  may  be  sold  or  otherwise  converted  into  money 
bj  my  said  executors  as  soon  as  may  be  after  my  decease,  and  that  the 
money,  ^as  the  same  shall  be  received,  or  so  much  as  may  be  ^^^^  ^ 
necessary,  be,  in  the  first  place,  with  other  my  property,  paid,  ^ 
applied,  and  laid  out  for  or  towards  the  general  uses  and  purposes  of 
this  my  will :  and  in  the  first  place"  for  payment  of  certain  pecuniary 
legacies  to  testator's  grandchildren  on  attaining,  respectively,  23  and 
21,  or  on  marriage,  and  of  certain  sums  in  the  mean-time  for  mainte- 
nance, education,  &c. ;  with  a  bequest  of  the  remainder  of  such  residue 
to  the  testator's  son  and  his  daughters  Sarah,  Ann^  and  Elizabeth  Maria, 
in  case  of  the  deaths  of  grandchildren. 

<'  And,  in  case  of  the  death  of  all  my  grandchildren  now  born  or 
hereafter  to  be  born,  if  a  son  or  sons,"  under  23,  or,  if  a  daughter  or 
daughters,  under  21,  <«  without  leaving  any  child  or  children  thqm  or 
any  x>f  them  surviving,  I  give  all  my  freehold  and  leasehold  estates  and 
other  property,  hereinbefore  by  me  given  in  trust  or  for  the  use  and 
benefit  of  my  said  five  children  for  their  respective  lives  with  remainders 
over  as  before  mentioned,  unto  and  equally  amongst  all  the  children  of 
my  said  sister,  Ann  Owillin,  living  at  my  decease,  their  respective 
heirs,  executors,  administrators,  and  assigns,  according  to  the  nature 
and  tenure  thereof,  as  tenants  in  common." 

Then  followed  certain  leasing  powsrs  and  other  provisions,  which  it 
is  unnecessary  to  state. 
There  was  a  codicil  as  follows : 

«( This  first  revocation  and  codicil  to  my  last  will  and  testament,  made 
this  day  and  dated  underneath,  is  as  follows.  I  revoke  that  part  of  my 
will  whereby  I  give  to  my  daughter,  Margaret  Creswell  White,  the  divi- 
dends of  50002.  8}  per  cent,  annuities ;  and  instead  thereof  I  give  her 
the  said  M.  G.  W.  the  interest  or  dividends  arising  from  70002.  8  per 
VOL.  xvin. — 18 
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cent,  annuities,  to  be  paid  to  her  only  every  half  year  daring  her  natn- 

4^21  ^1  ^^^  ^^^^  ^^  ™^  ^trustees  named  in  my  said  will ;  and  at  her  decease 
-^  the  principal  to  be  divided  as  directed  by  my  last  will. 

«<  I  likewise  hereby  revoke  that  part  of  my  last  will  and  testament 
whereby  I  give  one  freehold  house,  No.  188,  High  Holborn,  and  likewise 
nine  freehold  houses  in  Angel  Court,  Grub  Street,  in  the  city  of  Lon- 
don, unto  my  son  John  Dolley  and  to  his  heirs :  And  ray  will  is  that 
my  daughters  Ann  Dolley  and  Elizabeth  Maria  Dolley  should  enjoy 
them.  I  hereby  give  and  bequeath  the  said  freehold  ground  and  houses, 
together  with  one  freehold  house  in  Grub  Street  aforesaid,  the  corner 
of  Phillip  Court,  and  the  whole  of  Phillip  Court,  lately  agreed  for  to  be 
purchased  of  Mrs.  Cipriana  and  her  trustees,  to  my  said  daughters  Ann 
Dolley  and  Elizabeth  Maria  Dolley,  equally  and  jointly  between  them, 
and  to  the  survivor  of  them ;  and,  after  their  decease,  to  their  child  or 
children  equally ;  and,  if  they  should  both  die  leaving  no  child  or  child- 
ren, then  the  said  freeholds  to  go  as  ordered  by  my  said  will.  And 
further  it  is  my  will  that,  if  I  die  before  my  agreement  is  fulfilled  and 
the  estate  paid  for,  and  likewise  the  nine  houses  now  agreed  to  be  bailt 
in  Angel  Court  are  paid  for,  the  said  estate  and  buildings  and  repairs 
wanted  in  Phillip's  Court  are  paid  for,  the  same  shall  all  be  paid  for  and 
completed  before  any  division  of  my  personal  estate  takes  place,  and  all 
the  expenses  thereof  shall  be  paid  out  of  my  personal  estate.  I  give 
these  estates  to  my  said  daughters  for  their  use  only,  not  subject  to  the 
debts  or  control  of  any  husband  or  husbands  they  hereafter  may  marrj. 
Thos.  Dollet.  Signed  this  20th  day  of  March,  1820,  by  me,"  &c. 
V  The  said  Thomas  Dolley  died  seised  and  possessed  of  the  premises 
*9^A^  ^^^  personal  estate  in  the  will  and  codicil  ^respectively  men- 
^  tioned,  on  26th  March,  1821,  without  altering  or  revoking  the 
said  will  and  codicil,  except  so  far  as  the  will  was  altered  or  revoked  by 
the  codicil. 

The  freehold  houses  mentioned  in  the  codicil  to  have  been  agreed  to 
be  purchased  of  Mrs.  Cipriana  and  her  trustees  were,  in  the  lifetime  of 
the  said  Thomas  Dolley,  conveyed  to  him  in  fee ;  and  he  died  seised 
thereof. 

At  the  date  of  the  will  and  codicil,  and  at  the  time  of  the  death  of 
the  said  Thomas  Dolley,  he  had  one  son,  the  said  John  Dolley,  and  foar 
daughters,  viz.  the  said  Ann  Dolley,  Elizabeth  Maria  Dolley,  Sarah 
Ward,  and  Margaret  Creswell  White. 

The  said  Margaret  Creswell  White  died  in  1884.  The  said  Ann  Dol- 
ley, having  married  one  Isaac  Ackerman,  died  on  81st  March,  1847, 
never  having  had  a  child.  The  said  Elizabeth  Maria  Dolley,  having 
married  one  Joseph  Doxsey,  died  on  18th  August,  1888,  never  having 
had  a  child.  The  said  Sarah  Ward  died  on  27th  February,  1830,  leav- 
ing her  surviving  three  sons  and  four  daughters,  viz.  Williaoi  Ward, 
born  m  1804,  Thomas  Ward,  born  in  1810,  James  Ward,  born  in  1814, 


18  ADOLPHUS  &  ELLIS.    N.  8.  214 

Sarah  Ann  Ward,  born  in  1806,  Mary  Ward,  bora  in  1808,  Ellen  Jane 
Ward,  born  in  1812,  and  Elizabeth  Ward,  born  in  1821. 

Thomas  Ward,  by  his  will  dated  on  or  abont  12th  September,  1846,(a) 
deyiaed  all  his  real  property  whatsoever  and  wheresoever  unto  and  among 
bis  sisters,  Mary,  Ellen  Jane,  and  Elizabeth  Ward,  as  tenants  in  common 
in  fee,  and  died  in  Angnst,  1846.(^i) 

Mary  Ward  married  Oeorge  Verry;  Ellen  Jane- Ward  married  James 
Fixon ;  and  Elizabeth  Ward  married  Robert  Letchford ;  which  said  G-. 
Verry,  J.  Nixon,  and  *R.  Letchford,  together  with  the  said  Wil-  p^^- « 
Ham  Ward,  are  the  defendants  in  this  action.  ^ 

The  said  John  Dolley,  the  only  son  and  heir  at  law  of  the  testator 
Thomas  Dolley,  on  25th  Jane,  1806,  intermarried  with  Mary  Ann  Carr, 
bj  whom  he  had  issue  Mary  Ann  Dolley  (who  was  born  before  the  date 
of  the  testator's  will,  viz.  on  81st  January,  1809),  Elizabeth  Sarah 
Dolley,  who  was  born  on  26th  (b)  December,  1820,  after  the  date  of  the 
codicil  bnt  before  the  death  of  the  aaid  Thomas  Dolley,  and  Clarissa 
Dolley,  who  was  born  on  6th  June,  1826,  after  the  death  of  the  testator. 
The  said  John  Dolley  never  had  any  other  children. 

The  said  Mary  Ann  Dolley  (the  eldest  daughter  of  the  said  John 
Dolley,  and  one  of  the  lessors  of  the  plaintiflf),  on  21st  December,  1834, 
intermarried  with  Thomas  Henry  Evers,  one  of  the  lessors  of  the 
plaintiff.     * 

The  said  Elizabeth  Sarah  Dolley  (the  second  daughter  of  the  said 
John  Dolley),  having,  on  5th  of  April,  1848,  married  Oeorge  Huddle- 
ston,  died  on  26th  April,  1849,  leaving  her  surviving  her  husband  the 
said  George  Huddleston  and  a  son  Oeorge  Carr  Hnddleston,  who  was 
bom  on  21st  April,  1849,  and  died  about  three  months  afterwards,  viz. 
on  or  about  16th  July,  1849.     The  said  Clarissa  Dolley  (the  youngest 
daughter  of  the  said  John  Dolley)  died  an  infant  of  the  age  of  two  (i) 
years. 
The  said  John  Dolley  died  on  10th  October,  1850. 
The  questions  for  the  opinion  of  the  Court  were : 
1.  Whether,  upon  the  death  of  Elisabeth  Maria  Dolley  and  Ann 
BoUey,  leaving  no  child  or  children,  any  of  the  freeholds  in  the  intro- 
ductory part  of  this  case  mentioned  and  alleged  to  be  devised  to  them 
by  the  codicil,  passed  after  the  death  of  the  said  John  Dolley  to  his 
children. 

*2.  Whether  the  lessors  of  the  plaintiff  are  entitled  to  recover  r^^n 
the  whole  or  part  of  the  property  mentioned  in  the  eodidl  as  '- 
parehased  of  Mrs.  Gipriana  and  her  trustees. 

If  the  Court  should  be  of  opinion  that  any  of  the  said  freeholds  so 
devised  by  the  codicil  as  last  aforesaid  did  so  pass,  then  the  verdict  was 
to  be  entered  for  the  plaint^  for  two  undivided  third  parts  or  share« 

(o)  EHe  in  tte  Paper  3ook. 
(»)  8m  p.  22S,  pofk 
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thereof,  or  for  such  other  proportion  thereof  as  the  Court  might  adjudge 
to  him.  As  regards  the  property  purchased  of  Mrs.  Cipriana,  if  the 
Court  should  be  of  opinion  that  the  lessors  of  the  plaintiff  are  entitled 
to  the  whole  or  any  part  of  it,  the  verdict  to  be  entered  for  the  plain 
tiff  accordingly.  But,  if  the  Court  should  be  of  a  contrary  opinion, 
then  the  verdict  was  to  be  entered  for  the  defendants. 

The  case  was  argued  in  this  term.(a) 

MalinSy  for  the  plaintiff. — The  lessors  of  the  plaintiff  are  entitled  to 
one  moiety  of  the  estates  mentioned  in  the  declaration.     The  deviae  to 
John  Doliey  and  his  children  gave  to  him  a  life  estate,  and  to  them 
vested  estates  in  remainder,  immediately  on  the  testator's  death;  Doe 
dem.  Doliey  v.  Ward,  9  A.  &  E.  582  (E.  C.  L.  R.  vol.  36) :  the  qaeation 
is,  what  effect  the  codicil  had  on  those  several  estates ;  whether  it 
operated  upon  them  as  a  partial  or  as  a  total  revocation.     The  troe 
construction  is,  that  the  testator's  daughters  Ann  and  Elizabeth  Maria 
were,  for  their  respective  lives  only,  placed  before  John,  but  that,  after 
their  deaths,  the  devise  to  John  and  his  children  took  its  course.    The 
^cy-im-t  codicil  speaks  of  a  gift  made  by  the  will  to  John  Doliey  *«and 
**     -^  to  his  heirs  ;*'  but  this  is  evidently  a  misrecital  of  the  will,  and 
an  erroneous  use  of  the  word  <« heirs"  for  << children;"  and  the  Court 
will  so  understand  the  expression,  as  was  done  in  Wright  v.  Creber,  5 

B.  &  C.  866  (E.  C.  L.  R.  vol.  11).  Even  if  it  should  be  -held  that  a 
fee  simple  in  the  premises  passed  to  the  two  daughters  by  the  words 
<«  my  will  is  that  my  daughters  should  enjoy  them,"  it  is  immaterial,  the 
daughters  having  left  no  issue.  There  is  no  objection  in  principle  to  a 
codicil  revoking  a  prior  devise  partially,  and  to  the  extent  only  of  the 
new  interest  which  is  created.  The  testator's  intention  seems  to  have 
been  simply  that  the  two  daughters  and  their  children  should  precede 
the  son,  each  daughter,  and  her  children  after  her,  taking  estates  for 
life,  according  to  Doe  dem.  Norris  v.  Tucker,  3  B.  &  Ad.  473  (E.  C.  L. 
R.  vol.  23).  [CoLERiDGB,  J. — There  is  not  only  a  change  of  places, 
but  a  general  revocation  of  the  gift  to  John  Doliey.     Lord  Campbell, 

C.  J. — Supposing  there  had  been  no  express  words  after  the  clause  ^l 
likewise  hereby  revoke,"  &c. :  is  not  the  revocation  complete?]  Bot 
the  words  which  follow,  <<  and,  if  they  should  both  die  leaving  no  child 
or  children,  then  the  said  freeholds  to  go  as  ordered  by  my  said  wilV' 
operate  as  if  the  devise  in  the  will  to  John  Doliey  and  his  children  were 
again  inserted  in  this  place.  A  similar  construction  was  given  to  a 
codicil  containing  the  words  <<  shall  go  and  descend  as  is  by  my  said  will 
directed,"  in  Graves  v.  Hicks,  6  A.  &  E.  38  (E.  C.  L.  R.  vol.  31).(i) 
[Patteson,  J. — If  the  words  of  the  devise  are  repeated  in  the  codicil, 
there  is  a  devise  to  the  daughters  Ann  and  Elizabeth  Maria,  who  are 
supposed  to  be  dead.]    The  remainder,  after  them,  would  take  effect  in 


(o)  Janiutfj  leth.    Before  Lord  CMDpboU,  0.  J.,  PatteeoD,  Coleridgo,  and  WightouuD,  Ji. 
(h)  See  p.  55. 
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fjtroar  of  their  children.     The  construction  ^which  must  be  con-  r^.-^^r^ 
tended  for  on  the  other  side  would  require  the  codicil  to  be  read  ^ 
«a8  ordered  by  my  said  will  in  case  of  my  son  dying  without  issue." 
It  is  unnecessary  to  cite  cases  as  to  the  operation  of  codicils  inconsist- 
ent with  the  provisions  of  a  will.     There  is  no  objection,  in  principle, 
to  a  codicil  revoking  a  prior. devise  partially,  and  to  the  extent  only  of 
the  new  interest  which  is  created.     The  rule,  as  laid  down  in  1  Jarman 
on  Wills,  160,  is  «<  not  to  disturb  the  dispositions  of  the  will  further  than 
1*3  absolutely  necessary  for  the  purpose  of  giving  effect  to  the  codicil." 
Daffield  v.  Duffield,  2  Bligh.  N.  S.  260,  is  a  leading  authority  on  the 
subject.    Thomas  v.  Evans,  2  East,  488,  confirms  the  same  doctrine. 
[Lord  Campbell,  G.  J. — There  is  no  doubt  that  the  will  operates  so  far 
as  it  is  not  revoked :  the  question  here  is,  how  far  it  is  revoked.]    The 
words  (( revocation"  and  <«  revoke"  are  used  in  the  first  clause  of  the 
codicil,  where  there  is  no  absolute  revoking,  but  only  a  substitution  of 
funds.    [Lord  Campbell,  G.  J. — ^Yoa  say  that  the  codicil  may  be  con- 
strued as  if  no  mention  were  made  of  revoking,  but  the  words  had  been 
««I  hereby  alter  that  part  of  my  last  will,"  &c.]     That  is  so.     The 
lessor  of  the  plaintiff  is,  therefore,  entitled  to  the  moiety  of  the  estates, 
including  those  purchased  of  Mrs.  Gipriana,  as  to  which  no  question  of 
Iai7  arises.    (No  further  notice  of  this   part  of  the  case  is  deemed 
necessary.) 

Buttj  contrft. — The  codicil  is  a  revocation  of  the  whole  devise  referred 
to,  so  far  as  it  relates  to  John  Dolley  and  his  children ;  and,  on  the 
deaths  of  Ann  and  Elizabeth  Maria  without  issue,  Sarah  and  her  chil- 
dren took  in  ^remainder.     Whether,  in  the  clause  of  the  codicil  ^^^^  ^ 
^^whereby  I  give,"  &c.,  << unto  my  son  John  Dolley  and  his  heirs,"  *- 
the  word  <«  heirs"  be  read  as  <<  children"  or  not,  the  effect  is  the  same : 
there  is  an  entire  revocation  of  the  clause  in  their  favour.     They  are 
struck  out  of  the  will,  and  Ann  and  Elizabeth  Maria  substituted ;  and 
on  their  deaths  the  freehold  goes  <<as  ordered  by  my  said  will :"  that 
is,  the  contingent  remainder  originally  given  by  the  will  to  the  children 
of  Sarah  Ward  takes  effect  according  to  the  due  course  of  the  limita- 
tions ;  nothing  is  added  to  the  will  or  taken  from  it  except  the  first-men- 
tioned deviae.     [Patteson,  J. — By  the  will,  the  descent  of  the  estates 
to  Sarah  and  her  children  depended  on  a  contingency  which,  according 
to  your  view,  conld  no  longer  have  any  effect,  after  the  codicil ;  the  death 
of  John  withoat  leaving  children.   Tou  must  consider  the  codicil  as  doing 
sway  with  the  necessity  for  that  contingency.]   The  new  devise  to  Ann 
and  Elizabeth  Maria  and  their  children  is  substituted  for  everything 
that  relates  to  John  and  his ;  with  a  limitation  over  (by  the  operation 
of  the  will)  to  Sarah  Ward  and'  her  children  by  way  of  contingent 
remainder.     It  is  not  a  mere  postponement  of  John  and  his  children ; 
for  no  place  is  assigned  at  which  they  are  to  come  in ;  and,  if  they  do 
BO,  Sarah  and  her  children  have  no  longer  a  place.    [Lord  Campbell, 
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C.  J. — The  codicil  does  not  make  any  direefc  provision  for  the  ease  of 
Ann  and  Elizabeth  Maria  leaving  a  child,  or  having  a  child  which  haa 
died.]  Safficient  guidance  will  be  fonnd  in  the  limitations  of  the  will 
following  the  devise  to  John  and  his  children.  The  codicil  most  be  read 
with  these.  [Lord  Gahbbbll,  C.  J. — They  do  not  provide  for  the  con- 
tingency of  the  two  daughters  leaving  children.    Patteson,  J. — Do  the 

♦^•^01  ^^^^^^^^  *^^  ^'*^'  Ward  take  the  entirety  on  the  deaths  of  Ana 
^  and  Elizabeth  Maria  ?]  They  do.  [Pattbson,  J. — Under  the 
will,  Mrs.  Ward,  if  she  had  lived,  conld  only  have  taken  a  third.]  Bj 
the  codicil  she  woald  take  the  entirety  for  her  life,  after  the  deaths  of 
her  sisters.  The  codicil  is  inartificial,  and  not  easily  explained :  bat  the 
result  of  the  whole  is  that  John  and  his  issue  are  pat  out  of  the  will,  and 
the  three  sisters  and  their  children  written  in. 

MalinSf  in  reply. — ^The  intention  was  only  to  vary  the  order  of  limi- 
tations. The  place  of  John  and  his  children  is  after  the  sisters  Ana 
and  Elizabeth  Maria,  instead  of  being  before  the  three.  [Couridoe, 
J. — That  displaces  Sarah ;  yet  no  such  intention  is  expressed.]  She 
is  merely  postponed  as  John  is.  The  words  <<  as  ordered  by  my  said 
will"  restore  the  former  arrangement  after  the  decease  of  the  two  usters. 
[Pattbsok,  J. — ^You  make  these  words  as,  it  were  a  revocation  of  the 
revocation.]  They  operate  so.  There  are  difficulties  as  to  the  succes- 
sion of  Sarah,  in  any  view  of  the  will  and  codicil.  If  her  interest  is 
contingent  on  the  events  specified  by  the  will  in  the  devise  to  John  and 
his  children,  the  contingency  is  too  remote.  If  the  codicil  sets  that 
devise  entirely  aside,  there  remains  no  event  on  which  Sarah  could  be 
entitled  to  take  <<  as  ordered  by*'  the  testator's  said  will.  Then  the 
revocation  is  absolute,  and  the  descendants  of  John  DoUey  are  entitled 
as  heirs  at  law.  Cur.  adv.  vicft. 

Lord  Campbell,  C.  J.,  in  the  same  term  (January  SOth),  delivered 
the  judgment  of  the  Court. 

*2*211  *This  case  depends  upon  the  construction  to  be  put  upon  the 
-^  will  and  codicil  of  Thomas  DoUey.  By  the  will  he  devises  the 
nine  houses  in  question  to  his  son  John  for  life,  and  after  his  death  to 
his  children  who  should  attain  a  certain  age :  and,  in  case  all  such  child- 
ren should  die  under  that  age,  he  then  gives  the  houses  in  question  to 
trustees,  to  permit  his  three  daughters,  Sarah  Ward,  Ann  DoUey,  and 
Elizabeth  Maria  Dolley,  to  receive  the  rents  during  their  lives  in  eqa&l 
shares,  and  after  their  decease  to  their  children  in  fee.  The  codicil  is 
in  these  words :  <<  I  likewise  hereby  revoke  that  part  of  my  last  will 
and  testament  whereby  I  give"  (the  houses  in  question)  <<unto  my  son 
John  Dolley  and  to  his  heirs"  (evidently  a  mistake  for  his  children): 
<c  And  my  will  is  that  my  daughters  Ann  Dolley  and  Elizabeth  Maria 
Dolley  should  enjoy  them.  I  hereby  give  and  bequeath  the  said  free- 
hold ground  afid  houses"  «<  to  my  said  daughters  Ann  Dolley  and  Elisa- 
beth Maria  Dolley,  equally  and  jointly  between  them^  and  to  the  sur- 
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TiTor  of  them ;  andy  after  tbeir  decease,  to  their  child  or  children  equal)  j; 
and,  if  ihey  should  both  die  leaving  no  child  or  children,  then  the  8aid 
freeholds  to  go  as  ordered  by  my  said  will" 

The  daughters  Ann  and  Elizabeth  Maria  both  died  leaving  no  child« 
John  Dolley  the  son  in  1850,  leaviog  a  daughter,  the  lessor  of  the 
plaintiff  Mary  Ann  Evers,  who  was  born  in  the  lifetime  of  the  testator 
and  is  John  Dolley 's  only  surviving  child:  but  he  had  another  daughter, 
Elizabeth  Sarah,  also  born  in  the  lifetime  of  the  testator,  who  married 
and  had  a  son ;  but  she  and  her  son  both  died  in  the  lifetime  of  John 
Dolley.  The  defendants  are  children  of  Sarah  Ward  the  other  r^tooo 
^daughter  of  the  testator ;  she  is  also  dead.  The  lessors  of  the  *- 
plaintiff  contend  that  the  effect  of  the  codicil  is  to  revoke  the  devise  to 
John  and  his  children  partially  only,  so  as  to  postpone  them  to  the 
daughters  Ann  and  Elizabeth  Maria  and  their  children,  bat,  on  their 
death  without  any  child,  to  restore  the  devises  in  the  will  and  to  let  in 
John  Dolley  and  his  children  to  take  prior  to  Mrs.  Ward  and  h^r  child- 
ren :  also  that  the  lessors  of  the  plaintiff  would  be  entitled  to  a  moiety 
of  the  houses  in  question,  the  other  moiety  being  in  the  heir  of  the  son 
of  Elizabeth  Sarah,  who  survived  his  mother  about  three  months. 

The  defendants  contend  that  the  effect  of  the  codicil  is  to  revoke  the 
devise  to  John  and  his  children  altogether,  and  to  let  in  the  children  of 
Mrs.  Ward  in  the  same  manner  as  if  John  had  had  no  children. 

It  is  plain  by  the  codicil  that  the  testator  intended  to  prefer  his 
daughters  Ann  and  Elizabeth  Maria  to  his  son  John,  and  that  the  revo- 
cation of  the  devise  to  John  and  his  children  was  introduced  to  effectuate 
that  intention :  but  there  is  nothing  in  the  codicil  showing  any  i&tention 
to  prefer  Mrs.  Ward  and  her  child^n  to  John  and  his  children,  unless  it 
be  found  in  the  revocation  itself.     Then,  the  words  m  to  go  as  ordered 
hj  my  said  will"  would  not  be  complied  with  by  holding  that  Mrs.  Ward's 
children  take  the  houses  when  there  is  a  child  of  John  living,  and  who 
has  attained  the  age  required  by  the  will,  as  Mrs.  Evers  has  attained, 
because  the  will  orders  the  estate  to  go  to  Mrs.  Ward  jointly  with  the 
two  other  daughters,  and  to  their  children  afterwards,  only  in  the  event 
of  John  not  having  such  child ;  and,  even  if  the  devise  to  John  and  his 
children  be  absolutely  revoked  by  the  codicil,  still  the  contingency  on 
which  *by  the  will  the  estate  is  ordered  to  go  to  Mrs.  Ward  and  rjnopo 
her  children  is  not  revoked  by  the  codicil,  and  has  not  happened :  ^ 
Mrs.  Ward's  children,  therefore,  cannot  take  <<  as  ordered  by"  the  will ; 
and,  if  John  and  his  children  do  not  take  at  all  by  reason  of  the  revo- 
cation, there  is  no  devise  of  the  inheritance  after  the  death  of  Ann  and 
Elizabeth  Maria  without  a  child,  and  the  lessor  of  the  plaintiff  Mrs. 
Evers  is  entitled  to  the  whole  as  heir  at  law  of  the  testator.     We  are 
however  of  opinion  that  she  is  entitled  to  a  moiety  only. 

The  general  rule  is  that  a  revocation  by  subsequent  will  or  codicil, 
whether  by  express  words  of  revocation  or  by  devise  inconsistent  with 
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the  former  devise,  shall  operate  only  so  far  as  is  necessary  to  effecinate 
the  intention  of  the  testator:  Dnffield  v.  Duffield,  3  Bligh.  K.  S.  260, 
and  other  cases,  establish  this  rule.  We  gather  clearly  from  this  codicil 
that  the  intention  of  the  testator  was  to  prefer  Ann  and  Elizabeth 
Maria  and  their  children  (if  any)  to  John  and  his  children,  and  nothiog 
more ;  and  that,  failing  such  objects  of  his  preference,  his  intention  was 
that  the  will  should  operate  as  if  there  had  been  no  revocation. 

There  is  no  dispute  between  the  parties  as  to  the  rales  by  which  tbe 
case  is  to  be  decided.  We  therefore  need  not  farther  examine  the  deci- 
sions by  which  these  rules  have  been  established ;  and  we  have  only  to 
apply  these  rules  to  the  will  and  codicil  in  question.  Doing  so,  we  are 
of  opinion  that  the  verdict  must  be  entered  for  the  lessors  of  the  plab- 
tiff  as  to  a  moiety  of  the  nine  houses. 

*f>94.1      '^^  ^^        property  purchased  of  Mrs.  Cipriana,  it  is  *conceded 
^  that  it  does  not  pass  at  all  by  the  will  or  codicil,  and  that  the 
lessors  of  the  plaintiff  are  entitled  to  it  in  right  of  Mrs.  Evers  as  heir. 
The  verdict  as  to  that  property  must  be  entered  for  the  entirety. 

Judgment  for  plaintiff. 


DOE,  on  the  several  demises  of  THOMAS  HENBT  EVERS  and 
MART  ANN  his  Wife,  of  the  said  T.  H.  EVERS,  and  of  Others, 
V.  THOMAS  CHALLIS.    [2>w.  6,  I860.] 

D.  (by  will  made  before  1838)  deviied  land  to  his  daughter  E.  for  her  life,  and,  from  and  imne- 
diately  after  her  decease,  to  each  of  her  children  as  she  might  bare,  if  a  son  or  sons.  vb« 

•  shonld  live  to  the  age  of  twenty-three  years,  if  a  daughter  or  danghters,  who  shoald  lire 
to  the  age  of  twenty-one  years,  and  their  heirs,  as  tenants  in  common :  in  case  of  tb« 
death  of  a  son  under  twenty-three  or  a  daughter  under  twenty-one,  the  share  of  saeh  rbili 
to  go  to  the  snnriving  children  attaining  the  ages  named,  and  their  heirs,  as  tenants  in  rom- 
mon ;  or,  if  only  one  should  attain  the  age,  to  such  child  in  fee :  in  case  all  the  children  of  £. 
should  die  under  the  ages  named,  or  if  the  thould  have  none,  then  to  D.'s  daughter  A.  for  life, 
and,  upon  her  decease,  to  her  children,  if  a  son  or  sons,  living  to  attain  the  age  of  twentT- 
three  years,  if  a  daughter  or  daughters,  living  to  the  age  of  twenty-one  years,  and  their  heirs, 
as  tenants  in  common ;  and,  if  only  one  child,  to  such  child  in  fee  :  *'  And,  further,  in  case  of 
the  death  of"  A.  «  without  leaving  a  child,  if  a  son,  who  shall  live  to  attain  the  age  of  twenty- 
three  years,  or,  if  a  daughter,  who  shall  live  to  attain  the  age  of  twenty-one  years"  (not  addiof 
an  express  provision  for  the  event  of  A.  having  no  child),  "  I  give  the  part  and  parts  raeb 
ohildren  or  child  would  be  entitled  to  as  aforesaid  to  J."  After  D.'s  death,  S.  died  withoet 
having  had  a  child :  and  afterwards  A.  died  without  having  had  a  ehild. 

Held,  by  the  Court  of  Q.  B.,  that  the  limitation  over  to  J.,  might  take  effect  as  a  oontiageet 
remainder  upon  A.'s  death  without  leaving  a  child  attaining  the  age  named. 

Held,  by  the  Court  of  Ezehoquer  Chamber,  reversing  this  judgment,  that  the  limitation  over  wu 

.  not  to  be  considered  as  expeetant  upon  either  event,  of  A.  dying  childless,  or  her  dying  «Uk« 
out  leaving  a  child  that  should  attain  the  age,  but  upon  the  single  event  (however  it  mifbt 
happen)  of  her  dying  without  leaving  a  ehild  that  should  at/ain  the  age,  and  was  thereflcm  as 
executory  devise  void  for  remotenesa. 

Ejectment  for  messuages  and  lands  in  the  parish  of  St.  Giles  withoat 
Cripplegate  in  the  city  of  London. 

On  the  trial,  before  Coleridge,  J.,  at  the  Londonisittings  after  Michael- 
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mas  TeriD)  1849,  a  special  verdict  was  found ;  which,  so  far  as  is  mate- 
rial to  the  present  decision,  was  as  follows. 

^Thomas  DoUey,  being  seised  in  fee  of  certain  freehold  pre-  r^nt^e 
mises,  duly  made  and  published  his  will  and  codicil,  respectively  ^ 
bearing  date  12th  June,  1819,  and  20th  March,  1820. 

The  verdict  set  out  the  said  will  and  codicil,  which  will  be  found  in 
Doe  dem.  Evers  v.  Ward,  antd,  p.  198,  et  seq.  (The  material  part,  so 
far  as  this  argument  is  concerned,  is  the  devise  in  trust  for  Elizabeth 
Maria,  for  life,  and  then  over ;  commencing  at  p.  207,  <(  I  likwise  give," 
and  ending  at  p.  210,  «<estates  and  premises."  The  property  which 
was  the  subject  of  this  part  of  the  devise  comprehended  that  for  which 
the  present  action  was  brought.) 

The  verdict  then  stated  the  following  facts. 

The  said  Thomas  DoUey  died  seised  of  the  premises  in  the  will  and 
in  the  declaration  mentioned,  on  26th  March,  1821,  without  altering  or 
revoking  the  said  will  and  codicil,  or  either  of  them.  At  the  time  of 
the  execution  of  his  will  and  codicil,  and  at  the  time  of  his  death,  the 
said  Thomas  DoUey  had  one  son,  the  said  John  DoUey  (mentioned  in 
the  will),  and  a  daughter,  the  said  Ann  Dolley  (mentioned  in  the  will), 
and  another  daughter,  the  said  Elizabeth  Maria  (mentioned  in  the  will), 
and  another  daughter,  the  said  Sarah  Ward  (mentioned  in  the  will),  and 
a  daughter  named  Margaret  Cresswell,  who  was  married  to 
White,  and  died  in  1834. 

There  had  been  another  son  besides  the  said  John  Dolley ;  but  such 
other  son,  whose  name  was  Thomas,  was  dead  before  the  date  of  the 
will*     He  died  unmarried. 

On  25th  June,  1806,  John  Dolley  intermarried  with  Mary  Ann  Carr. 

*0n  18th  August,  1888,  Elizabeth  Maria  Dolley,  having  mar-  r^gysfo 
ried  Joseph  Doxsey,  died,  never  having  had  a  child.  ^ 

On  81st  March,  1847,  Ann  Dolley,  having  intermarried  with  Isaac 
Akerman,  died,  never  having  had  a  child. 

On  27th  February,  1830,  Sarah  Ward  died,  leaving  seven  children, 
namely,  three  sons  and  four  daughters,  all  born  before  the  death  of  the 
testator  (the  names  were  stated). 

On  31st  January,  1809,  Mary  Ann  Dolley,  one  of  the  lessors  of  the 
plaintiff,  the  child  of  John  Dolley,  was  born,  and  is  still  living.  John 
I>olley  had  two  daughters  living  at  the  time  of  the  death  of  the  testa- 
tor, and  who  were  also  alive  at  the  death  of  Ann  Dolley,  namely,  Mary 
Ann  Dolley,  one  of  the  lessors  of  the  plaintiff,  born  as  aforesaid,  and 
Elizabeth  Sarah,  born  25th  December,  1820,  afterwards  married  to 
George  Huddleston.  John  Dolley  had  also  a  daughter  named  Clarissa : 
she  was  born  after  the  deat)i  of  the  testator,  and  died  an  infant,  that 
Ib  to  say,  a  year  after  her  birth. 

On  the  21st  December,  1834,  the  said  Mary  Ann  Dolley,  one  of  the 
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lessors  of  the  plaintifi^  married  Thomas  Heory  EvexS|  one  of  the  lesson 
of  the  plaintiff. 

John  DoIIej,  mentioned  in  the  will,  was  and  is  the  eldest  son  of  the 
said  testator,  and  the  heir  at  law  of  the  said  testator.  He  ia  still 
living. 

The  verdict  then  set  out  a  deed  under  which  the  defendant  claimed 
through  John  Dolley,  the  heir  at  law. 

The  case  was  argaed  in  Michaelmas  Term,  1850,(a)  bj  Malin$  foe  the 
plaintiff,  and  Peacock  for  the  defendant. 

It  b  not  thought  necessary  to  report  the  argument  in  this  Court   It 
♦007-1  ^^^^  ^  sufficient  to  refer  to  the  "^judgments  of  this  Court  and  the 
-'  Exchequer  Chamber,  and  the  argument  in  the  latter  Court  (post, 
p.  232).  Cup.  adv.  tulL 

Lord  Campbell,  C.  J.,  in  the  vaMtion  fi>llowuig  (December  6th,  1850), 
delivered  the  judgment  of  the  Court. 

On  this  special  verdict  we  are  of  opinion  that  the  lessors  of  the  plain« 
tiff  are  entitled  to  our  judgment. 

First,  we  have  to  examine  their  claim  to  one-twelfth  of  the  freehold 
property  contained  in  the  devise  to  Elizabeth  Maria  DoUey.  This  de« 
pends  upon  the  limitation  over,  in  case  all  the  children  of  Elizabeth 
Maria  should  die  under* the  ages  specified,  or  if  she  had  none.  If  validg 
in  the  events  which  have  happened  this  would  vest  one-third  in  Ana 
DoUey,  and,  on  her  death,  the  twelfth  claimed  in  Mrs.  Evers  (late  Mary 
Ann  DoUey),  one  of  the  lessors  of  the  plaintiff. 

On  the  part  of  the  defendant,  who  claims  under  the  eldest  son  and 
heir  at  law  of  the  testator,  it  is  first  contended  that  the  limitation  is 
void  because  it  could  only  take  effect  by  way  of  executory  devise,  and 
that  the  executory  devise  would  be  bad  as  being  too  remote.    If  Eliza- 
beth Maria  had  died  leaving  children,  this  objection  would  have  been 
fatal ;  for  upon  her  death  the  property  would  have  vested  in  them  as 
tenants  in  common  in  fee,  according  to  the  decision  of  this  Court  upon 
this  very  will  in  Doe  dem.  DoUey  v.  Ward,  9  A.  &  £.  582  (E.  C.  L.  R. 
vol.  36).     The  subsequent  limitation,  therefore,  could  only  have  taken 
effect  by  way  of  executory  devise:  and,  as  the  gift  over  was  upon  ths 
*ooQ-\  ^c&^^  of  ^^®  children  of  Elizabeth  Maria,  if  a  son  *or  sons,  under 
J  the  age  of  twenty-three,  or,  if  a  daughter  or  daughters,  under 
the  age  of  twenty-one,  this  would  have  been  contrary  to  the  rules 
against  perpetuities,  and  void.     But,  in  the  event  which  happened,  the 
contingent  remainder  to  the  chUdren  of  Elizabeth  Maria  never  took 
effect,  she  never  having  had  a  child.     And  the  question  is  whether,  in 
this  event,  the  subsequent  limitation  may  not  take  effect  as  a  contin* 
gent  remainder,  supported  by  the  life  estate  of  Elizabeth  Maria,  and 
vesting  immediately  on  the  determination  of  that  life  estate. 
'    Although,  where  a  fee  is  given  by  a  vested  limitation,  a  remainder 

(a)  NoTember  19tli.    Before  Lord  Campbell,  C.  J^  Coleridge,  Wightmui,  and  Erie,  Ji. 
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opon  it  must  be  an  executory  devise,  and,  if  it  be  too  remote,  this  and 
all  aabseqnent  remainders  are  void,  if  &  fee  be  limited  in  contingency, 
and  the  estate  is  given  over  npon  a  contingency  devesting  the  fee,  if 
the  fee  so  limited  never  vests,  the  gifb  over  takes  effect  as  a  contingent 
remainder.     <«  It  may  happen  that  an  estate  may  be  devised  over  in 
either  of  two  events ;  and  that  in  one  event  the  devise  may  operate  as 
a  coDtiogent  remainder,  in  the  other  as  an  ezecatory  devise/'     This  is 
the  language  of  Bayley,  J.,  in  Doe  dem.  Herbert  v.  Selby,  2  B.  &  G. 
926,  930  (E.  C.  L.B.  vol.  9),  a  case  which  seems  to  as  to  govern  the 
present.   There  the  testator  devised  freehold  property  to  his  son  George 
for  life,  and,  «« after  his  decease,"  <«anto  all  and  every  the  child  and 
children  of  my  said  son  George,"  <<  and  their  heirs  for  ever,  to  hold  as 
tenants  in  common."     <«  But  if  my  said  son  George  should  die  without 
issue,  or  leaving  issue,  and  such  child  or  children  should  die  before 
attaining  the  age  of  twenty*one  years,  or  without  lawful  issue ;  then  I 
give  and  devise  the  same  estates  unto  my  said  son  Thomas,  my  daughter 
Ann  Southern,  and  *my  son-in-law,  William  Duke,  and  their  heirs  r«of>a 
for  ever,  to  hold  as  tenants  in  common."    Now,  if  George  had  ^ 
died  leaving  children,  the  fee  would  immediately  have  vested  in  them, 
and  tHe  limitation  over  to  Thomas,  Ann,  and  William  Duke  could  only 
hare  taken  effect  as  an  executory  devise.     But  the  Court  of  King's 
Bench  clearly  hdd  that,  as  George  died  without  having  had  a  child,  the 
limitation  orer  was  to  be  construed  a  contingent  remainder.   The  ques- 
tion arose  from  George  in  his  lifetime  having  suffered  a  recovery.     In 
the  event  which  happened,  if  the  limitation  in  favour  of  Thomas,  Ann, 
and  William  Duke  was  to  be  taken  as  a  contingent  remainder,  it  was 
barred  by  the  recovery;  but  if  as  an  executory  devise,  it  was  not. 
Bayley,  J.,  presiding  here  in  the  absence  of  Lord  Chief  Justice  Abbott, 
said :  « If  George  had  left  a  child,  a  determinable  fee  would  have  vested 
in  that  child,  and  then  the  devise  over  could  only  have  operated  as  an 
executory  devise.     But  George  having  died  without  having  had  a  child, 
the  first  fee  never  Tested,  and  the  remainder  over  continued  a  contin* 
gent  remainder."     Holroyd,  J.,  and  Littledale,  J.,  fully  concurred. 
And  the  consequence  followed  that  the  remainder  over  to  Thomas,  Ann, 
and  William  Duke,  continuing  to  be  a  contingent  remainder,  was  barred 
bj  the  recovery,  which,  destroying  the  particular  estate,  left  it  lYithout 
Bopport.     It  has  been  remarked  that  in  Doe  dem.  Herbert  v.  Selby, 
instead  of  saying  the  limitation  was  a  contingent  remainder  in  one 
event  and  an  executory  devise  in  the  other,  it  would  be  more  accurate 
to  say  there  were  two  alternative  remainders  in  fee,  one  of  which  was 
contingent,  and  was  subject  to  an  *executory  limitation  in  favour  r^oan 
of  the  same  person  who  would  have  been  the  object  of  the  alter- 
itate  remainder.    But,  whatever  may  be  the  technical  language  in  which 
the  limitations  should  be  described,  it  was  decided  that,  if  the  first  con- 
tingent remainder  never  vested,  the  second  limitation  would  take  effect 
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as  a  contingent  remainder.  This  decision,  which  is  founded  on  prior 
authorities,  and  has  never  been  questioned,  seems  to  us  quite  sufficient 
to  show  that,  in  construing  the  will  of  Thomas  Dolley,  the  limitation 
of  the  property  left  to  Elizabeth  Maria,  after  her  children,  is  to  be  con- 
sidered as  taking  effect  as  a  contingent  remainder. 

Another  objection  made  was  upon  the  language  of  the  remainder  over, 
«  unto  the  child  or  children  of  my  said  son  and  two  daughters,"  vhich 
is  only,  in  express  words,  (<in  case  of  the  death  of  my  said  son  or 
either  of  my  said  two  daughters  without  leaving  a  child,  if  a  son,  that 
shall  live  to  attain  the  age  of  twenty-three  years,  or,  if  a  daugbter, 
who  shall  live  to  attain  the  age  of  twenty-one  years,"  without  saying, 
with  respect  to  his  daughter  Ann  Dolley,  «<  if  she  has  none  :*'  the  argu- 
ment being,  that,  as  Ann  never  had  a  child,  the  contingency  has  not 
arisen  on  which  her  share  was  devised  to  the  children  of  John  Dolley. 
But  we  consider  it  quite  clear,  from  the  testator's  language,  that  he 
intended  this  remainder  to  take  effect  upon  his  daughter  Ann  having 
no  children,  in  like  manner  as  upon  her  having  children  and  dying  with- 
out leaving  children  who  should  live  to  the  required  age.  There  is  s 
long  string  of  cases  to  support  the  'doctrine  that,  if  there  be  a  gift  over 
on  a  class  dying  within  a  particular  age,  it  takes  effect  if  that  class 
never  comes  into  existence.  I  consider  it  sufficient  to  mention  the  first 
^t^A^-i  of  them,  which  has  been  often  acted  upon,  *Jones  v.  Westeomb, 
'^  -'  1  £q.  Ga.  Ab.  245,  where  a  testator  bequeathed  a  term  of  years 
to  his  wife  for  life,  and,  after  her  death,  to  the  child  she  was  then 
enceinte  with,  and,  if  such  child  should  die  before  the  age  of  twenty- 
one,  then  one-third  to  his  wife,  and  the  other  two-thirds  to  other  per- 
sons. The  wife  was  not  enceinte.  But  Lord  Harcourt,  and  afterwards 
the  Court  of  King's  Bench,(a)  held  that  the  bequests  over  took  effect. 

The  lessors  of  the  plaintiff  likewise  claiming  one-twelfth  of  the  free- 
hold property  devised  by  the  testator  to  his  Tiaughter  Ann  Dolley,  it 
was  admitted  that  this  claim  was  not  liable  to  any  objection  which  was 
not  urged  against  the  former.  And,  therefore,  our  judgment  will  bo 
in  favour  of  the  lessors  of  the  plaintiff  for  both  the  twelfths  which  are 
claimed.  Judgment  for  plaintiff. 

(a)  GnUWer  v.  Wiekitt,  1  WUi.  1«5. 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

CHALLIS  V.  DOE,  on  the  several  demises  of  THOMAS  HENBT 
EYERS  and  MARY  ANN  his  Wife,  of  the  said  T.  H.  EVEBS, 
and  of  Others. 

For  qrllftbiUy  see  ptge  224,  antd. 

Error  was  brought  on  the  above  judgment  in  the  Exchequer  Cham- 
ber.    The  case  was  argued  in  last  Michaelmas  yacation.(a) 

^RoUj  for  the  plaintiff  in  error  (defendant  below). — The  case  r^nq.^ 
for  the  plaintiff  below,  as  to  Ann's  share  of  the  property  devised  '- 
to  Elizabeth  Maria,  is  that,  upon  the  death  of  Elizabeth  Maria  without 
issue,  her  brother  John  and  her  sisters  Sarah  and  Ann  took  each  one- 
third  of  the  whole  for  life :  and  that,  upon  Ann's  death  without  issue, 
the  two  children  of  John  took  between  them  one-half  of  Ann's  third, 
that  is,  one-twelfth  each.  And  this  claim  rests  upon  the  assumption 
that  the  limitation  over,  in  case  of  the  death  of  the  son  9r  either  of 
the  daughters,  one  of  whom  is  Ann,  without  leaving  a  son  who  should 
attain  the  age  of  twenty-three  years,  or  a  daughter  who  should  attain 
the  age  of  twenty-one,  can  take  effect  within  the  legal  restrictions  as  to 
remoteness. 

The  defendant  below  contends  that,  as  Elizabeth  had  no  child  living 
at  the  death  of  the  devisor,  and  as  the  limitation  might  not  take  effect 
for  twenty-three  years  if  she  had  a  son,  it  reaches  beyond  any  life  in 
being  and  twenty-one  years  after  the  expiration  of  such  life ;  and  there- 
fore, if  the  limitation  can  take  effect  only  as  an  executory  devise,  it  is 
bad.  Bat,  for  the  plaintiff  below,  it  is  answered  that  the  limitation 
may  take  effect  as  a  contingent  remainder,  and  that  therefore  the  objec- 
tion as  to  remoteness  does  not  arise.  In  support  of  this  argument, 
reliance  is  placed  on  Cole  v.  Sewell,  2  H.  L.  Ca.  186.(() 

First :  the  limitation  in  question  is  not  a  contingent  remainder,  but 
an  executory  devise.  Another  clause  in  this  will  was  the  subject  of  the 
decision  in  Doe  dem.  Dolley  v.  Ward,  9  A.  &  E.  582  (E.  C.  L.  R.  vol.  86).(<?) 
There  land  was  devised,  after  the  decease  of  Sarah  Ward,  <<  unto  such  of 
her  children  as  ^she  now  has  or  may  have,  if  a  son  or  sons,  at  his  r^^noo 
or  their  age  or  ages  of  twenty-three  years,  and,  if  a  daughter  or  ^ 
daughters,  at  her  or  their  age  or  ages  of  twenty-one  years,  their  respec- 
tive heirs,  executors,  adminbtrators,  and  assigns,  according  to  the  nature 
thereof,  as  tenants  in  common :  and,  in  case  of  the  death  of  any  child  or 

(a)  Korember  27, 1851.  Before  Mauley  Cresiwell,  Williamfl,  and  Talfourd,  Ji.,  and  Piatt  and 
Xartin,  Bs.  Creawell,  J,,  and  Martin,  B.,  left  the  Court  at  the  eloie  of  the  ari^ment  for  tha 
defendant  in  enor. 

{h)  Affirming  the  decree  of  the  Lord  Chanoellor  of  Ireland,  in  Cole  v.  SeweU,  4  Dnuy  it  War« 
1. 

(e)  See  pp.  201— 2H  aaW* 
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children  of  her  my  said  daughter,  if  a  son  or  bods,  under  the  age  of  twenty- 
three  years,  and  a  daughter  or  daughters,  under  the  age  of  twenty- 
one  years,  the  share  or  shares  of  each  such  child,  son  or  daughter,  so 
dying,  to  go  to  the  suryivors  and  survivor  of  such  child  and  children, 
being  a  son  or  sons,  on  his  or  their  attaining  the  said  age  of  twenty- 
three  years,  and,  if  a  daughter  or  daughters,  on  her  or  their  attaining 
the  age  of  twenty-one  years,  and  their  heirs,  executors,  administrators, 
and  assigns,  in  equal  shares,  as  tenants  in  common."  The  question 
arose,  whether  the  first  limitation  gave  estates  which  could  vest  only  on 
the  son  or  daughter  attaining  the  ages  named,  or  whether  the  estate 
vested  immediately  on  the  birth  of  the  child,  but  the  possession  was 
postponed.  On  the  former  construction,  the  limitation  would  have 
been  void,  as  an  executory  devise  which  might  not  take  effect  till  the 
expiration  of  twenty-three  years  from  the  death  of  the  tenant  for  life: 
on  the  latter,  that  objection  would  not  arise.  The  latter  view  prevailed; 
and  it  was  held  that  the  estate  in  fee  vested  immediately  on  the  birth 
of  the  child,  the  remainder  being  contingent  till  then.  Now  that  deci- 
sion shows  that,  in  the  present  case,  the  limitation  to  the  children  of 
Elizabeth  Maria  was  a  contingent  remainder  in  fee,  which  would  become 
a  vested  fee  on  the  birth  of  a  child.  The  limitation  over,  therefore, 
acts  by  way  of  cutting  down  a  fee,  and  is  an  executory  devise.     It  is 

not  the  ^case  of  a  contingent  remainder  with  a  double  aspect. 

One  event  only  is  named,  the  death  of  the  tenant  for  life  with- 
out leaving  a  son  or  daughter  who  should  attain  the  age  specified*  Thi^ 
distinguishes  the  case  from  one  which  is  relied  upon  on  behalf  of  the 
plaintiff  bebv.  Doe  dem.  Herbert  v.  Selby,  2  B.  &  C.  926  (E.  G.  L.  B. 
vol.  9).  There  the  devise  was  to  G.  for  life,  remainder  to  his  children 
in  fee  as  tenants  in  common:  but,  if  G.  should  die  without  issue,  ««or" 
leaving  issue  and  such  children  should  die  before  attaining  the  age  of 
twenty-one  or  without  lawful  issue,  then  over.  G.  died  leaving  no  issue. 
No  question  arose  as  to  remoteness :  but  G.  had  suffered  a  recovery, 
irhich  would  defeat  contingent  remainders  but  not  executory  devises : 
and  it  was  held  that  the  limitation  over  created  a  contingent  remainder 
with  a  double  aspect,  and  was  defeated  by  the  recovery.  Had  the  event 
only  of  the  children  dying  before  attaining  the  ages  been  mentioned, 
there  would  have  simply  been  a  limitation  of  a  renuiinder  in  fee  and  an 
executory  devise  superseding  the  fee  upon  a  particular  event.  Lnd- 
dington  v.  Kime,  1  Ld.  Raym.  208,  S.  C.  8  Lev.  481,  and  Crump  deo. 
Woolley  V.  Norwood,  7  Taun.  862  (£.  C.  L.  R.  vol.  2),  are  to  be  ex- 
plained similarly.  It  is  true  that  a  person  who  dies  leaving  no  issue  at 
all  does  die  without  leaving  either  son  or  daughter  who  attains  the  spe- 
cified age.  But  that  mode  of  the  realization  of  the  event  is  not  pointed 
at  in  the  limitation.  Gulliver  v.  Wickett,  1  Wils.  105,  was  referred  to 
m  the  argument  below.  In  that  case,  there  was  a  devise  to  the  de- 
visor's wife  for  lifci  and,  after  her  death,  to  a  cUId  of  which  slie  was 
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supposed  to  be  enceinte  in  fee :  and,  if  the  child  should  die  before  the 
age  of  twenty-one  without  issue,  then  oyer.  The  wife  was  not  enceinte 
in  *fact.  There  was  no  question  as  to  remoteness :  but  it  was  r^noe 
held  that  the  limitation  over  took  effect ;  for  that  the  birth  of  ^ 
the  child  was  not  a  condition  precedent,  but  the  limitation  to  it  created 
a  remainder.  The  reporter,  in  a  note,  expresses  a  doubt,  whether  the 
limitation  over  was  considered  a  contingent  remainder  or  an  executory 
devise :  Fearne,  Cent.  Rem.  396,  shows  that  it  was  treated  as  an  exe- 
catory  devise,  and  that  it  would  have  been  void  ab  initio  as  a  contingent 
remainder.  If,  therefore,  the  age  named  had  been  twenty-three  instead 
of  twenty-one,  the  limitation  would  have  been  bad  for  remoteness.  But 
then  it  would  have  been  precisely  the  case  now  before  the  Court. 

Supposing  this  to  be  a  contingent  remainder,  it  is  argued  that  Cole 
V.  Sewell,  2  H.  L.  Ca.  186,  shows  that  the  objection  as  to  remoteness 
cannot  arise.  It  is  true  that  Lord  Brougham  does  there  say  that,  inas- 
moch  as  a  contingent  remainder  must  take  effect,  if  at  all,  on  the  ter- 
mination of  the  particular  estate,  the  protection  afforded  by  the  rule 
against  remoteness  is  unn^essary.  Some  surprise  was  created  in  the 
profession  by  that  language;  for  it  was  conceived  that  to  limit  land  to 
the  unborn  sons  of  unborn  sons  violated  the  law  against  remoteness, 
whether  this  was  done  by  way  of  executory  devise  or  by  way  of  con- 
tingent remainder.  But  this  answer  to  the  objection  for  remoteness 
can  apply  only  where  the  preceding  estate  is  an  estate  tail,  as  it  was  in 
Cole  V.  Sewell,  not  where,  as  here,  it  is  a  fee.  This  is  pointed  out  by 
Mr.  Jarman  (On  Wills,  vol.  2,  p.  782)  in  his  remarks  on  the  language 
of  Lord  Chancellor  Sugden,  in  the  Irish  Court  of  Chancery  :(a)  and  Sir 
Edward  Sugden,  ^remarking  (in  his  Treatise  of  the  Law  of  Pro-  r^^ooft 
perty,  as  Administered  by  the  House  of  Lords,  p.  120)  upon  ^ 
Mr.  Jarman's  observationS|  appears  to  assent  to  this  restriction  of  the 
doctrine. 

The  Court  below  seems  to  have  assumed  that  the  character  of  the 
limitation  may  be  determined  by  the  event.  But  the  limitation  cannot 
he  supported  unless  it  was  valid  upon  every  mode  of  the  occurrence  of 
the  event  which  was  possible  at  ihe  time  of  the  will  first  coming  into 
operation,  that  is,  at  the  death  of  the  devisor.  In  this  respect,  the  rule 
is  the  same  as  to  realty  and  personalty.  Before  determining  whether 
the  limitation  takes  effect  as  a  contingent  remainder  or  an  executory 
devise,  it  mtist  appear  that  it  is  a  valid  limitation,  which  must  be  deter- 
mined  before  the  events  have  taken  place.  And  this  is  so,  whether  the 
vice  of  the  limitation  be  in  the  description  of  the  event  or  in  that  of 
the  class  which  is  to  take,  as  where  it  is  expectant  upon  the  failure  of 
a  class  which  may  not  fail  within  the  legal  time,  or  where  it  is  to  a  class 
which  may  possibly  not  come  into  existence  within  such  time.  Jee  v* 
Aodley,  1  Cox,  Ca.  Ch.  824,  is  an  instance  of  the  application  of  this 

(a)  Goto  «.  8«wdl,  4  Dr.  A  War.  28. 
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rule,  as  to  the  failare  of  a  class,  to  personalty:  and  there  Sir  L.  Ken* 
yon,  M.  R.,  said  that  the  question  was,  not  whether  the  limitation  was 
good  in  the  events  which  had  happened,  but  whether  it  was  good  in  its 
creation.  Leake  v.  Robinson,  2  Meriv.  363,  was  a  similar  case,  inclading 
both  realty  and  personalty;  and  there  Sir  W.  Grant,  M.  R.,  upheld  the 
doctrine  in  Jee  v.  Audley.  The  rule  as  to  classes  and  as  to  events  mast 
be  the  same. 

♦0^71  ^^  liCft^o  t^*  Robinson  the  Master  of  the  Rolls  ^refused  to  split 
'^  -^  a  bequest  to  a  class  into  bequests  to  different  subdivisions  of  the 
same  class  :(a)  and  that  case  is  so  far  an  authority  against  the  attempt 
here  made  to  turn  the  executory  devise  into  an  alternative  contingent 
remainder  by  subdividing  the  one  event  named  into  two  modes  in  which 
it  might  occur.  In  Bull  v.  Pritchard,  1  Russ.  213,  two  events  were 
actually  named :  there  being  no  children  of  a  person  then  living,  or 
there  being  children  who  should  all  die  under  twenty-three :  and  it  was 
held,  by  Lord  Gifford,  M.  R.,  that  a  limitation  expectant  upon  the 
happening  of  either  of  these  events  was  too  remote.  The  property 
there  in  question  was  leasehold.  Afterwards,  the  same  devise  was 
brought  under  the  consideration  of  Wigram,  V.  C,  with  respect  to 
realty,  in  Bull  v.  Pritchard,  5  Hare,  567 ;  and  he  also  held  the  limita- 
tion over  bad  ior  remoteness.  It  is  true  that  no  attempt  was  there 
made  to  construe  the  limitation  as  an  alternative  contingent  remainder. 
{Williams,  J. — I  believe  Lord  Gifford's  decision  has  been  questioned.(5)] 
In  Newman  v.  Newman,  10  Sim.  51,  the  devise  was  to  all  the  children 
of  four  existing  persons  who  should  attain  the  age  of  twenty-four.  There 
were  children  of  the  four  at  the  devisor's  death ;  but  none  were  born 
after :  the  devise  was  held  to  be  void  for  remoteness.  In  Proctor  v. 
Bishop  of  Bath  and  Wells,  2  H.  Bl.  358,  an  advowson  was  devised  to 
the  first  or  other  son  of  P.,  a  living  person,  that  should  be  bred  a  clergy- 
^cnoQ-i  ™^^  ^^^  ^®  ^^  ^^^7  orders ;  and,  if  P.  should  have  ^no  such  son, 
,  ^  then  over :  P.  died  without  having  any  son  at  all :  but  the  limi- 
tation over  was  held  void  for  remoteness.  Yet  there  it  might  have  been 
said,  as  well  as  it  can  be  said  here,  that  the  event  of  P.  dying  without 
leaving  any  son  at  all  was  one  event  upon  which  a  good  limitation  might 
be  expectant. 

In  the  Court  below  the  distinction  seems  to  have  been  lost  sight  of 
between  the  questions  whether  a  limitation  is  valid,  and  how  a  limitation, 
if  valid,  is  to  be  applied.  The  former  is  the  question  here.  Bat,  in 
cases  raising  the  latter  question,  it  may  be  that  the  complex  event  will 
be  considered  as  involving  several  alternative  events;  so  that,  for 
instance,  if  land  be  given  to  A.'s  son  on  his  attaining  twenty-one,  and, 
if  no  son  of  A.  attain  twenty-one,  then  over,  that  the  limitation  over 

(o)  2  Merir.  890. 

(ft)  See  Bland  v.  Wmiams,  8  M7L  A  K.  411 ;  Doe  dem.  BoUey  «.  Ward,  9  A.  &  B.  60S  (&  C 
Ii.  &.  ToL  36). 
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may  take  effect  if  A.  has  no  son  at  all.  The  limitation  is  there  good 
from  the  first ;  but  it  will  be  applicable  according  to  the  erent.  But 
the  erent  cannot  determine  whether  the  limitation  be  valid :  that  must 
be  ascertained,  one  way  or  the  other,  the  moment  the  will  comes  into 
operation.  Thus,  nnder  the  old  law,  a  limitation  expectant  upon  the 
death  of  A.  without  issue,  inasmuch  as  this  was  construed  to  mean  the 
failure  of  A/s  issue  at  any  time,  was  too  remote :  and  it  was  not  made 
good  by  A.  dying  without  issue.  And  it  was  with  the  view  of  partially 
remedying  this  that,  by  stat.  7  W.  4  &  1  Vict.  o.  26,  s.  29,  it  was  enacted 
that  sach  a  limitation,  unless  a  contrary  intention  should  appear  (as 
there  described),  should  be  construed  to  mean  a  failure  of  issue  in  the 
lifetime  or  at  the  death  of  the  party  named. 

Farther,  those  cases  are  inapplicable  where  two  '^'contingencies  r^ooo 
are  expressly  named,  upon  one  of  which  only  a  valid  limitation  '- 
can  be  expectant,  and  the  construction  is  as  if  such  one  only  had  been 
named.  Longhead  dem.  Hopkins  v.  Phelps,  2  W.  Bl.  704,(a)  is  such  a 
case.  There,  if  the  event  occur  upon  which  the  limitation  may  be  well 
limited,  the  limitation  takes  effect,  because  it  was  so  far  valid  from  the 
very  first. 

Malin9y  contri. — ^It  is  true  that  the  limitation  cannot  be  construed 
by  the  event :  the  event  shows  only  who  is  to  take. 

It  is  an  established  rule  that,  wherever  a  limitation,  which  would  be 
bad  as  an  executory  devise,  can  be  supported  as  a  contingent  remainder, 
this  construction  shall  be  adopted.  That  rule  was  recognised  in  Cole 
V.  Sewell,  2  H.  L.  Ca.  186.  If  an  estate  were  limited  for  life  to  an 
nnborn  son,  and  afterwards  to  his  son,  the  last  limitation  would  be  bad, 
because  it  might  not  take  effect  within  twenty-one  years  after  lives  in 
being.  But,  if  the  remoter  limitation  were  immediately  expectant  upon 
an  estate  tail,  it  would  be  construed  as  a  contingent  remainder,  and  be 
valid,  since  the  tenant  in  tail  might  dispose  of  the  whole  estate :  and 
80  it  would  be  if  the  limitation  were  expectant  upon  a  series  of  lives  all 
in  existence ;  for  then  the  limitation  might  be  defeated  by  the  destruc- 
tion of  the  life  estate.  The  attempt  to  restrict  this  rule  failed  in  Cole 
r.  Sewell :  and  the  language  of  Sir  Edward  Sugden  in  that  case,  in  the 
Court  below  is  very  6trong.(()  The  limitation  over,  by  which  the  lessors 
of  the  plaintiff  here  claim,  is  substantially  the  *same  as  that  in  r-MAn 
Doe  dem.  DoUey  v.  Ward,  9  A.  &  E.  682  (B.  C.  L.  R.  vol.  86).  L  ^ 
There,  in  the  event,  the  remainder  to  the  children  of  Sarah  was  vested : 
here  the  remainder  to  Ann's  children,  having  been  contingent  up  to 
her  death,  fails :  if  she  had  left  children,  they  would  have  taken  a  vested 
interest.  The  limitation  depends  upon  a  contingency  with  a  double 
aspect,  as  in  Luddington  v.  Kime,  1  Ld.  Baym.  203,  S.  C.  3  Lev.  481 ; 
here,  as  there,  one  of  the  contingencies  must  be  determined  on  the 

(o)  8««  jiidgiB«iit  in  Cramp  dem.  WOOU07  v,  Norwood,  7  Tann.  872  (B.  C.  L.  R.  toL  2).  Goring 
«.  Howard,  16  Sim.  395. 
{h)  4  Dr.  A  War.  28. 
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expiration  of  a  life  in  being.  The  point  was  in  fact  decided  in  Doe  dem. 
Herbert  v.  Selby,  2  B.  &  C.  926  (E.  C.  L.  R.  vol.  9).  It  is  true  that 
nothing  there  turned  on  the  question  of  remoteness ;  but  it  iras  decided 
that  a  recoyerj  by  the  tenant  for  life  barred  the  limitation  over :  wfaicli 
shows  that  here  Ann,  by  suffering  a  recovery,  might  have  defeated  the 
estates  limited  over.  Carwardine  v.  Carwardine,  Fearne,  Gont.  Rem. 
888,  S.  C.  1  Eden's  Ch.  Ca.  27,  is  an  instance  of  construing  a  limita- 
tion as  a  contingent  remainder  rather  than  a  springing  use.  In  Gulli- 
ver V.  Wickett,  1  Wils.  105,  the  devise  to  the  supposed  child  created  a 
vested  estate,  because  a  child  of  the  devisor  would  be  living  either  it 
the  devisor's  death  or  within  the  period  of  gestation :  the  limitation 
over  was  therefore  an  executory  devise :  that  principle  is  inapplicable 
here.  In  Festing  v.  Allen,  12  M.  k  W.  279,t  land  was  devised  to  M., 
<<  and  from  and  after  her  decease,  to  the  use  of  all  and  every  the  child 
or  children  of  her"  <<  who  shall  attain  the  age  of  twenty-one  years  f 
M.  died,  leaving  children,  all  infants :  it  was  held  that  the  devise  to  ber 
children  was  a  contingent  remainder,  which  failed  by  reason  of  tbe 
♦9411  ^^^^^^^  ^^  ^^^  particular  estate  ^before  such  remainder  could  vest. 
-^  The  Court  there  acted  in  conformity  with  Russel  v.  Buchanaa, 
2  Cr.  &  M.  661.t  S.  C.  4  Tyrwh.  384.  In  Bull  v.  Pritchard,  6  Hare, 
567,  it  seems  to  have  escaped  notice  that  the  limitation  might  be  sap- 
ported  as  a  contingent  remainder :  the  point  was  not  made.  In  Proctor 
V.  Bishop  of  Bath  and  Wells,  2  H.  Bl.  858,  the  limitation  was  neces- 
sarily construed  as  an  executory  devise,  there  beiug  no  particular  estate 
which  could  have  supported  a  contingent  remainder. 

But  here  it  is  suggested  that  the  complex  event  of  Ann  leaving  no 
children  who  should  attain  the  specified  ages  cannot  be  considered  as 
comprehending  the  two  events;  dying  without  leaving  children,  and 
leaving  children  who  should  all  die  within  the  specified  ages.  The 
events,  however,  are  distinctly  designated  in  the  preceding  limitatiotk 
to  Elizabeth  Maria  and  her  children :  it  is  very  improbable  that  the 
testator  meant  to  make  different  dispositions  in  the  two  cases.  la 
Murray  v,  Jones,  8  Yes.  &  B.  818,  a  gift  was  limited  upon  the  event 
of  the  testatrix  having  but  one  child  living  at  the  time  of  her  death : 
and  Sir  W.  Grant,  M.  R.,  held  that  this  comprehended  the  event  of 
the  testatrix  dying  childless.  A  similar  doctrine  may  be  collected  from 
.Fearne,  Cont.  R.  510,  Jones  v.  Westcomb,  1  Eq.  Ca.  Abr.  245,  Mackin- 
non  V.  Sewell,(a)  Wilson  v.  Mount,  2  Beav.  397,  Meadows  v.  Parry,  1 
Vee.  &  B.  124.  [MaItlb,  J. — ^Cases  are  not  wanting  in  which  the  exact 
^OA^i  ^^^^  ^^  words  has  ^determined  the  interpretation  of  the  devise. 
•^  Williams,  J.,  referred  to  Doe  dem.  Blakiston  v.  Haslewood,  10 
Com.  B.  644  (E.  C.  L.  R.  vol.  70).] 

It  is  true  that,  as  was  decided  in  Leake  v.  Robinson,  2  Meriv.  363, 
890,  if  there  be  a  devise  to  a  class,  comprehending  aome  who  cannot 

(a)  6  Sim.  78,  More  ShidweU,  V.  0.;  2  MyL  4  K.  202,  b«fon  Locd Broashan,  a 


18  ADOLPHUS  &  ELLIS.    N.  8.  242 

take,  the  gift  cannot  be  divided  into  two  classes,  one  capable  and  the 
otber  incapable.  But  the  limitation  here  contemplates  two  distinct 
events,  that  there  should  be  no  children,  or  that  there  should  be  children 
taking  vested  interests  afterwards  defeated. 

Cases  respecting  bequests  of  personalty  cannot  safely  be  applied  to 
the  determination  of  this  question.  The  rule  as  to  remoteness  is  not 
there  qualified  by  the  possibility  of  defeating  «  limitation,  however 
remote,  which  may  take  effect  as  a  contingent  remainder.  Jee  v.  And- 
ley,  1  Cox,  Ca.  Ch.  824,  and  Newman  v.  Newman,  10  Sim.  51,  were 
eases  of  personalty. 

BoU^  in  reply. — It  is  impossible  to  select  in  this  limitation  any  words 
npon  striking  out  which  there  will  be  left  a  limitation  upon  the  event 
of  Ann  dying  without  children.     The  cases  which  have  been  cited,  in 
which  events  not  named  have  been  introduced  in  order  fully  to  express 
a  presumed  intention  of  a  testator,  are  dangerous  precedents :  a  safer 
principle  was  acted  upon  in  Doe  dera.  Blakiston  t^.  Haslewood,  where 
White  V,  Barber,  5  Burr.  2708,  was  overruled.     [Maulb,  J.,  referred 
to  Monypenny  v.  Dermg,  2  De  O.  Macn.  k  G.  145,  7  Hare,  668,  16 
M.  k  W.  418,t  9  Com.  B.  700  (E.  C.  L.  R.  vol.  67).]    It,  will,  how- 
ever, be  found  that  these  cases  were  instances  of  applying  of  a  limita* 
tioQ  *Talid  in  itself,  not  of  modifying  one  which  was  void  for  r^n^o 
remoteness.    [Platt,  B. — Where  was  the  remainder  at  the  time  '- 
of  the  death  of  Ann  ?]     Up  to  the  time  of  her  death,  there  was  a  con* 
tingent  remainder  to  her  possible  children ;  on  her  death  without  child- 
ren this  failed ;  and,  there  being  no  limitation  expectant  on  the  event 
of  her  so  dying,  the  limitation  to  her  brother's  children  was  expectant 
upon  limitations  which  are  admitted  to  be  bad  for  remoteness. 

The  rule  as  to  inferring  contingent  remainders  has  been  stated  rather 
too  strongly  on  the  other  side.  Instead  of  saying  that,  where  a  limita- 
tion can  be  construed  as  a  contingent  remainder,  it  must  be  so  con- 
straed,  it  would  seem  more  correct  to  say  that,  if  either  construction 
be  equaUy  obvious,  and  there  be  a  good  particular  estate,  the  limitation 
will  be  construed  as  a  contingent  remainder*  But,  when  in  a  given 
erent  which  may  happen  it  must  be  an  executory  devise,  the  rule  does 
not  apply.  Our*  adv,  vuU* 

Aldisbson,  B.,  in  this  vacation  (February  2d),  delivered  the  judgment 
of  the  Court. 

This  is  a  writ  of  error  upon  the  judgment  of  the  Court  of  Queen's 
Bench  upon  a  special  verdict. 

This  was  an  action  of  ejectment,  brought  to  recover  one-twelfth  part 
of  certain  property  devised  by  the  will  of  one  Thomas  DoUey  to  his 
dinghter  Elizabeth.  The  lessors  of  the  plaintiff  were  Mary  Ann  Evers 
and  her  husband,  she  being  one  of  two  children  of  John  DoUey,  the  son 
of  the  testator. 
The  testator  had  four  children^  John,  Sarah^  Ann,  and  Elizabeth : 
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*9AAi  ^^^'  ^y  ^^^  ^^^''  dated  12th  June,  1819,  he  ^gsve  the  property 
^  (the  one-twelfth  of  which  is  now  in  question)  to  trustees  during 
the  life  of  his  daughter  Elizabeth,  in  trust  for  her  separate  use,  and, 
after  her  decease,  he  gave  the  same  to  such  children  as  she  might  hare, 
if  a  son  or  sons,  who  should  live  to  the  age  of  twenty-three  years,  and, 
if  a  daughter  or  daughters,  who  should  live  to  the  age  of  twenty-one 
years,  their  heirs  and  assigns,  as  tenants  in  common.     He  then  pro- 
vided for  the  disposition  of  the  property  in  the  event  of  one  or  more  of 
the  children  of  Elizabeth  dying,  leaving  others  or  another  surviTing. 
He  then  proceeded  thus :  "  In  case  all  the  children  of  my  said  daoghter 
Elizabeth  Maria  shall  die,  if  a  son  or  sons,  under  the  age  of  twenty- 
three  years,  or,  if  a  daughter,  under  the  age  of  twenty-one  years,  or  if 
she  has  nane^**  I  give  the  said  property,  &c.,  unto  the  said  trustees, 
during  the  respective  lives  of  my  son  John  and  my  daughters  Sarah 
Ward  and  Ann  Dolley,  upon  trust  for  the  use  of  John,  and  the  sepa- 
rate uses  of  ^arah  and  Ann,  during  their  lives,  in  equal  shares ;  «  and, 
upon  the  decease  of  my  said  son  and  two  last-named  daughters,  I  gWe 
the  share  of  such  of  them  so  dying  unto  his  or  her  children,  if  a  son  or 
sons,  living  to  attain  the  age  of  twenty-three  years,  and,  if  a  daughter 
or  daughters,  living  to  the  age  of  twenty-one  years,  his,  her,  and  their 
heirs,  executors,  administrators,  and  assigns ;"  if  more  than  one,  as 
tenants  in  common.     <«  And"  (the  part  of  the  devise  upon  which  the 
question  depends),  <<  in  case  of  the  death  of  my  said  son  or  either  of  my 
said  two  daughters  without  leaving  a  child,  if  a  son,  who  shall  live  to 
attain  the  age  of  twenty-three  years,  or,  if  a  daughter,  who  shall  lire 
to  attain  the  age  of  twenty-one  years,  I  give  the  part  and  parts  sach 
children  or  child  would  be  entitled  to  as  aforesaid  unto  the  child  or 

*9d'1  *^^^^^^®^  ^f  ^7  B^i^  B^^  ^^^  ^^'^  daughters  having  issue,  if  a 
-^  son  or  sons,  living  to  the  age  of  twenty-three  years,  and,  if  a 
daughter  or  daughters,  living  to  attain  the  age  of  twenty-one  years: 
if  two  of  my  said  last-named  children  have  such  children  or  child,  to 
them,  his,  or  her  heirs,  executors,  administrators,  and  assigns,  as  taking 
in  equal  shares  from  his  or  her  father  or  mother,  his,  her,  and  their 
heirs,  executors,  administrators,  and  assigns." 

Elizabeth  died  in  August,  1838,  having  been  married,  but  never  hav- 
ing had  a  child.  Upon  her  death,  her  brother  and  two  sisters  took  each 
one- third  of  the  property  devised  to  her  as  above.  In  March,  1847, 
Ann  died,  having  been  married,  but  also  never  having  had  a  child.  And 
thereupon  Mrs.  Evers,  being  one  of  two  children  of  John,  and  being 
twenty-one  years  of  age,  claimed  one-twelfth  of  the  property  devised  to 
Elizabeth,  insisting  that,  upon  the  event  which  had  happened,  the  two 
childrenof  John  became  entitled  to  half  of  the  one-third  of  the  property 
devised  to  Elizabeth  which  had  come  to  Ann  upon  her  death,  and  that 
she,  as  one  of  them,  was  entitled  to  the  half  of  this  half,  or  one-twelfth 
of  the  whole. 
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A  special  verdict  was  found,  which  stated  the  above  facts :  and  judg« 
ment  was  given  by  the  Court  of  Queen's  Bench  for  the  lessors  of  the 
plaintiiT.    And  upon  this  judgment  the  present  writ  of  error  is  brought. 

This  will  came  under  the  consideration  of  the  Court  of  Queen's  Bench 
in  the  ease  of  Doe  dem.  Dolley  v.  Ward,  9  A.  &  E.  582  (E.  C.  L.  R.  vol. 
36) :  and  both  parties  acquiesce,  and  we  think,  most  correctlj,  in  the 
propriety  of  that  decision. 

We  are  to  take  it,  therefore,  as  clearly  established  that  by  this  will 
the  testator  gave  an  estate  for  life  to  his  ^daughter  Elizabeth,  r«o4^ 
with  a  contingent  remainder  in  fee  to  her  unborn  children,  which,  ^ 
on  the  birth  of  a  child,  became  a  vested  remainder  in  fee ;  and  that,  upon 
such  child  or  children  being  born,  but  failing,  if  male,  to  attain  twenty* 
three,  and,  if  female,  twenty-one,  then  he  gave  Elizabeth's  share  over 
by  an  executory  devise  to  his  other  three  children  equally.  Now  it  is 
clear  that  this  executory  devise  over  would  be  void  as  too  remote.  But 
in  this  part  of  his  will  the  testator  also  provided,  by  a  distinct  and 
separate  clause,  that,  if  Elizabeth  should  have  no  children,  the  property 
devised  to  her  should  go  over  in  like  manner  to  his  three  remaining 
children.  Now  in  that  event  (which  happened)  the  contingent  remainder 
to  Elizabeth's  children  never  vested ;  and  so  the  devise  over  took  effect, 
not  as  an  executory  devise,  but  as  a  good  contingent  remainder  to  the 
three  other  children  of  the  testator,  one  of  whom  was  the  testator's 
daughter  Ann. 

In  the  event  therefore  which  has  happened,  the  devise  was  one  to 
Elizabeth  for  life,  contingent  remainder  to  her  unborn  issue  (which 
failed),  contingent  remainder,  as  to  one-third,  to  Ann  for  life,  with 
a  contingent  remainder  in  fee  to  Ann's  unborn  issue,  to  become  vested 
on  the  birth  of  a  child,  and  with  the  devise  over  (on  which  the  present 
question  turns)  in  favour  of  the  children  of  her  surviving  brother 
John  and  sister  Sarah.  Now  Ann  died,  never  having  had  a  child ;  and, 
consequently,  the  contingent  remainder  in  fee  given  to  her  children 
failed. 

We  must  look  therefore  at  the  terms  of  the  devise  over. 

They  are  as  follows :  <<  In  case  of  the  death  of  my  said  son  or  either 
of  my  said  two  daughters  without  leaving  a  child,  if  a  son,  who  shall 
live  to  attain  the  age  of  *twenty-three  years,  or,  if  a  daughter,  r^.^A'? 
who  shall  attain  the  age  of  twenty-one  years,  I  give  the  part  and  ^ 
parts  sii^A  children  or  ehSd  unnUd  be  entitled  to  a$  afareeaid  unto  the 
child  or  children  of  my  said  son  and  two  daughters  having  issue,  if  a  son 
or  sons,  living  to  the  age  of  twenty-three  years,  and,  if  a  daughter  or 
daughters,  living  to  attain  the  age  of  twenty-one  years ;  if  two  of  my 
aaid  last-named  children  have  such  children  or  child,"  &c. 

Now  here  there  are  not  the  two  events  which  were  separately  and 
distinctly  mentioned  in  the  former  devise  over.  The  event,  if  she  shall 
have  no  children,  is  not  mentioned  in  terms  at  all. 
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The  question  between  the  parties  is,  whether  this  devise  o?er  be  Toid 
or  not.  It  may  be  well  admitted  that  the  testator  intended  to  include 
in  these  words  two  events :  first,  the  event  of  Ann  having  no  child  at 
all ;  for,  certainly,  if  she  never  had  a  child,  she  most  die  withoot  leaving 
a  son  who  could  attain  twenty-three  or  a  daughter  who  coald  attaia 
twenty-one ;  but,  secondly,  he  also  intended  to  include  in  these  same 
words  the  compound  event  of  her  having  a  child  and  that  child  dying 
under  the  prescribed  age.  This  second  event  is,  according  to  all  the 
cases,  too  remote  an  event  to  take  eifect  according  to  law.  The  first, 
if  it  stood  alone,  is  legal.  The  thing  to  be  settled  is  the  principle  upon 
which  the  Court  is  to  act. 

In  the  first  place,  it  seems  established  that  the  time  to  construe  the 
will  is  at  the  testator's  death.  The  devise  mast  be  legal  at  that  time, 
to  oust  the  heir  at  law.  Now,  at  the  death  of  the  testator  and  in  the 
lifetime  of  Ann,  how  would  this  devise  have  been  construed  ?  For  it  is 
not  sufficient  that,  on  the  happening  of  certain  events,  the  devise  ma; 
*^i9r{  ^^^^  effect,  and,  if  limited  to  thede  events  ^originally,  vould 
-^  have  been  valid :  but  it  ought  to  be  shown  that  the  devise  of 
the  testator  must  be  valid  and  legal  in  all  the  events  contemplated  b; 
him. 

This,  we  think,  is  the  principle  contained  in  the  passage  of  Sir  W. 
Grant's  judgment  in  Leake  t^.  Robinson,  2  Meriv.  890,  in  which  he  says: 
<(  Executory  devise  is  itself  an  infringement  on  the  rules  of  the  common 
law,  and  is  allowed  only  on  condition  of  its  not  exceeding  certain 
established  limits."  In  a  devise  to  a  class,  therefore,  the  Courts  do  not 
split  the  devise  into  its  parts  and  give  effect  to  the  legal  part-of  it. 
For  this,  says  Sir  W.  Grant,  is  to  make  a  will  for  the  testator.  Hesajs: 
<<I  give  my  property  to  the  whole  of  this  class."  It  may  be  that  the 
persons  to  whom  he  is  not  permitted  by  law  to  give  it  are  the  very  per- 
sons in  favour  of  whom  he  includes  the  whole  class  in  his  bounty :  and 
therefore,  in  splitting  the  devise  into  its  parts,  you  may  perhaps  violate 
his  will,  even  as  to  those  to  whom  you  give  it.  If  he  separates  the 
devises  himself,  it  is  not  so.  Here  the  meaning,  and  the  true  meaniogt 
of  this  clause  is.  In  every  event  which  can  happen  in  which  Ann  dies 
leaving  no  child  who  if  male  attains  twenty-three  or  if  female  twenty- 
one,  I  give  the  estate  over.  That  is  what  he  says,  and  what  he  means. 
He  includes  all  these  events  in  one  class.  Some  are  legal,  some  illegal 
How  is  the  Court  to  separate  these  events,  which  the  testator  has 
expressly  joined  together,  without  making  a  will  for  him  ? 

The  principle,  therefore,  seems  to  be  against  splitting  sach  a  devise 

when  we  are  considering  the  question  whether  it  is  a  legal  one.    Now 

this  question,  it  is  conceded,  must  be  determined  as  on  reading  the  will 

*24Q1  ^^  ^^^  "^instant  of  the  testator's  death.   Do  the  cases  cited  affect 

^  this  principle  ? 
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On  looking  at  them,  we  find  that  in  all  of  them  the  devise  in  any 
event  was  legal,  and  that  it  was  competent  to  the  testator  to  make  it. 
Id  Jones  v.  Westcomb,  1  Eq.  Ca.  Abr.  245,  the  case  on  which  the  Court 
of  Qaeen*8  Bench  proceeded,  this  was  so.     That  was  a  bequest  to  the 
wife  for  life,  and,  after  her  death,  to  the  child  with  which  she  was  sup- 
posed enceinte,  and,  if  such  child  should  die  before  twenty-one,  then, 
is  to  one-third,  to  his  wife,  and  two-thirds  to  other  persons :  and  it  was 
held,  the  wife  not  being  enceinte,  that  the  bequest  over  took  effect. 
Bat,  if  the  testator  had  distinctly  expressed  all  that  the  Court  held  to 
be  inclnded  in  the  words  he  used,  the  whole  would  have  been  still  legal. 
This  is  not  an  authority,  therefore,  for  splitting  a  devise  and  giving 
effect  to  the  legal,  rejecting  altogether  the  illegal  part  of  it.     Gulliver 
p.  Wickett,  1  Wils.  105,  which  is  in  truth  the  same  case,  only  applying 
the  will  to  real  estate,  is  to  the  same  effect.    And  the  observations  of 
the  Court  in  this  latter  case,  as  to  the  validity  of  the  executory  devise 
orer,  if  it  took  effect  as  an  executory  devise,  were  material  if  this  neces- 
sity for  the  devise  being  legal  in  all  the  contingencies  contemplated  by 
the  testator  be  the  true  principle  on  which  the  Court  acts,  and  may 
recoDcile  the  observations  of  Mr.  Fearne  (Gont.  R.  p.  896)  with  those 
of  Bayley,  J.,  in  Doe  dem.  Harris  v.  Howell,  10  B.  &  C.  191,  200  (E. 
C.  L.  R.  vol.  21).    Meadows  v.  Parry,  1  Yes.  k  B.  124,  is  to  the  same 
effect.    These  cases  are  fully  explained  and  put  on  a  very  dear  princi- 
ple bj  Sir  W.  Grant  in  Murray  v.  Jones,  8  Yes.  &  B.  819.    They  show, 
DO  doabt,  that  the  existence  ^and  failure  of  tae  children  to  whom  r^oen 
the  provisions  limited  is  made  is  not  in  all  cases,  and  was  not  in  ^ 
these  cases,  a  condition  precedent  to  the  devise  over.   But  they  show  no 
more,  and  do  not  at  all  apply  to  the  question  now  before  the  Court, 
whether,  if  one  of  the  contingencies  be  illegal,  the  single  devise  which 
inclodes  that  contingency  with  others  becomes  void.    If  Lady  Bath  had 
separately  stated  in  her  will  the  two  contingencies,  in  either  of  which 
Mrs.  Markham  was  to  take,  each  would  have  been  legal ;  and  the  Court 
held  that  her  including  them  in  one  expression  made  no  difference.    It 
is  like  expressing  the  individuals  of  a  class,  all  of  whom  can  legally 
take,  and  including  all  those  individuals  in  a  class  which  is  good.     But 
the  reverse  is  true  if  some  of  the  individuals  cannot  legally  take.   There, 
if  expressly  named,  the  will  is  carried  partly  into  effect.    If  classed,  it 
is  void  altogether. 

Suppose  that  this  had  been  the  limitation  in  a  deed :  To  Ann  for  life, 
remainder  to  her  children  in  fee,  and  if  she  have  none  who,  if  a  male« 
attains  twenty-three,  or,  if  a  female,  attains  twenty-one,  then  over :  it 
13,  we  apprehend,  clear  enough  that  such  a  limitation  over  would  be  void 
altogether  at  the  common  law.  It  may  however,  says  Mr.  Fearne  (Cont. 
R.  p.  373),  be  good  in  a  will,  or  by  way  of  use,  upon  a  contingency  to 
happen  within  a  reasonable  period.    Now,  if  so,  must  the  contingency 
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here  so  happen  ?  We  think  not :  for  it  may  go  beyond  the  time  allowed 
by  law,  if  the  natural  and  full  effect  be  given  to  the  words  of  the 
testator. 

For  these  reasons,  we  think  that  the  judgment  of  the  Qaeen's  Bench 
most  be  reversed.  Judgment  reversed* 


BSD  OV  EJUS,!  YACATIM. 
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XV.  YIGTOBIA.    1862. 


Ths  Jadges  who  usually  sat  in  Banc  in  this  Term  were : — 
Lord  Campbell,  C.  J.  Erlb,  J. 

WieHTMAN,  J.  GrOMFTON,  J. 


The  followuig  rale  was  read  in  Coort,  April  27th. 

In  the  Qaeen's  Bench. 

Easter  Term,  15  Victoria,  1852. 
Bequla  Gbkbralis.  It  is  ordered  that,  whenever  a  defendant  shall 
be  required  by  law  and  the  practice  of  this  Goart  to  give  recognisance 
to  appear  and  answer  to  any  indictment  found  in  this  Gourt,  or  removed 
or  to  be  removed  into  the  same,  it  shall  be  added  to  the  condition  of 
e?ery  such  recognisance  That  the  defendant  shall  personally  appear 
from  day  to  day  on  the  trial  of  such  indictment,  and  not  depart  until 
he  shall  be  discharged  by  the  Gourt  before  whom  such  trial  shall  be 
had :  Unless  the  Gourt|  or  a  Judge,  shall  think  fit  to  dispense  with  such 
additional  condition.  By  the  Court. 
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*252]  *LANE  v.  HILL.    April  15. 

A  plaintiff  eaaDot  reoorer  on  an  aoeoant  stated  withoat  showing  some  item,  to  a  speeifio  smout, 

agreed  upon  as  dae ;  though  a  single  item  would  be  sufficient 
Plaintiff,  to  prore  an  aoconnt  stated,  gave  in  oTidence  a  letter  in  which  defendant  wrote  to  plib- 

tiff :  **  Oblige  me  by  holding  my  cheek  Ull  Monday,  and  in  the  interim  I  will  send  yoa  the 

amount  in  cash."    The  check,  being  post-dated,  could  not  be  read  as  evidence ;  and  there  wit 

no  further  evidence  of  the  amount  admitted  by  defendant  to  be  due. 
Held,  by  Lord  Campbell,  0.  J.,  If  ightman  and  Crompton,  Ja.,  Thai  the  plaintiff  eonld  not  neover 

even  nominal  damages. 
By  Erie,  J. — That  nominal  damages  might  be  given,  the  letter  showing  that  a  definite  sun  bid 

been  arrived  at  in  account^  though  the  amount  eonld  not  be  proved. 

Assumpsit,  lat  count  on  a  banker's  check  for  262.  St.,  made  bj 
defendant,  and  of  which  plaintiff  was  bearer.  2d  count  for  302.  for 
money  fonnd  to  be  due  from  defendant  to  plaintiff  on  an  aoconnt  sUted 
between  them. 

Pleas.  1.  That  defendant  did  not  make  the  check  in  manner  and 
form,  &c.     2.  Non  assumpsit.    Issues  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  sittings  in  Middlesex  after  last 
Michaelmas  term,  the  plaintiff  failed  in  his  proof  of  the  check,  it  bebg 
post-dated :  but,  to  show  an  account  stated,  he  put  in  the  following  let- 
ter, received  by  him  from  the  defendant. 

a  Dear  Sir.  I  must  request  you  to  oblige  by  holding  my  check  till 
Monday,  and  in  the  interim  will  send  you  the  amount  in  cash.  I  made 
a  mistake  in  dating  it  to-day,  as  I  did  not  expect  to  be  in  funds  till 
Friday  or  Saturday.  I  regret  I  was  not  in  when  you  called,"  fce. 
"John  Hill." 

The  learned  Judge  was  of  opinion  that  these  words  were  some  eri- 
dence  of  an  account  stated ;  and  he  directed  a  verdict  for  the  plaintiff 
for  one  shilling,  reserving  leave  to  move  for  a  nonsuit.  Patentm,  k 
the  ensuing  term,  moved  accordingly,  and  cited  Eirton  v.  Wood,  1 M. 
k  Rob.  253,  and  Teal  v.  Auty,  2  Brod.  k  B.  99  (E.  C.  L.  B.  voL  6).  A 
rule  nisi  was  granted. 

♦9';^1  *^nowles  now  showed  cause. — It  has  indeed  been  laid  dowB, 
J  in  Teal  v.  Auty,  2  Brod.  k  B.  99  (E.  C.  L.  B.  vol.  6),  and  Kir- 
ton  V.  Wood,  1  M.  &  Rob.  253,  that  a  plaintiff  cannot  recover  on  an 
account  stated  unless  a  definite  sum  has  been  found  due ;  but  those 
were  cases  in  which  substantial,  and  not  merely  nominal,  damages  were 
claimed.  The  letter  here  admits  that  something  is  due.  [Lord  Camp- 
bell, 0.  J. — ^Is  it  stating  an  account  to  admit,  generally,  that  a  debt  is 
due  ?  Erle,  J. — If  there  were  evidence  that  a  balance  was  ascertained 
on  a  certain  day,  and  that  the  defendant  afterwards  referred  to  that 
fact,  and  said,  On  such  a  day  something  was  found  due  from  me  to  yoo, 
and  I  will  pay  it,  that,  it  seems  to  me,  would  show  an  account  stated, 
though  there  were  no  proof  of  the  amount  found  due.]  Giving  a  check 
shows  some  balance  to  be  due.  [Lord  Campbell,  C.  J. — How  could  a 
recovery  in  this  case  be  pleaded  in  bar  to  another  action  7j    To  the 
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amoont  of  one  Bhilling  it  might.  [Lord  Campbell,  G.  J. — Soppoee 
there  were  several  actions :  woald  it  be  an  answer  to  each,  as  to  one 
slulliog?]  The  difficulty  here  is  merely  in  assessing  an  amount  of 
d&mages :  bat  they  must  at  least  be  nominal.  In  Green  v.  Da  vies,  4  B. 
k  C.  235  (£.  G.  L.  B.  vol.  10),  it  was  held  that  an  acknowledgment  of 
<<Bome"  interest  being  dne,  and  a  promise  to  bring  it,  was  not  an  avail- 
able admission,  even  to  the  extent  of  nominal  damages :  bat  the  observa- 
tion of  Bayley,  J.  (delivering  the  judgment  of  the  Goart),  was :  •«  What 
the  defendant  said  as  to  interest  was  an  acknowledgment  that  there  was 
gome  debt  in  existence,  bat  what  was  the  nature  of  that  debt,  whether 
it  was  dne  to  the  plaintiff  in  he»  character  of  execntrix"  «<  or  in  her 
own  right,  and  whether  it  was  one  for  which  assumpsit  *would  lie,  r^g)r± 
are  questions  upon  which  we  are  left  entirely  in  the  dark."  Here  ^  " 
the  Court  is  not  under  the  same  difficulty. 

Edwin  James  and  Fatersonj  contri.— ^According  to  all  the  definitions 
of  an  account  stated,  it  must  be  of  a  specific  sum.  Lord  Mansfield 
sajs,  in  Trueman  v.  Hurst,  1  T.  R.  40 :  <«  What  is  an  account  stated  7 
It  b  an  agreement  by  both  parties  that  all  the  articles  are  true."  One 
item  may  suffice ;  Highmore  v.  Primrose,  5  M.  &  S.  65 ;  but  one  at  least, 
to  a  given  amount,  must  be  agreed  upon,  and  proof  of  the  agreement 
given.  [Lord  Campbell,  G.  J. — Gertainly  one  item  will  constitute  an 
aeeoant ;  but  it  is  difficult  to  imagine  an  account  without  any  item. J 
The  ruling  in  Kirton  v.  Wood  is  expressly  in  point.  Tindal,  G.  J.,  says: 
<(  On  an  account  stated,  you  must  show  some  precise  sum."  It  does  not 
appear  that  the  plaintiff  there  would  not  have  taken  nominal  damages ; 
and  in  Teal  v.  Auty  the  plaintiff's  counsel  claimed  to  have  «« at  least  a 
nominal  verdict."  [Erls,  J. — Here  a  check  is  admitted  to  have  been 
given ;  that  showed  an  account  stated,  to  some  amount.  Suppose  a 
iritness  had  heard  the  defendant  say  to  the  plaintiff  that  there  was  a 
balance  due  to  him,  bat  the  witness  could  not  swear  to  the  amount 
named ;  would  not  this  prove  an  account  stated  ?]  Legally,  there  is  no 
check  in  existence  here.  In  Teal  t^.  Auty  the  defendant  had  been  heard 
to  admit  (referring,  as  it  seemed,  to  some  written  memoranda)  that 
something  was  due  to  the  plaintiff,  which  defendant  promised  to  pay. 
The  Court,  however,  said:  "The  promise  to  pay  in  the  present  ri^nti^ 
^case  was  probably  made  with  reference  to  the  written  memo-  ^ 
random,  but  that,  not  being  stamped,  could  not  be  admitted  in  evidence:" 
and  they  held  that  the  plaintiff  was  rightly  nonsuited. 

Lord  Gampbell,  G.  J. — ^This  rule  must  be  absolute.  The  general 
admission  of  a  pecuniary  demand,  not  specifying  the  amount,  is  not  an 
account  stated.  I  should  be  sorry  if  there  could  be  such  a  discrepancy 
between  what  is  alleged  in  pleading  and  what  is  to  be  proved.  The 
general  understanding  of  an  account  stated  is  that  the  parties  meet, 
agree  that  so  much  is  owing,  and  so  end  the  question  between  them : 
bat  I  cannot  imagine-  an  account  stated  without  a  single  specific  item. 
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The  words  of  the  letter  relied  upon  here  do  not  famish  us  with  any  item. 
The  amount  acknowledged  may  be  one  shilling  or  a  thousand  pounds. 
It  is  argued  that  the  letter  was  evidence  of  an  account  having  been 
stated ;  but  I  think  it  is  not ;  at  least  for  the  purpose  of  entitling  the 
plaintiff  to  recover  on  this  count.  It  is  not  consistent  with  any  of  the 
ikttthorities  which  have  been  referred  to  that  there  should  be  an  account 
stated  without  one  item  of  settled  amount.  It  would  lead  to  great 
inconvenience  if  even  nominal  damages  could  be  given  in  such  a  case. 
Suppose  a  valid  check  had  been  given,  but  not  proved :  would  a  verdict 
for  nominal  damages,  grounded  on  this  letter,  bar  the  plaintiff  to  the 
whole  amount  of  the  check  ?  It  is  suggested  that  the  bar  might  be  pro 
tanto :  but  this  would  be  full  of  inconvenience.  I  think,  therefore,  that 
there  ought  to  have  been  a  nonsuit  or  a  verdict  for  the  defendant. 
MKcn  ^WlGHTMAN,  J. — «  Account  stated"  seems  almost  «x  vi  termini 
^  to  imply  a  definite  arrangement.  Here  the  amount  agreed  upon 
may  have  been  10002.  or  502.  The  difficulty  of  recovering  in  another 
action  if  the  verdict  in  this  were  pleaded  in  bar  appears  to  me  as  my 
Lord  has  put  it.     And  Kirton  v.  Wood  is  an  authority  in  point. 

Eblb,  J. — I  agree  in  the  doctrine  of  the  cases,  but  not  in  the  con- 
clusion which  has  been  drawn  from  them.  I  think  the  evidence  showed 
that  an  acoount  was  stated,  and  a  definite  balance  found,  namely,  the 
amount  for  which  a  check  was  drawn.  That  amount,  whatever  it  might 
be,  and  the  sum  to  be  awarded  as  damages,  are  different  things.  The 
check  may  be  considered  as  lost :  but  there  is  a  letter  of  the  defendant 
referring  to  it,  and  showing  that  a  definite  sum  has  been  found  due, 
though  the  amount  of  it  cannot  now  be  fixed.  That,  I  think,  is  a  case 
for  nominal  damages.  If  another  action  were  brought  for  any  part  of 
the  demand  here  in  question,  it  might  be  shown  by  averment  that  the 
plaintiff  had  recovered  in  this  cause  upon  the  same  ground  of  action, 
and  to  what  extent. 

Crompton,  J. — My  impression  is  that  a  plaintiff  cannot  recover  on 
an  account  stated  unless  he  can  show  a  precise  sum  agreed  upon  as  doe; 
aod  therefore  that  the  plaintiff  here  cannot  succeed. 

Rule  absolute. 
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♦ANNE  MEREDITH,  Administratrix  of  MART  TURNER,  v.  r^„,- 

RICHARD  GITTINS.    April  16.  L  ^^ 

h  ipnl,  1861,  plaintur  reeOTered  in  ft  taperior  Court  ft  ram  under  40«.  In  Jane,  1851,  be  toolc 
oat  a  sommont  before  ft  Jodg^e  ftt  Cbftmbers,  for  costs,  nnder  stst  18  A  14  Vict  o.  (U,  s.  IS. 
The  Judge,  eonceiving  thst,  ftlthongb  ooneorrent  jarisdietion  was  proved,  be  bftd  ft  discretion 
81  to  Dftking  ftn  order  for  eosts,  endorsed  tbe  summons  with  the  words  *'no  order."  In 
JaoDary,  1853,  plftintiff  moved  the  Court  of  Queen's  Bench  to  be  sllowed  the  said  costs. 

Held,  that  the  applicfttion  must  be  considered  %a  ftn  nppeftl  from  the  decision  of  the  Judge  ftt 
Chambers;  snd  thftt  it  was  mftde  too  Iftte. 

Per  Lord  Campbell,  C.  J. — AppHcfttions  in  the  shape  of  an  appeal  from  the  decision  of  a  Judge 
at  Chambers  should  be  mftde  within  the  term  next  after  rach  decision. 

PiGOTTy  in  last  term  (28th  January),  obtained  a  rule  calling  on  the 
defendant  to  show  cause  why  the  plaintiff  should  not  be  allowed  the 
coats  of  this  action,  pursuant  to  stat.  13  &  14  Vict.  c.  61,  s.  13. 

The  affidavit  on  which  the  rule  was  obtained  stated  that  the  plaintiff, 
83  administratrix  of  Mary  Turner,  together  with  the  plaintiff's  late 
husband,  took  out  a  writ  in  the  Queen's  Bench  against  the  defendant, 
in  1851,  to  recover  2L  8«.  8(2.  The  plaintiff  and  her  husband  resided 
in  Surrey,  and  the  defendant  in  Montgomeryshire,  where  he  carried  on 
his  basiness ;  so  that,  as  was  stated  in  the  affidavit,  the  plaintiff  and  her 
hosband  were  unable  to  sue  the  defendant  in  the  county  court  within  the 
jurisdiction  of  which  they  resided,  or  in  any  other  county  court  within 
twenty  mOes  of  their  residence.  The  cause  was  tried  before  the  under- 
sheriff  of  Montgomeryshire,  in  April,  1851 ;  and  a  verdict  was  found  for 
tbe  plaintiffs  for  13«.  3|i.  The  attorney  for  the  plaintiffs  applied  to  the 
nndersheriff  for  a  certificate  to  entitle  the  plaintiffs  to  costs,  under  stat. 
13  k  14  Vict.  c.  61,  s.  12 ;  but  the  undersheriff  declined  to  certify  on 
his  own  authority.  On  11th  June,  1851,  an  application  was  made  before 
Coleridge,  J.,  at  chambers,  '''for  an  order  for  costs  under  stat.  13  rmneo 
k  14  Viet.  c.  61,8. 13;  and  the  learned  Judge  endorsed  the  sum-  ^ 
mons  "no  order." 

T.  J<me9  now  showed  cause  against  the  rule. — First,  the  Court  has 
no  jurisdiction  to  entertain  this  application,  which  is,  in  effect,  an 
appeal  from  the  decision  of  the  Judge  at  chambers.  Stat.  13  &  14  Vict. 
c.  61,  s.  13,(a)  provides  that,  if  the  plaintiff  «  shall  make  it  appear  to 
the  satisfaction  of  the  Court  in  which  such  action  was  brought,  or  to 
the  satisfaction  of  a  Judge  at  chambers  upon  summons,"  that  the  cause 
of  action  was  one  in  which  the  superior  Courts  have  concurrent  juris- 
diction, or  for  which  no  plaint  could  have  been  entered  in  any  county 
court,  « the  Court,"  «  or  the  said  Judge  at  chambers,  may,"  by  rule  or 
order  respectively,  direct  that  the  plaintiff  shall  recover  his  costs.  The 
jurisdiction  of  this  Court,  therefore,  is  only  alternative ;  and  it  can 
entertain  an  application  under  this  section  only  when  such  application 
Is  made  in  the  first  instance ;  not  after  a  previous  application  by  the 

(a)  See  now  itai  15  A  10  Viet  o.  H  ■•  4. 
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plaintiff  to  the  other  tribunal  of  which  sect.  18  gives  him  the  option. 
£Lord  Campbell,  0.  J. — Was  an  order  refosed  at  chambers  on  the 
ground  that  it  had  not  been  made  to  appear  to  the  satisfaction  of  the 
Judge  that  the  superior  courts  had  concurrent  jurisdiction  in  the  case?] 
That  does  not  appear  to  have  been  the  ground :  the  learned  Judge  con- 
sidered that  the  plaintiff,  having  recovered  less  than  forty  shillings,  vag 
precluded  from  recovering  costs  by  stat.  43  Eliz.  c.  6,  s.  2.  [Lord 
Campbell,  C.  J. — Is  that  ground  sufficient?  According  to  Jones  v. 
^neq-i  Harrison,  6  Exch.  328,t  the  Judge's  power  *to  order  costs,  where 
-*  concurrent  jurisdiction  is  proved  to  his  satisfaction,  is  discretion- 
ary ;  but  in  Crake  v.  Powell,  2  E.  &.  B.  210  (E.  C.  L.  R.  vol.  75),  (Hil. 
Vac.  1852),  we  have  decided,  in  accordance  with  the  decision  of  the 
Court  of  Common  Pleas  in  Macdougall  v.  Paterson,  11  Com.  B.  755 
(E.  C.  L.  R.  vol.  78),  that  he  is  bound,  under  those  circumstances,  to 
make  the  order.]  If  the  plaintiff  elects  to  go  before  a  Judge  at  cham- 
bers, he  cannot  question  the  decision  given  there,  or  the  grounds  of 
such  decision. 

Secondly,  the  application,  even  it  be  one  which  this  Court  can  enter- 
tain, is  made  too  late ;  Orchard  v.  Moxsy,  2  E.  &  B.  206  (E.  G.  L  R. 
vol.  75).     The  application  at  chambers  was  made  three  terms  back. 

Piffottj  contrd.. — In  Orchard  v,  Moxsy  the  damages  bad  been  paid 
before  the  application  for  costs  was  made,  so  that  there  was  greater  n^ 
cessity  for  despatch  than  in  the  present  case.  [Lord  Campbell,  C.  J.— 
The  damages  were  accepted  under  protest.]  The  question,  what  is  a 
reasonable  time  for  making  such  an  application  as  this,  depends  upon 
the  particular  facts  of  each  case.  In  Asplin  v.  Blackman,  7  Exch. 
886,t  a  delay  of  two  terms  was  allowed. 

Further,  the  application  is  not,  as  has  been  contended,  by  way  of  an 
appeal  from  the  decision  of  the  Judge  at  chambers.  It  is  an  application 
for  a  decision  in  the  first  instance,  inasmuch  as  the  learned  Judge,  con< 
ceiving  that  he  had  a  discretion,  as  was  held  in  Jones  v.  Harrison,  6 
Exch.  328,t  refused  to  make  any  order  at  all.  [Wightman,  J.— Is 
not  «  no  order"  equivalent  to  <<  summons  dismissed  ?"]  Not  in  the 
*2601  P^®^^^^  ^^^9  when  the  grounds  upon  which  *tho  endorsement  was 
-^  made  are  considered.  Those  grounds  were,  not  that  concurrent 
jurisdiction  had  not  been  satisfactorily  proved,  but  that  the  plaintiff 
was,  as  the  learned  Judge  then  conceived,  precluded  from  recovering 
costs  by  the  statute  of  Elizabeth..  [Lord  Campbell,  C.  J. — A  partj 
must  elect  in  which  of  the  two  forms  he  will  make  his  application.]  A 
habeas  corpus  may  be  applied  for  in  all  the  three  Superior  Courts  of 
record  in  succession.  [Lord  Campbell,  C.  J. — ^That  is  a  case  sni 
generis.] 

Lord  Campbell,  C.  J. — This  application  is  made  too  late.  We  can 
hear  it  only  in  the  shape  of  an  appeal  from  the  decision  of  the  Judge 
at  chambers.    On  the  11th  June  last,  the  summons  at  chambers  was 
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endorsed  "no  order;"  that  is,  as  I  understand  it,  equivalent  to  a  dis- 
missal of  the  summons.  All  Michaelmas  Term  elapses ;  and  no  appli- 
cation is  made  to  us  till  the  28th  January.  It  is  a  wholesome  rule  that 
any  application  to  this  Court  in  the  shape  of  appeal  from  a  decision  of 
a  Judge  at  chambers  should  be  made  within  the  term  next  after  such 
decision.  I  do  not  think  that  we  ought  to  take  into  consideration,  as 
affecting  the  question  of  reasonable  time,  the  various  decisions  in  West- 
minster Hall  upon  the  construction  of  stat.  IS  &  14  Vict.  c.  61,  s.  18 ; 
for  in  that  case  a  contrary  decision,  made  seven  years  hence,  might  be 
come  the  ground  of  an  application  here,  in  the  face  of  all  intermediate 
decisions. 

WiQHTMAN,  J. — I  am  of  the  same  opinion.  There  must  be  some 
iimit  to  the  time  within  which  appeals  against  the  decision  of  a  Judge 
at  chambers  are  to  be  made.  I  think  this  application  is  such  an  appeal, 
*and  that  the  case  must  be  governed  by  Orchard  v.  Moxsy,  2  E.  r^o/^^ 
&  B.  206  (E.  C.  L.  R.  vol.  75).  L  "^^ 

Erls,  J. — I  think  it  must  be  taken  here  that  the  words  <'  no  order" 
are  equivalent  to  a  dismissal  of  the  summons.  Sometimes  they  mean 
that  the  Judge  does  not  choose  to  interfere.  But  here  I  think  that  the 
summons  was  so  endorsed  in  the  exercise  of  the  Judge's  jurisdiction 
under  the  statute,  and  that  he  must  be  considered  to  have  refused  the 
order.    That  being  so,  the  application  is  clearly  too  late. 

Croupton,  J. — I  am  of  the  same  opinion. — Under  stat.  13  k  14  Vict, 
c  61, 8. 13,  plaintiffs  have  the  option  of  applying  for  costs  either  before 
this  Court,  or  before  a  Judge  at  chambers.  They  must  make  their 
election ;  and,  if  they  elect  to  go  before  a  Judge  at  chambers,  any  sub- 
sequent application  here,  after  his  decision,  is  by  way  of  appeal,  and,  as 
was  decided  in  Orchard  v.  Mozsy,  cannot  be  made  after  so  long  a  time  as 
has  elapsed  in  the  present  case.  In  Asplin  v,  Blackman,  7  Exch.  386,t 
the  application  was  made  to  the  Co.irt  in  the  first  instance,  the  Judge 
at  chambers  having  adjourned  the  caie  thither. 

Rule  discharged. 
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♦OftPi  *THOMAS  NEVE  and  Another,  Executors,  Ac.,  of  JOHN 


'262] 


NEVE,   V.   JAMES  HOLLANDS  and  MARY  his  Wife. 


April  15. 

Declaration  against  basband  and  wife,  npon  a  Joint  and  eereral  promissory  note  made  hj  tiit 
wife,  before  ooTortore,  and  one  J.  A.,  alleged  a  promise  bj  the  wife,  dam  sola.  Befendaoti 
pleaded  the  Statute  of  Limitations.  The  declaration  was  amended,  after  issne,  hy  iaierting 
an  allegation  of  a  subsequent  promise  by  the  husband.  Plaintiffs  proved  a  payment  of  inte- 
rest within  six  years,  made  by  the  wife  after  marriage,  with  money  sent  by  J.  A.,  but  vithoot 
the  privity  or  subsequent  ratification  of  the  husband. 

Held,  that  such  payment  raised  no  promise,  either  by  the  husband  or  the  wife,  so  as  to  take  the 
case  out  of  the  Statute  of  Limitations :  inasmuch  as,  the  wife  bang  incapable  of  makiof  any 
promise  in  law,  express  or  implied,  payment  by  her  or  the  other  joint  maker  of  the  note  eould 
create  no  promise  on  her  part ;  and,  as  such  payment  was  not  made  by  the  husbftnd,  er  for 
any  consideration  affecting  him,  or  with  his  sanction,  it  ndsed  no  implied  promise  oo  hin  put 

.Per  Lord  Campbell,  C.  J. :  If  the  payment  had  been  by  the  husband,  or  with  his  sanction,  tbe 
declaration,  as  amended,  would  have  been  bad  in  arrest  of  judgment^  as  the  wife  would  tbes 
nave  been  improperly  joined  in  the  action. 

The  first  count  of  the  declaration  stated  that  the  defendant  Marj, 
while  sole  and  unmarried,  together  with  one  John  Ajton,  on  24tii 
June,  1837,  made  their  promissory  note  in  writing  and  delivered  the 
same  to  the  said  John  Neve,  and  thereby  jointly  and  severally  prombed 
to  pay  him  501.  on  demand  with  interest  at  5  per  cent. ;  <«  and  the  said 
Mary  then  promised  the  said  John  Neve  to  pay  the  same  according  to 
the  tenor  and  effect  thereof;  [and,  the  same  being  due  and  unpaid,  the 
said  James  Hollands,  after  the  marriage  of  the  defendants,"  «<  to  wit,  oa 
1st  January,  1848,"  «  promised  the  said  John  Neve  to  pay  him  the  said 
moneys  payable  by  the  said  note  on  request. "(a)]  The  second  count 
stated  that  the  said  Mary,  while  sole  and  unmarried,  to  wit,  on,  &c.,  vu 

tofsqi  ^^^^^^^^  ^0  ^^®  ^^^^  •'^oh^  Neve  in  1002.  *on  an  account  then 
-'  stated  between  them ;  «  and  the  said  Mary,  whilst  she  was  sole 
and  unmarried,"  afterwards,  to  wit,  on,  &c.,  «in  consideration  of  the 
last-mentioned  premises,  promised  the  said  John  Neve  to  pay  him  the 
said  last-mentioned  sum  of  money  on  request ;  [and,  the  said  sum 
being  wholly  due  and  unpaid,  the  said  James  Hollands,  after  the  mar- 
riage of  the  defendants,"  <<  to  wit,  on  1st  January,  1850,  in  considera- 
tion of  the  last-mentioned  premises,  promised  the  said  John  Neve  to 
pay  him  the  said  last-mentioned  sum  of  money  on  request :]  yet  the 
defendants  have  not,  nor  has  either  of  them,  paid  the  said  several  sums 
of  money ;  and  the  same  remain  wholly  due  and  unpaid. 

Pleas;  1.  To  the  first  count,  that  the  said  Mary  did  not,  whilst 
was  sole  and  unmarried,  make  the  said  promissory  note,  modo  et  formfi. 
Issue  thereon. 

2.  To  the  residue  of  the  declaration,  that  the  said  Mary,  whilst  she 
was  sole  and  unmarried,  did  not  promise,  modo  et  formfi.    Issue  thereon. 

8.  To  the  whole  declaration,  that  the  causes  of  action  in  the  declara- 

(o)  The  declaration  was  amended,  after  iseue,  under  a  Judge's  order,  by  Inierting  the  woHi 
within  braoketSy  in  the  firtt  and  second  counts. 
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tion  mentioned  did  not,  nor  did  any  of  them,  aeeme  within  six  jeara 
next  before  the  commeneement  of  this  suit.  Replication,  that  the  8ai4 
causes  of^action  did  accrue,  &c.     Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  Middlesex  sittings  in  Miohaelmaa 
Term,  1851,  it  appeared  that,  on  24th  June,  1887,  defendant  Marj,  then 
Mary  Fowler,  and  unmarried,  together  with  John  Ajton,  made  the 
following  promissory  note : 

<<  24th  June^  1887* 
We  jdntly  and  severally  promise  to  pay  to  Mr.  John  Neve  or  order 
on  demand  fifty  pounds  with  interest  *for  the  same  at  £&  per  eent.  r^gyoj 
per  annum  for  value  received.  '- 

Jko.  Avton. 
jesp.  Mart  Fowlbb.  ' ' 

Interest  was  regularly  paid  upon  the  note  for  six  years.     On  each 
payment  the  note  was  endorsed  by  the  payee  with  the  date  of  payment 
and  the  following  form  of  words,  «  Bee**,  a  year's  interest,  dae  24th  Jane, 
John  Neve.'*    The  defendant  Mary  married  in  1848;   ana,  on  10th 
August,  1844,  without  the  knowledge  of  her  husband,  paid  one  year's 
interest,  with  money  sent  on  the  part  of  Ayton,  the  note,  on  that  ocoar 
sion,  being  endorsed  as  follows :  <<  August  10th,  1844.    Paid  Mr.  Neve 
a  year's  interest  due  24th  June  last.    Mary  Hollands."     There  were 
several  subsequent  endorsements  like  those   previously  made  by  the 
payee ;  but  there  was  no  evidence  that  the  defendant  James  Hollands 
knew  of  any  payment  of  interest,  or  of  the  existence  of  the  promis- 
sory note,  until  this  action  was  brought.     John  Neve  died  in  1849 ;  and 
the  action  was  commenced  by  his  executors  on  2d  August,  1850.     It 
was  contended,  on  behalf  of  the  defendants,  that  there  was  no  evidence 
of  any  promise  having  been  made  by  James  Hollands,  so  as  to  take  the 
case  out  of  the  operation  of  the  Statute  of  Limitations,  inasmuch  aa 
the  payment  of  interest  by  his  wife  was  made  without  his  knowledge  or 
authority ;  and,  further,  that,  if  such  promise  had  been  made  by  the 
husband,  the  wife  was  improperly  joined.     The  jury  found  that  the 
payment  by  the  wife  had  not  been  made  with  the  authority  of  the 
husband,  or  afterwards  ratified  by  him.     The  learned  Judge  directed 
A  verdict  for  the  plaintiffs,  leave  being  ^reserved  to  move  to  enter  r^cof^e 
a  Terdict  for  the  defendants.    Bramwell^  in  last  Michaelmas  *- 
Term,  obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendants  or  to 
arrest  judgment. 

Cfrawder  and  F.  Barrow  now  showed  cause. — The  plaintiffs  are  entitled 
to  the  verdict.  The  action  is  against  the  hu&bsnd  and  wife,  for  a  debt 
contracted  by  the  wife  dum  sola.  At  the  time  of  the  marriage,  the  note 
was  overdue,  and  the  Statute  of  Limitations  had  not  begun  to  run 
against  the  wife,  the  original  debtor.  Then,  by  the  marriage,  the  debt 
of  the  wife  becomes  also  that  of  the  husband ;  he  is  placed  in  the  same 
position  as  if  he  had  originally  made  the  note  jointly  with  his  wife  and 
vol*,  xvm.— 15 
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Ajton ;  and  therefore  payment  of  interest  by  the  wife  prevents  the 
operation  of  the  statute  equally  as  regards  the  husband ;  Whiteomb  v. 
Whiting,  1  Doug.  652.  [Wighthan,  J. — Do  yon  say  that  the  promise 
by  the  husband,  as  alleged  in  the  declaration,  is  supported  by  the  wife's 
payment  of  interest  ?]  The  legal  effect  of  such  payment  is  to  create  an 
implied  promise  on  the  part  of  the  husband.  [Lord  Campbell,  C.  J.— 
There  was  no  evidence  here  that  the  payment  by  the  wife  was  erer 
authorized  by  the  husband.]  His  authority  is  not  necessary,  where  tbe 
debt  is  to  be  considered  as  the  joint  debt  of  both ;  Burleigh  v.  Stott,  8 

B.  &;  C.  36  (E.  C.  L.  B.  yol.  15).  It  is  like  the  case  of  paymeBt  bj 
one  partner  of  a  firm,  in  respect  of  a  partnership  debt,  after  dissolution 
of  the  partnership,  and  without  the  authority  of  the  other  partners; 
Ooddard  v.  Ingram,  8  Q.  B.  839  (E.  C.  L.  R.  vol.  43).  [Wiqhtxa!;,  J. 
—Supposing  the  payment  by  the  wife  to  create  an  implied  promise  on 
n^noe^-y  the  '^'part  of  the  husband,  I  do  not  see  how  the  wife  can  be  joined 

^  in  an  action  founded  upon  such  implied  promise.]  In  an  action 
founded  upon  a  debt  contracted  by  the  wife  dum  sola,  she  must  be 
joined,  unless  the  husband  has  promised  to  pay  on  a  consideration 
affecting  himself  only.  Mitchinson  v.  Hewson,  7  T.  B.  348,  is  in  point. 
The  declaration  would  have  been  good  without  the  express  allegation  of 
a  promise  by  the  husband,  which  was  introduced  by  amendment.  Bat, 
as  it  now  stands,  the  declaration  accords  with  the  result  of  the  decision 
in  Morris  v.  Norfolk,  1  Taun.  212.     Pittam  t^.  Foster,  1  B.  &  C.  248  (E. 

C.  L.  B.  vol.  8),  may  be  relied  upon  for  the  defendants.  But  there  tbe 
action  was  against  both  the  joint  makers  of  the  note  and  the  husband 
of  one ;  and  the  acknowledgment  was  not  by  the  wife,  but  by  the  other 
joint  maker,  and  was  relied  on  as  supporting  the  allegation  of  a  promise 
made  by  him  and  the  female  defendant  dum  sola. 

t  Bramwellj  contrd.. — No  action  can  be  supported  here  against  either 
or  both  of  the  defendants.  Tanner  v.  Smart,  6  B«  &  C.  603  (£.  C.  L.  R. 
vol.  13),  establishes  that  the  effect  of  payment,  as  regards  the  operation 
of  the  Statute  of  Limitations,  is  to  create  a  fresh  promise  by  implication. 
Now  here  the  payment  which  is  relied  on  was  made  after  the  marriage 
of  the  female  defendant ;  it  could  therefore  create  no  fresh  promise  on 
her  part,  as  she  had  become  incapable  of  making  any  promise  at  alL 
It  could  not  create  any  promise  on  the  part  of  the  husband,  becaase 
the  payment  was  not  made  by  his  authority.  If  it  had  been  so  made, 
the  jury  might  have  inferred  a  promise  by  him  in  consideration  of  for- 
*QR71  ^^^^^°^®'  ^^^  ^^^^  ^^®  action  '^'should  have  been  against  tbe 
^  husband,  only.  Pittam  v.  Foster  is  directly  to  the  point. 
Lord  Campbell,  C.  J. — I  am  of  opinion  that,  on  the  issue  raised  by 
the  third  plea,  the  defendants  are  entitled  to  the  verdict.  That  issue 
is,  whether  or  not  the  causes  of  action  alleged  in  the  declaration  arose 
within  six  years  from  the  commencement  of  this  suit.  The  only  caus^ 
of  action  alleged  in  the  declaration  at  the  time  when  iasue  waa  joined 
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were  promises  by  the  defendant  Mary  dum  sola.     The  only  evidence 
broQght  forward  in  support  of  these  canses  of  action,  for  the  purpose  of 
taking  them  out  of  the  operation  of  the  Statute  of  Limitation,  was  a 
payment  made  by  the  defendant  Mary  in  1844,  after  her  coverture.    But 
Boch  payment  could  not  have  the  effect  of  a  promise  by  her ;  for  at  that 
time  ahe  was  incapable,  as  a  married  woman,  of  making  any  promise  at 
ill.    Payment  by  or  on  behalf  of  Ayton  would  also  fail,  if  made  after 
her  marriage,  to  create  any  liability  on  her  part.     Then,  in  the  declara- 
tion, as  amended  after  issue,  there  are  two  additional  allegations  of  a 
promise  by  the  defendant  Mary's  husband,  after  the  marriage :  and  all 
that  is  brought  forward  in  support  of  these  allegations  is  the  same  pay- 
ment by  the  defendant  Mary  in  1844,  after  her  marriage.    But  it  is  clear 
that  this  would  not  support  the  promise  by  the  husband,  as  laid ;  for  the 
payment  was  not  authorized  by  him  at  the  time,  or  ratified  by  him  after- 
wards.   It  is  unnecessary  to  decide  whether  these  amendments  are  good 
or  bad,  although,  in  my  opinion,  they  are  clearly  bad,  and,  *if  the  r^cofso 
payment  had  been  proved  to  have  been  made  with  the  husband's  ^ 
authority,  the  declaration  as  amended  would  be  bad  in  arrest  of  judg- 
ment, because  the  wife  could  not  be  joined  under  those  circumstances. 
Bat,  even  supposing  the  amendments  to  be  good,  the  plaintiffs  have 
failed,  under  either  form  of  the  declaration,  to  support  the  issue  raised 
by  them  upon  the  third  plea.    The  rule  must,  therefore,  be  absolute  to 
enter  a  verdict  for  the  defendants. 

WioHTMAN,  J. — I  am  of  the  same  opinion.  The  action  is  brought 
npon  a  promissory  note  made  in  1887  by  the  female  defendant,  dum 
Bola,  and  another  person ;  and  the  only  promises  alleged  in  the  decla- 
ration, as  it  originally  stood,  were  promises  by  the  female  defendant 
dnm  sola.  The  defendants  pleaded  the  Statute  of  Limitations ;  and  the 
plaintiffs,  in  order  to  take  the  case  out  of  the  operation  of  that  statute, 
rely  on  a  payment  made  by  the  female  defendant  after  her  marriage. 
Bat,  as  the  declaration  was  originally  framed,  such  evidence  was  wholly 
beside  the  issue,  which  was,  whether  any  promise  by  the  female  defend- 
ant before  marriage  was  made  within  six  years  before  the  action.  Now 
she  had  been  married  more  than  six  years  before  the  action,  and  there- 
fore had  been,  during  all  that  time,  incapable  of  making  any  promise. 
Then  the  declaration  is  amended  by  inserting  allegations  of  a  promise 
by  the  husband.  But  the  issue  raised  by  the  plaintiffs  upon  that 
amendment  could  not  be  supported,  inasmuch  as  the  jury  found  that 
the  payment  by  the  wife  after  her  marriage,  which  was  relied  on  as 
flQpporting  snch  issue,  was  made  without  the  privity  of  the  husband. 
The  declaration,  therefore,  in  ^either  shape,  cannot  be  sup-  rMot^ 
ported ;  and  it  is  unnecessary  to  enter  into  the  question  whether  ^ 
the  declaration,  as  amended,  is  bad  in  arrest  of  judgment* 

£rlx,  J. — This  action  is  brought  upon  a  promise  made  by  the  defend- 
ant Mary  Hollands  dum  sola ;  and  the  plaintiffii  are  bound  to  show  that 
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such  a  promise  was  made  within  the  last  six  years.  The  onlj  pronuie 
which  they  show  as  made  within  the  last  six  years  is  not  snch  a  promiN, 
but  a  promise  made  by  her  after  her  coyertnre,  when  she  was  ihcipable 
of  making  any  promise  in  law,  express  or  implied.  The  promise  by  the 
husband,  introduced  into  the  declaration  by  amendment,  is  not  the  caufts 
of  action  originally  declared  on,  and  is  not  a  cause  of  action  at  all;  for 
the  payment  relied  on  as  creating  such  a  promise  by  implication  vaa 
not  made  by  him,  but  was  made  by  the  wife  without  his  pririty  or  aay 
subsequent  ratification  by  him.  The  fact  that  it  was  made  with  the 
money  of  Ayton  makes  no  difference  in  the  question  of  the  defeadant 
Mary's  liability:  if  she  could  not,  by  reason  of  her  coverture,  veim 
her  liability  by  an  express  promise  or  a  payment  creating  a  promise  by 
implication,  neither  could  her  liability  be  reriyed  by  a  promioe,  express 
or  implied,  of  her  co-contractor. 

Cbompton,  J. — This  is  an  action  against  husband  and  wife  jointly, 
on  a  promise  made  by  the  wife  before  her  coverture.  The  plaintiffs  are 
bound,  therefore,  to  make  out  a  joint  liability  of  the  defendants  withia 
six  years,  arising  from  such  promise.  But  the  only  promise  brought 
forward  in  support  of  such  liability  is  a  promise  made  by  the  wife  after 

*2701  ^^^^^^^^-  ^^^  ^^9  ^^^  ^b®  reasoQS  laid  *down  in  Pittam  v.  Fofl* 
•'  ter,  1  B.  &  C.  248  (E.  C.  L.  R.  vol.  8),  no  promise  at  all  in 
point  of  law,  and  binds  neither  herself  nor  (since  it  was  made  without 
his  privity  or  authority)  her  husband.  The  promise  by  the  husband 
therefore,  which  was  afterwards  introduced  into  the  declaration,  has  no 
existence,  under  the  circumstances  of  the  case.  The  plaintiffs,  then, 
have  failed,  as  it  seems  to  me,  in  showing  the  liability  of  either  the 
husband  or  the  wife.  The  fact  that  the  payment  by  the  wife  after 
marriage  was  made  with  the  money  of  Ayton,  the  other  joint  maker  of 
the  note,  was  not  relied  on  by  the  plaintiffs ;  and  it  is  clear  that  no 
payment  by  or  on  behalf  of  him,  after  the  marriage  of  the  female 
defendant,  could  create  any  implied  promise  on  her  part,  inasmuch  as 
she  was  then  incapable  of  making  any  promise,  express  or  implied. 
The  verdict  must  therefore  be  entered  for  the  defendants. 

Rule  absolute  to  enter  verdict  for  defimdants. 

A  promise  by  husband  and  wife  to  out  of  the  statute :  Burk  v.  Howard, 
pay  a  debt  of  the  wife  before  marriage,  13  Missouri,  241.  Where  to  a  plea  of 
which  was  barred  by  the  statute,  does  the  statute  of  limitations,  in  an  action 
not  revive  the  debt  on  the  death  of  ihe  against  husband  and  wife  for  a  debt  con- 
husband  so  as  to  give  an  action  against  tracted  by  the  wife  whilst  sole,  the  plain- 
the  wife :  Kline  v,  Outhart,  2  Penna.  tiff  replies  a  subsequent  promise  by  the 
Rep.  490.  And  see  also  Axson  v.  defendants,  it  is  necessary  for  bin)  In 
Blakeley,  2  M'Cord,  6;  Powers  v.  prove  a  promise  that  is  binding  upoa 
Southgate,  15  Yermont,  471.  each,  otherwise  the  issue  »  not  svatained 

A  promise  by  a  married  woman  to  uid  he  ean&ot  recover:  Mooce  v.  l^ 

pay  money  boivowed  by  her  m  agent  Mur,  18  Alabama,  606. 
for  her  husband,  will  take  the  debt 
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The  QUEEN  v.  CAUDWELL.    April  16. 
See  17  Q.  B.  504,  note  («)  (E.  0.  L.  R.  vol.  79]. 


■^BEAR  and  Others  v.  BROMLEY.    Apra  16.        [*271 

,  Soewty  eouitting  of  more  tban  twenty-fire  tbareholden  raised  a  food  by  monthly  snbscrip. 
tiofif  frtm  eaeh  ihareholder^  oat  of  which  iiims  were  oecaslonally  advanced  by  way  of  loan,  at 
i  p«r  cent  iaterest*  to  the  highest  bidder  among  the  eharehoiders ;  the  adrnnce  not  to  be  lees 
tban  20^,  nor  more  than  the  amount  snbecribed  for  by  him.  The  additional  subacription  paid 
bj  laeb  highest  bidder  for  the  preference  of  having  the  loan  was  payable  by  monthly  instal- 
Dtats;  and  fines  were  inenrred  in  defanlt  of  payment:  the  fines  and  monthly  instalments, 
and  the  intersst  npon  the  loans,  being  added  to  the  general  fnnd  of  the  Society.  The  repay- 
nent  of  the  loans  was  secured  to  the  Society  in  the  names  of  three  trustees. 

field,  tbtt  the  Society  was  not  a  joint  stock  company  established  '*  for  any  purpose  of  profit," 
within  Stat  7  A  8  Vict  c  110,  s.  2,  and  might  therefore  make  the  loans  in  question  without 
haring  obtained  a  eertifleate  of  complete  registration. 

Assumpsit  by  payees  agaiDtt  maker  of  a  promissory  note,  dated  8th 
March,  1849,  and  payable  to  plaintiffs  or  their  order,  for  802.  with  inte- 
rest at  5  per  cent.    There  was  also  a  connt  on  an  account  stated. 

Foarth  plea.     That  the  consideration  for  the  promissory  note  in  the 

first  count  mentioned  was  money  lent  to  the  defendant  by  a  Joint  Stock 

Company,  that  is  to  say  a  partnership  which  before  and  at  the  time  of 

the  said  lending  consisted  of  more  than  twenty-five  members,  the  said 

namber  not  being  caused  by  an  admission  subsequent  on  devolution  or 

other  act  of  law,  which  said  Joint  Stock  Company  had,  before  the  said 

lending  and  after  1st  November,  1844,  to  wit,  on  Ist  September,  1848, 

been  established  at  Colchester,  in  the  county  of  Essex,  for  a  purpose 

of  profit,  to  wit,  for  the  purpose  of  lending  money  at  interest,  and 

making  profit  thereby,  and  was  not  a  banking  company,  school,  or 

scientific  or  literary  institution,  or  friendly  society,  or  loan  society,  or 

benefit  building  society,  nor  incorporated  by  statute  or  charter,  nor 

anthorized  by  statute  or  letters  patent  to  sue  and  be  sued  in  the  name 

of  any  officer  or  person.     And  defendant  farther  says  that  in  lending 

the  said  money  to  defendant  the  said  Company  acted  otherwise  than 

provisionally  in  accordance  with  the  statute  in  such  case  *made,  r^oivo 

and  that  the  said  Company  had  not,  at  the  time  of  lending  the  ^ 

said  money,  obtained  a  certificate  of  complete  registration  as  provided 

in  and  by  the  statute  in  such  case  made ;  but  the  said  Company,  at  the 

time  of  the  making  the  said  note,  to  wit,  on  8th  March,  1849,  illegally 

and  contrary  to  the  form  of  the  statute  in  such  case  made,  lent  to 

defendant  a  certain  sum  of  money,  to  wit,  »he  sum  of  802.,  out  of  the 

funds  of  the  said  Company,  at  interest,  and  with  a  view  to  the  profit 

of  the  said  Company,  and  in  the  course  of  carrying  on  the  business  of 

the  said  Company.    And  defendant  further  says  that  he  made  the  said 
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note  and  delivered  the  same  to  plaintiffs,  they  then  being  the  trustees 
of  the  said  Company,  and  at  the  request  of  the  said  Company,  and  for 
their  benefit,  to  secure  to  the  said  Company  the  payment  of  the  money 
so  lent  and  interest  as  aforesaid,  and  in  consideration  of  the  said  loan, 
and  without  any  other  value  or  consideration.     And 

That  the  account  stated,  in  the  second  count  mentioned,  was  stated 
of  and  concerning  the  said  moneys  due  on  the  said  note  and  none  other. 
Verification. 

Replication,  De  injuri&.     Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  last  London  sittbgs, 
it  appeared  that  the  Society  consisted  of  more  than  twenty-five  mem- 
bers, and  had  raised  a  subscription  fund,  kept  up  by  monthly  contribu- 
tions, for  the  purpose  of  advancing  portions  of  it,  by  way  of  loan,  to 
the  various  members  from  time  to  time,  at  5  per  cent,  interest. 

The  Society's  list  of  rules  was  preceded  by  the  following  preamble : . 

"  Whereas  the  several  persons,  members  of  this  Society,  whose  names  are  inscribed 
in  the  book  containing  the  amount  of  their  shares  therein,  'haye,  for  their 
*273j  mutual  benefit^  by  subscriptions  eyery  four  weeks,  raised  a  sum  of  monej, 
and  have  agreed,  by  further  monthly  subscriptions,  to  be  paid  every  MondAj 
four  weeks  during  the  continuance  of  the  said  Society  as  after  mentioned,  to  raise  a 
further  sum  of  money,  with  the  intention  of  afterwards  lending  or  advancing  the 
same  to  some  of  the  said  parties  at  interest  at  the  rate  of  bl,  for  every  100/.,  by  the 
year,  in  the  proportions,  in  such  manner,  and  under  such  regulations,  an  are  hem> 
after  mentioned,  so  that  every  member  of  the  Society  shaU  have  advanced  or  allotted 
to  him  on  loan  a  sum  of  money  as  after  mentioned." 

The  first  rule  of  the  Society  provided  for  the  place  and  times  of  meet- 
ing of  the  Society,  and  particularly  that  the  thirteenth  monthly  meet- 
ing, from  11th  September,  1848,  should  be  a  general  annual  meeting, 
at  which  no  interest  should  be  paid,  but  all  sums  on  whatever  account 
due  from  members  should  be  paid. 

The  rules  then  went  on  to  provide  ofBcers  for  the  Society,  and  the 
mode  of  their  election,  &c. ;  and  that  the  secretary  should  keep  accounts, 
which  should  be  open  to  the  inspection  of  all  the  members  at  the  monthly 
meetings. 

By  rule  4  a  committee  of  seven  was  to  be  chosen  from  the  members, 
which  might  accept  either  real  or  personal  security  for  the  money  ad- 
vanced to  the  members,  and  approve  or  disapprove  of  the  securities  pro- 
posed for  securing  the  money  allotted  to  them  out  of  the  fund  of  the 
Society. 

Rule  7  was  as  follows : 

'*  Every  member  of  this  Society,  his  executors  or  administrators,  shall  pay  to  the 
president  or  his  deputy,  or  person  acting  as  such,  at  every  monthly  meeting,  during 
the  first  hour  of  business,  viz.,  from  seven  to  eight  o'clock,  two  shillings  and  six 
pence  upon  every  ten  pounds  for  which  he  shall  subscribe ;  and  vrhen  he  shall  have 
a  loan  or  allotment  of  money  from  the  fund  or  stock  of  the  club,  he  shall  also  pay 
the  additional  subscription  he  shall  agree  to  give  for  the  preference  of  having  snch 
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kMo,  by  monthly  instalments  of  two  shillings  upon  OTery  ten  pounds  so  advanced  or 
allotted  to  him,  until  the  whole  of  sach  additional  subscriptions  shall  be  paid,  toge* 
ther  with  interest  for  such  loan  or  sum  so  advanced,  after  the  rate  of  6L  for  IQOL  b/ 
the  year." 

^Rde  8  imposed  certain  fines  for  non-payment  of  subscriptions  rn^nnA 
and  arrears.  *- 

fij  rule  11  it  was  declared  that 

"  When  the  treasurer  shall  have  in  hand,  at  any  of  the  monthly  meetings,  the  sum 
of  20^.  of  the  money  so  snbscribed  at  any  of  the  monthly  meetings,  the  same  shall  be 
pat  up  for  sale,  the  highest  bidder  to  be  the  parchaser ;  and  he  may  have  from  the 
fand  any  sum  not  less  than  201.  (except  by  the  consent  of  the  committee),  nor  more 
than  the  som  he  subscribed  for.  He  shall  at  the  same  time  inform  the  secretary 
what  sum  he  will  take,  and  within  one  day  inform  the  secretary  in  writing,  the 
oames,  trades,  and  places  of  abode  of  the  persons  he  may  purpose  as  sareties  for  the 
money,  or  the  nature  and  particulars  of  any  other  security  he  may  purpose  to  give ; 
and  upon  giving  approved  secarity  to  the  committee  of  the  Society  for  the  same,  shall 
hare  sach  advance  or  allotment  of  money  paid  to  him  by  the  treasurer,  on  paying  the 
stamp  duty  upon  the  security  given  and  entered  into  by  him  and  his  sureties,  or  the 
eKpenra  of  such  other  security  as  may  be  accepted.  Any  person  shall  be  at  libertyi 
with  the  sanction  of  the  committee,  to  take  by  purchase  to  the  amount  of  subscrip- 
tions paid  by  Uim  to  the  Society  in  sums  not  less  than  20Z.,  without  giving  security 
on  stamp.  Should  there  at  any  time  be  no  bidders,  the  money  in  hand  shall  be 
allotted  by  ballot.  The  first  drawn  shall  take  the  amount  of  his  share  on  his  own 
security,  at  interest,  without  stamp,  to  the  amount  of  subscription  paid  by  him  to 
the  Society ;  but  above  the  amount  he  must  give  security  to  the  satisfaction  of  the 
committee ;  and  if  the  person  drawn  does  not  take  all  the  money,  to  continue  drawing 
till  disposed  of.  If  any  member  does  not  take  the  money  he  agreed  to  have  at  any 
monthly  meeting,  he  shall  pay,  at  the  next  monthly  meeting,  one  month's  interest  on 
the  som  he  so  agreed  to  take,  and  also  whatever  sum  may  be  deficient  in  the  additional 
sahscription  which  shall  be  agreed  to  be  given  at  the  next  monthly  meeting,  when 
the  same  shall  be  disposed  of.  All  moneys  that  shall  from  time  to  time  be  disposed 
of  by  way  of  sale  shtdl  be  secured  to  the  Society  in  the  names  of  three  persons,  to  be 
appointed  by  the  Society,  to  be  called  trustees ;  and  it  shall  not  be  necessary  that 
sach  persons  be  members  of  the  Society.  And  if  a  member  of  the  committee  or 
officer  becomes  a  purchaser  of  any  loan  of  money,  such  member  shall  not  be  present 
while  his  sureties  shall  be  taken  into  consideration.  Should  any  member  purchasing 
from  the  funds  of  the  society,  or  either  of  his  sureties,  die,  become  bankrupt  or  insol- 
ventf  depart  the  country,  or  compound  with  his  creditors,  the  committee  may,  if  they 
think  proper,  require  additional  security,  or  take  such  other  means  to  obtain  payment 
of  the  amount  due  to  the  Society  on  the  note  given  as  they  may  deem  fit." 

By  rule  14  it  was  declared  that 

"  All  monthly  and  additional  subscriptions,  interests,  fines,  forfeitures  (except  fines 
of  the  committee-men  for  neglecting  to  attend  the  monthly  *meetings  of  the 
committee  at  the  time  appointed),  extra  an  i  other  payments,  shall  be  paid  [*275 
to  the  treasurer,  and  shall  constitute  and  be  the  fund  or  stock  of  the  Society ; 
and  all  expenses  incurred  by  the  treasurer,  the  secretary,  the  committee,  or  any 
other  member  of  the  Society,  in  or  about  the  affairs  and  concerns  of  the  Society 
under  the  direction  and  authority  of  any  monthly  or  special  general  meeting  of  the 
/>mmittee,  shall  be  paid  out  of  ^e  fund  or  stock." 

By  rule  15  it  was  declared  that 

"*  Immediate  payment  shall  be  made  to  the  treasurer  of  all  sums  for  which  the 
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members  are,  or  shall  be,  liable  on  an  j  note,  or  nnder  these  or  any  other  snbieqiieDl 
roles,  orders,  or  regulations,  to  be  dul  j  made ;  and  which  some  shall  be  recoTerable 
hy  law  as  liqnidated  damages ;  or  the  treasurer,  at  his  option,  maj  retain  and  deduct 
the  same  from  any  money  in  his  hands  which  shall  have  been  subscribed  by  the  ps^ 
son  from  whom  saoh  payments  are  to  be  made." 

Two  shares  in  the  Society  had  been  put  np  to  auction,  and  bought  by 
the  defendant,  who  gave  the  promissory  note  in  question  as  security  for 
payment.  The  learned  Judge  directed  a  yerdict  for  the  plaintiffs  upon 
all  the  issues,  with  leave  to  move  to  enter  a  verdict  for  the  defendant 
upon  the  fourth  issue. 

Horn  now  moved  accordingly. — ^The  Society  is  clearly  a  joint  stock 
Company  established  for  a  purpose  of  profit  within  the  operation  of  stst. 
7  &  8  Vict.  c.  110,  as  defined  by  sect.  2.     Silver  v.  Barnes,  6  New  Ca. 
180  (£.  C.  L.  R.  vol.  87),  shows  that,  where  the  members  of  a  benefit 
society  raise  a  joint  stock  fund,  portions  of  which  are  from  time  to  time 
advanced  to  members  of  the  society  by  way  of  loan,  each  loan  being 
put  np  to  competition  and  given  to  the  highest  bidder,  such  advances 
are  to  be  considered  as  dealing  with  the  funds  of  the  partnership,  and 
not  as  mere  loans.    Beaumont  v.  Meredith,  3  Yes.  &  B.  180,  is  also 
in  point.     And  the  partnership  here  is  clearly  established  for  the 
*97f>1  *P^^P^^^  ^^  profit.    [WiGHTMAN,  J. — The  members  stand  as 
-^  they  began :  all  the  funds  must  be  divided.]    Some  of  the  mem- 
bers gain  at  the  expense  of  others.     [Lord  Campbell,  C.  J. — Suppose 
this  were  a  corporate  body :  has  the  body  any  profit  ?]  That  can  hardly 
foe  considered  the  criterion :  but  if  it  be,  the  doctrine  in  Silver  v,  Bamet 
applies.     [Erle,  J. — Silver  v.  Barnes  is  decisive  against  you  on  that 
point.]    It  decides  that,  although  a  loan  of  this  nature  is  not  usurious, 
it  is,  in  effect,  a  dealing  with  a  partnership  fund.     [Erle,  J.,  cited 
Begina  v.  Whitmarsh,  15  Q.  B.  600  (E.  C.  L.  R.  vol.  66).]   In  that  case 
the  Court  decided  that,  where  powers  were  given  to  a  joint  stock  Com* 
pany  to  purchase  and  sell  land,  as  subsidiary  to  the  governing  purpose 
of  providing  allotments  for  the  members,  the  fact  of  profits  accidentally 
arising  from  such  purchases  or  sales  did  not  bring  the  company  within 
Stat.  7  &  8  Vict.  c.  110,  s.  2,  the  profits  not  being  the  purpose  for 
which  the  company  was  established.     [Eble,  J. — In  fact,  by  profit,  in 
Stat.  7  &  8  Vict.  c.  110,  s.  2,  is  meant  profit  arising  from  others,  not 
profits  or  advantages  raised  from,  and  accruing  to,  only  the  members 
of  the  company.    The  latter  can  hardly  be  excluded  from  the  definition. 
Building  societies  are  expressly  exempted  by  sect.  2,  which  would  not 
have  bo.en  necessary  if  the  meaning  of  a  society  «  established  for  any 
purpose  of  profit"  were  restricted  as  is  suggested. 

Lord  Campbell,  C.  J. — The  point  is  one  which  is  worthy  of  being 
considered ;  but  it  has  already  been  argued  and  decided  in  Begins  v. 
Whitmarsh.   The  question  is,  whether  the  Society,  as  such,  is  established 
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a  purpose  of  profit :  the  fact  that  the  indiyidnal  ^members  r^^p^^ 
r  be  losers  or  irainers  is  immaterial.     That  may  be  the  case  ^ 


far 

msy  be  losers  or  gainers  is  immaterial.     Tnat  may 

here;  but  it  ia  clear  that  the  Society  itself  does  not  derive  a  profit  from 

its  transactions.    It  is  not,  therefore,  within  the  meaning  of  stat.  7  h 

8  Vict.  c.  110,  8.  2. 

WiGHTMAir,  J. — ^The  allegation  as  to  profit  which  the  plea  introdaces 
18  not  proved.     The  ease  is  precisely  similar  to  Begina  v.  Whitmarsh. 

Erlb,  J.-*The  transactions  of  the  Society  are  by  virtue  of  powers 
which  are  only  subsidiary  to  a  general  purpose,  and  that  not  a  purpose 
of  profit.  Profits  arising  from  such  transactions  are  not  profits  to  the 
Society  within  the  meaning  of  stat.  7  &  8  Vict.  c.  110,  s.  2. 

(No  fourth  Judge  was  present.)  Rale  refused. 


WALKER  and  Others  v.  The  BRITISH  GUARANTEE 

ASSOCIATION.    April  11. 

Thi  atuuw  of  ft  B«Defil  Baildio^  Socieftj  within  bUU.  8  A  7  W.  4,  e.  82,  and  10  0.  4,  «.  5S^ 
baiiiig  eoTenaated  with  the  Soeietj't  tnuteet  that  he  will  faithfallj  disoharge  the  datiee  of 
treasurer,  duly  obej  the  direeUons  of  the  tmetees  in  relation  to  sneh  dutiet,  and  pnootaallj 
ieepoat  to  the  tmateai  for  all  and  every  nm  and  tnms  of  money,  hill^  notes,  •eearitiei,  good% 
aadcbattela,  which  he,  in  hie  office  of  treaanrer,  shall  receiTO  on  the  Society's  account,  and  being 
bovad,  by  the  rules  of  the  Society,  to  pay  over  In  a  given  time  (A«  fame  moneys  which  he  shall 
leeeire^  does  not  Tiolate  evcA  obligation  if,  after  receiTing  moneys,  and  before  he  has  an  eppor- 
tnaity  of  paying  them  over,  he  is  robbed  of  them  by  irresistible  riolenoe  and  without  fault  of 
bis  own ;  such  obligation  being  that  only  of  a  bailee. 

So  beM  in  an  aetton  by  trustees  of  sneh  Society  against  eurelies  of  a  treasurer,  complaining  thai 
be  bad  not  paid  the  daxd  moneys,  to  which  the  sureties  pleaded  such  robbeiy,  oommitted  upoa 
their  principal,  in  excuse  of  his  non-payment. 

CoviNANT.  The  plaintiffs,  stating  themselvea  to  be  trustees  of  The 
Lancashire  k  Yorkshire  Benefit  ^Building  Society,  and  authorized,  p^otq 
according  to  the  statutes  in  that  case  made,  &c.,  to  sue  on  behalf  ^ 
of  that  Society,  declared  against  the  British  Quarantee  Association : 
For  that,  whereas  the  said  Society,  before  and  at  the  time  of  the  making 
of  the  policy  after  mentioned,  was,  and  from  thence  continued,  &c., 
and  still  is,  a  Benefit  Building  Society  established  under  an  Act,  &c.  (6 
i  7  W.  4,  c.  S2,  <«  for  the  regulation  of  benefit  building  societies'') : 
And  whereas,  &c. :  the  declaration  then  arerred  that,  at  the  time  of  the 
making  of  the  policy,  the  rules  of  the  Society  had  been  duly  certified, 
enrolled,  &e.,  according  to  law^  and  the  Society  then  was,  and  from 
thence  hitherto  hath  been  and  still  is,  entitled  to  the  benefit  of  the  said 
acts  of  parliament :  And  thereupon,  by  a  certain  deed  and  policy  of 
guarantee  made  27th  Deeember,  1849,  between  James  Jones  of  the  first 
part,  defendants  of  the  second  part,  the  plaintiff  Walker  and  others 
(named),  aa,  and  then  being,  the  trustees  of  the  Society,  of  the  third 
part  (profert),  after  reciting,  as  the  fact  was,  that  James  Jones  had  been 
appointed  treasurer  to  the  said  Society,  and  that,  he  having  been  required 
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to  find  security  for  the  due  and  faithful  discharge  of  his  duties  whikt  he 
should  be  employed  as  such  treasurer  to  the  said  Society,  the  defendanU 
at  the  request  of  the  said  J.  J.,  and  in  consideration  of  the  annual  som  or 
premium  of  121. 10«.  to  be  therefore  paid  by  the  said  J.  J.  to  the  defend- 
ants, had  covenanted  to  give  such  security  upon  the  terms,  &c.,  therein* 
after  mentioned,  and  the  said  J.  J.  had  agreed  to  enter  into  the  covenants 
therein  contained:  It  was  witnessed  that  the  defendants  thereby 
covenanted  with  the  trustees  in  the  said  policy  mentioned  that  J.  J. 
should  and  would  from  time  to  time,  and  at  all  times  thereafter  whilst  he 
*27Q1  *c^^^^^^^d  i^  ^^  ^^^^  of&ae  and  employment,  duly  and  faithfnllj 

-'  discharge  all  and  every  the  duties  of  his  said  office  and  employ- 
ment, and  in  all  things  and  at  all  times  faithfully  and  duly  obey  the 
directions  and  instructions  of  the  said  then  trustees,  and  of  the  trustees 
for  the  time  being  of  the  said  Building  Society,  in  all  particulars  ia 
relation  to  the  duties  of  his  situation,  and  in  particular  should  and  would 
faithfully,  honestly,  and  punctually  account  to  the  said  then  trustees, 
and  to  the  trustees  for  the  time  being  of  the  said  Society,  for  all  and 
every  sum  and  sums  of  money,  bank  notes,  drafts,  bills  of  exchange, 
promissory  notes,  or  securities  for  money,  goods  and  chattels,  which  he 
the  said  J.  J.,  whilst  acting  in  his  said  office  or  employment,  shoold 
from  time  to  time  receive  on  account  of  the  said  then  trustees,  &c 
And  also  that  he  the  said  J.  J.,  his  executors  or  adminbtrators,  should 
from  time  to  time,  upon  request  or  demand,  give  in  or  deliver  up  true 
and  perfect  accounts  in  writing  of  all  moneys  received  by  him,  and  of 
all  payments  made  by  him  thereout  as  such  treasurer  as  aforesaid,  or 
in  such  office  or  employment  as  aforesaid,  to  the  said  then  trustees,  ic, 
or  to  such  person  or  persons  as  should  be  by  them  appointed  to  receive 
the  same.  And  that  J.  J.,  his  executors,  &c.,  or  the  defendants,  should 
from  time  to  time,  &c.,  indemnify  the  then  trustees  and  the  trustees  for 
the  time  being  of  the  Society  from  all  loss,  &c.,  which  they  or  the  So- 
ciety might  sustain,  or  which  might  be  occasioned,  by  or  through  the 
acts  or  defaults  of  the  said  J.  J.  whilst  in  his  said  office  or  employment, 
or  for  or  by  reason  of  the  breach  by  the  said  J.  J.,  his  executors,  &&,, 
of  any  of  the  covenants  therein  contained,  and  generally  for  or  by 
reason  of  any  and  every  failure  of  whatever  nature  on  the  part  of  the 
^ooA-i  8&id  *J.  J.  rightly  to  discharge  the  duties  of  his  said  office  or 

-*  employment.  Then  followed  a  covenant  that  the  Association 
should  be  liable  for  any  such  loss  or  damage  in  the  event  only  of  the 
trustees  giving  the  defendants  a  certificate  or  statement  in  writing  of 
any  such  loss  or  damage  within  fourteen  days  after  the  same  should 
have  come  to  their  knowledge ;  stipulations  as  to  the  mode  of  certify* 
ing ;  and  covenant  that,  from  and  after  the  delivery  of  any  such  certi- 
ficate or  statement  to  the  defendants,  the  defendants  should  ipso  facto 
and  without  any  notice  or  intimation  whatever  be  deemed  to  be  dis* 
charged  from  the  obligation  thereby  undertaken,  so  far  as  regarded  the 
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acts  and  defftults  of  the  said  J.  J.  sobsequent  to  the  delivery  of  sach 
certificate :  coDditione,  not  material  here,  as  to  the  claim  and  payment 
in  respect  of  any  snch  loss  or  damage :  covenant  that  the  Association^ 
in  its  individual  members  or  its  funds,  should  not  be  liable  under  hia 
policy  to  pay  to  the  trustees  beyond  the  amount  of  lOOOZ. :  and  cove- 
nant for  cessation  of  the  guarantee  on  default  by  J.  J.  in  paying  de- 
fendants the  yearly  premium  of  122.  10«.,  or  if  defendants  should  give 
notice  (as  the  covenant  specified)  of  their  intention  to  determine  the 
guarantee. 

The  declaration  then  alleged  that  J.  J.  continued  to  be  and  was  trea- 
sorer  of  the  Society  from  the  time  of  the  making  of  the  said  policy  to 
the  commencement  of  this  suit,  that  he  duly  paid  his  premiums,  and 
that  the  policy  continued  in  force  from  the  making  thereof  until  at  and 
after  the  time  of  the  loss  and  of  the  statement  of  particulars  in  writing, 
after  mentioned:  And  that,  after  the  making  of  the  policy,  and  before 
30th  November,  1851,  and  while  plaintiffs  were  the  trustees  for  the 
time  being  of  the  said  Society,  viz.,  on  80th  April,  1851,  the  said  r^noi 
*J.  J.  actually  received,  as  such  treasurer  as  aforesaid,  and  in  the  ^ 
discharge  of  his  duty  as  such  treasurer,  certain  moneys  of  the  said 
Building  Society,  amounting  to  1702.,  on  account  of  and  for  the  use  of 
the  said  Society :  and,  although  the  said  J.  J.,  according  to  the  rules 
of  the  said  Society,  and  the  directions  of  them  the  plaintiffs,  as  such 
trustees  as  aforesaid,  and  in  the  due  and  faithful  discharge  of  his  duty 
as  sttch  treasurer,  as  he  the  said  J.  J.  then  well  knew,  could  and  might 
and  ought  to  have  paid  over  the  same  moneys  to  the  bankers  of  the 
said  Society,  to  wit,  to  The  National  Provincial  Bank  of  England,  at 
their  branch  bank  at  Manchester,  to  the  credit  of  the  plaintiffs  as  such 
trustees  as  aforesaid,  within  a  short  time  after  he  had  received  the 
same,  to  wit,  during  the  then  next  day ;  yet  the  said  J.  J.  did  not  with- 
in such  last-mentioned  time  or  at  any  other  time  pay  the  said  moneys 
or  any  part  thereof  to  the  said  bankers  of  the  said  Society,  but  wholly 
omitted  and  neglected  so  to  do,  contrary  to  his  duty  as  such  treasurer 
of  the  said  Soliiety  as  aforesaid.     And,  altho'igh  the  said  J.  J.,  after 
he  had  so  omitted  to  pay  the  said  moneys,  &c.,  as  aforesaid,  and  before 
the  giving  the  statement  of  the  particulars  of  loss  hereinafter  mention- 
ed, and  before  30th  November,  1851,  to  wit,  on  2d  May,  1851,  was 
requested  by  the  said  Society,  and  by  the  plaintiffs  as  such  trustees  as 
aforesaid,  to  pay  plaintiffs  as  such  trustees  the  said  moneys  which  had 
been  so  received  by  J.  J.,  &o.,  and  which  moneys  he  the  said  J.  J.  was 
then  bound  in  the  due  and  faithful  discharge  of  his  duty  as  such  trea- 
surer to  have  paid  to  plaintiffs  as  such  trustees,  and  although  a  reason- 
able time  for  the  said  J.  J.  to  have  paid  the  said  moneys  to  plaintiffs  as 
such  trustees,  &c.,  had  elapsed  before  the  giving  by  plaintiffs  of  the 
notice  *of  loss  after  mentioned ;  Yet,  &c. ;  allegation  that  J.  J.  r^oM 
did  not  pay  the  said  moneys  or  any  part  thereof  to  the  Society  ^ 
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or  to  pUintiffSy  but  wholly  neglected,  &c.,  and  therein  whoHy  failed, 
&o. ;  and  thereby,  and  by  reason  of  the  said  acts  and  defaults  of  J.  J. 
as  such  treasurer,  the  said  moneys  then  became  and  were  and  still  are 
wholly  lost  to  the  said  Society  and  to  plaintiffs  as  such  trustees  ss  afore> 
said.  The  count  then  averred  due  notice  to  defendants  of  the  loss,  with 
other  allegations  necessary  to  the  establishment  of  their  dahn  accord- 
ing to  the  above-recited  covenants ;  and  stated,  as  breach,  that  defend- 
ants had  not  paid  the  amount  of  the  said  loss  or  any  part  thereof,  nor 
indemnified  the  Society,  or  plaintiffs  as  trustees. 

Pleas :  1.  Non  est  factum.  Issue  thereon.  2.  Denial  of  the  receipt 
of  the  moneys  by  J.  J.  as  treasurer :  conclusion  to  the  country.  Issoe 
thereon.  8.  Payment  of  the  moneys  by  J.  J.  as  treasurer :  conclasion 
to  the  country.  Issue  thereon.  5.  Omission  of  plaintiffs  to  give  a  cer- 
tificate, as  required  by  the  deed,  within  fourteen  days  after  knowledge 
of  the  alleged  loss :  conclusion  to  the  country.     Issue  thereon. 

The  fourth  plea  was  as  follows. 

That,  after  the  said  James  Jones,  as  such  treasurer  as  aforesaid,  had 
received  the  said  moneys  as  in  the  declaration  in  that  behalf  mentioned, 
and  before  the  said  time  at  which  he  ought  to  have  paid  or  eoald  bare 
paid  the  same  to  the  said  bankers  of  the  said  Society  as  in  the  said 
declaration  in  that  behalf  mentioned,  to  wit,  on  the  80th  day  of  April, 
A.  D.  1851,  the  said  J.  J.,  without  any  act  or  default  of  him  the  said 
J.  J.,  or  any  negligence  or  want  of  due  or  proper  care  by  or  on  the 
^noo-y  P&^^  ^^  ^i™  ^^0  Baid  J.  J.,  was  robbed  by  violence  of  the  whole  of 
-*  "^the  said  moneys,  to  wit,  by  the  same  being  then  feloniouslj  and 
violently  stolen,  taken,  and  carried  away  from  the  person  and  against 
the  will  of  the  said  J.  J. ;  and  thereby  the  said  J.  J.  was  unavoidablj, 
without  any  act  or  default  of  him  the  said  J.  J.,  prevented  from  psying, 
and  could  not  pay,  the  said  moneys  to  the  said  bankers  of  the  said  So- 
ciety.    Verification.     Replication,  De  Injurift.     Issue  thereon. 

On  the  trial,  before  Gresswell,  J.,  at  the  last  Liverpool  Spring  Assises, 
a  verdict  was  found  for  the  defendants  on  the  4th  issue ;  for  the  plain- 
tiffs on  all  the  others ;  and  the  damages  were  assessed  contingently  at 
161{.  16s.  2d. 

Knowlea  now  moved  (a)  for  judgment  non  obstante  veredicto.— The 
fourth  plea  is  no  answer.  The  declaration  charges  Jones  with  having 
received  moneys  as  treasurer  <<on  account  of  and  for  the  use  of"  the 
Society :  and  the  defendants  had  covenanted  that  he  should  faithfoUf 
account  to  the  trustees  for  all  moneys  so  received.  The  allegation  nov 
made,  of  a  loss  by  robbery,  is  not  such  an  accounting.  The  duty  i&y 
not  merely  to  render  an  account,  but  to  pay.  Money,  once  received  by 
the  treasurer  on  the  Society's  behalf,  constitutes  a  debt,  which  is  not 
discharged  by  the  debtor's  loss,  however  unavoidable.  The  Legislamre 
has  given  sanction  to  societies  of  this  kind  for  purposes  of  public  bene- 

(a)  Before  Lord  CftinpbeUy  C.  X,  WightmAO^  Erioi  and  Crompton,  Jf. 
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itf  as  appem  hj  the  preamblefl  to  stat.  6  &  7  W.  4,  e.  32,  s.  1,  and  to 
sect.  2  of  Stat  10  G.  4^  c.  56,  which  statute,  ao  far  aa  it  is  applicable 
is  incorporated  with  stat.  6  &  7  W.  4,  o,  82,  by  sect.  4  of  that  Act* 
The  tressarer  "^s  treated  as  a  debtor  by  stat.  10  Q.  4,  e.  56,  s.  r^ofii 
20;  (a)  and  precedence  is  there  given  to  the  demands  of  the  '- 
Society  over  «  any  of  his  or  her  other  debts."  And,  by  seet.  22,  it  i$ 
provided :  <<  That  the  said  treasurer,  tmstee,  and  every  other  the  officer 
of  any  such  Society,  shall  be  and  they  are  hereby  deolared  to  be  per* 
sonallj  responsible  and  liable  for  all  moneys  actually  received  by  him, 
her,  or  them  on  account  of  or  to  and  for  the  use  of  the  said  Society." 
Even  if  his  liability  were  that  of  a  bailee,  it  could  not  be  less  than  that 
of  a  carrier  or  an  innkeeper;  and,  where  they  would  be  liable  in  respect 
of  money  or  goods  lost  by  robbery,  he  is.  [Lord  Campbsll,  C.  J.— 
Yoa  go  the  length  of  contending  that,  if  a  person  ezeroisiBg  this  kind 
of  faoction  has  ear-marked  money  of  the  Society  taken  from  him  forci- 
bly by  robbers,  he  is  liable.  You  would  say  that,  if  he  held  a  bank 
note  of  the  Society,  and  some  one  laid  hands  upon  it  and  burnt  it,  or 
if  he  were  carrying  a  bag  of  their  money  and  it  were  swallowed  up  by 
an  earthquake,  his  estate  must  make  it  good.]  If  he  is  a  debtor,  these 
accidents  would  not  excuse  him.  The  intentibn  of  the  statutes  is,  at  all 
%ent8,  to  protect  the  funds  of  poor  people  intrusting  them  to  r^oon 
these  Societies,  and  to  take  from  their  officer  the  possibility  of  '- 
alleging  that  he  is  merely  a  servant.  Everything  necessary  to  make 
the  treasurer  personally  liable  is  found  for  the  plaintiffs  by  this  verdict. 

Cur.  adv.  tmlt. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  of  the  term  (April  20th\ 
delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  in  this  case  there  ought  not  to  be  a  rule  for 
jadgment  for  the  plaintiffs  non  obstante  veredicto,  as  we  consider  the 
plea  found  for  the  defendants  to  be  clearly  a  sufficient  answer  to  the 
action.  The  condition  of  the  bond  is,  that  James  Jones  should  duly 
Mid  faithfully  discharge  the  duties  of  his  office  of  treasurer  to  the 
fioilding  Society,  and  obey  the  dnections  of  the  trustees,  and  duly 
account  to  the  trustees  for  money,  goods,  and  chattels,  which  he  might 
receire  on  account  of  the  trustees.  The  declaration  alleges  that  James 
Jones,  as  such  treasurer,  received  1702.,  the  moneys  of  the  Society,  and 

(a)  Stat  10  G.  i,  e.  66,  •.  20,  enaeta :  "  That  if  any  person  appointed  to  any  office  by  any  tiich 
t^ttj,  and  being  intnuted  with  or  baring  in  hii  or  her  hands  or  poseessioni  by  Tirtne  of  his  or 
W  Mid  ofioa,  aay  moneys  or  effects  belonging  to  raeh  tooiety,  or  any  deeds  or  seenrities  relating 
to  tb«  lame,  shall  die,  or  become  a  bankrupt  or  insolyent,  his  or  her  executors  or  administratort 
w  assignees,  or  other  persons  having  legal  right,  shall,  within  forty  days  after  demand  made  by 
a«  order  of  any  svoh  soeiely  or  committee  thereof,  or  the  mtt^or  part  of  them  assembled  at  any 
■eetiog  thereof  deliver  over  all  things  belonging  to  such  sooie^  to  snob  person  as  snob  society 
s^  appoint,  and  sb*ll  pay,  out  of  the  estates,  assets,  or  effects  of  such  person,  all  sums  of  money 
MDuiBrng  due  wliicb  snob  pereon  reeeived  by  virtue  of  bis  or  her  said  office,  before  any  of  his  or 
ber other  debto  are  paid  or  satisfled,*  and  aU  snob  MMtii  Mtfttes^  Mid  effeoti  ibaU  be  bound  tf 
thft  payment  and  diieharge  thereof  aocordingly." 


285      WALKER  v.  GUARANTEE  ASSOCIATION.    E.  T.  1852. 

that,  according  to  the  rules  of  the  Society  and  the  directions  of  tie 
trustees,  he  ought  to  have  paid  over  the  same  moneyu  to  the  bankers  of 
the  Society,  to  the  credit  of  the  plaintiffs,  within  a  short  time  after  he 
received  the  same,  viz.,  during  the  then  next  day ;  yet  that  be  bad  not 
done  80,  nor  had  he  ever  paid  the  same ;  whereby  the  said  moneys 
became  and  were  lost  to  the  Society. 

It  is  here  charged  that  he  was  a  bailee  of  specific  moneys;  vIucIl 
identical  moneys  it  was  his  duty  to  carry  and  deliver  to  the  bankers 
of  the  Society. 

The  plea  avers  that,  after  he  had  received  the  moneys,  and  before 
MQCTi  ^^®  ^1™®  when  he  ought  to  have  paid,  or  ^could  have  paid,  the 
-*  same  to  the  bankers,  he,  without  any  default  or  negligence  or 
want  of  due  care  on  his  part,  was  robbed  by  violence  of  the  whole  of 
the  said  moneys,  by  the  same  being  feloniously  and  violently  stolen  sod 
carried  away  from  his  person ;  and  thereby  he  was  unavoidably,  and 
without  any  act  or  default  of  his,  prevented  from  paying  the  said 
moneys  to  the  bankers  of  the  Society. 

This  plea  (found  to  be  true)  alleges  a  loss  of  the  moneys  by  irretiiAi- 
hie  violence  ;  and  the  general  doctrine  is  not  denied,  that,  if  the  snbjeet- 
matter  bailed  be  lost  by  vie  major j  which  we  translate  irreetettbleviolence^ 
the  bailee  is  discharged.     If  James  Jones,  the  principal,  was  gailty  of 
no  default,  the  defendants,  as  his  sureties,  cannot  be  liable.    Reliance 
however  is  placed  on  stats.  6  &  7  W.  4,  c.  82,  s.  4,  and  10  6. 4,  e.  56, 
B.  22,  by  which  it  is  said  that,  as  soon  as  the  treasurer  of  such  a  Society 
receives  any  money  on  account  of  the  Society,  he  eo  inetanti  becomes 
a  debtor  to  the  Society ;  so  that  payment  alone  can  discharge  him  from 
his  liability.     But  we  think  this  must  be  confined  to   such  moneys 
received  by  him  as  he  might  use  as  his  own,  he  being  at  liberty  to 
pay  the  debt  with  other  moneys.     He  cannot,  in  respect  of  one  receipt 
by  him  as  treasurer,  be  considered  at  the  same  time  as  bailee  of  specific, 
ear-marked,  moneys,  and  a  debtor  to  the  same  amount  with  the  power 
of  discharging  his  engagement  by  payment  of  an  equivalent  sum  from 
any  source,  or  in  any  denomination  of  coin,  or  in  any  paper  secarities 
which  pass  as  cash.     According  to  the  averment  in  this  declaration, 
James  Jones  was  undoubtedly  bailee  of  the  1702. ;  and  therefore  he  was 
not  a  debtor  to  that  amount.     As  bailee,  the  true  relation  in  which  he 
*2871  ^^^^^  ^^  ^^^  Society,  he  was  ^discharged  by  the  robbery.   If  this 
-'  were  not  so,  his  liability  would  be  greater  than  that  of  a  common 
carrier ;  for  he  would  not  even  be  discharged  by  the  act  of  Ood  or  of 
the  Queen's  enemies ;  and  indeed  Mr.  Knowles  was  driven  to  contend 
that,  if,  while  carrying  to  the  bankers  a  bag  of  gold  representing  the 
1702.  within  a  few  minutes  after  receiving  it,  an  earthquake  had  swal- 
lowed  it  up,  he  still  would  have  been  debtor  to  the  Society  for  the 
amount.    But  we  are  of  opinion  that  the  statutes  relied  upon  were  not 
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intended  to  cast  sncli  an  extraordinarj  liability  upon  an  officer  of  sach 
a  Societj,  or  upon  his  sareties. 

Entertaining  no  doubt  upon  these  points,  we  think  that  Mr.  Knowlen 
Bhoold  take  nothing  bj  his  motion.  Bule  refused. 


The  Company  of  Proprietors  of  The  ROCKDALE  Canal  v.  RAD- 

CLIFFB.    April  11. 

A  eonpftny  establiihed,  bj  atat  34  0.  3,  o.  78,  for  makiDg  and  msiDtaining  a  certain  navigable 
caul;  and,  by  sect.  113,  reoiting  that  the  ereetion  of  iteam-engines  near  to  the  navigation 
ffiigfafc  promote  iti  interesti,  it  was  made  lawful  for  the  owners  of  lands  within  twenty  yards 
of  the  canal  to  draw  off  water  sufiBcient  to  supply  such  engines  for  th€  toU  purpose  of  eon- 
iennng  the  tteam  need  for  working  them ;  such  water  to  be  returned  into  the  canal  (aUowing 
for  ioevitable  waste),  so  that  no  obstruction  should  arise  to  the  navigation. 
The  Company  sued  R.  in  ease,  for  that  he,  being  possessed  of  land  within  twenty  yards  of  the 
eaoal,  and  of  a  mill  and  steam-engine  on  such  land,  drew  water  from  the  canal  more  than 
lafllcient  for  the  sole  purpose  of  condensing,  Ac,  and  used  the  same  for  other  purposes  than 
thst  of  condensing,  Ae.,  whereby  plaintiffs  lost  and  were  deprived  of  the  water.    Plea,  that 
defeodsnt  was  tenant  of  land  situate,  Ac,  and  abutting,  Ac,  and  was  the  occupier  of  a  e«r- 
tain  miU  erected  on  the  said  land  and  abutting  on  the  canal,  and  of  a  certain  steam-engine  in 
tbe  mid  mill,  being  the  land,  miU,  and  engine  mentioned  in  the  declaration :  and  that  defend- 
SDt  end  all  occupiers  of  the  said  land,  mill,  and  engine  had  for  twenty  years  used  as  of  rights 
&e.,  the  easement  of  drawing  from  time  to  time  from  the  canal  such  quantities  of  water  as  were 
necessary,  for  other  purposes  than  that  of  condensing,  Ac,  to  wit,  for  the  purposes  of  snpply- 
iog  the  boilers  of  the  engine  with  water,  of  generating  steam  to  work  the  engine,  of  heating 
the  i&id  mill,  of  cleansing  the  boilers,  and  of  supplying  water  to  a  certain  cistern,  to  tot/,  a 
eitUr9o»th€  roof  of  a  certain  engine^otue  on  the  eaid  land:  and  that  defendant,  in  exercise 
of  his  said  right,  drew  off  the  water  at  the  times  when,  Ac,  for  the  purposes  aforesaid.    Repli- 
eatioD,  traversing  the  enjoyment  and  right  as  alleged.    Issue  thereon.    It  appeared  in  evidence 
that  a  mill  of  the  defendant  called  The  Old  Mill,  with  a  steam-engine,  abutting  on  the  canal, 
had  existed  more  than  twenty  years;  that  within  twenty  years  a  new  mill,  with  another 
eagiae,  had  been  erected,  adjoining  to  and  communicating  with  the  Old  Mill,  water  passing 
from  one  to  the  other,  and  the  machinery  of  one  being  worked  by  power  from  the  other :  and 
that  the  water  of  the  canal  had  been  need  in  both  mills  (in  the  Old  during  more  than  twenty 
jsaif),  for  the  purposes  mentioned  in  the  plea  except  that  of  supplying  a  cistern  on  the  roof 
of  the  engine-bouse ;  there  being  no  cistern  in  that  place.    The  jury  found  (in  answer  to  ques- 
tions put  by  the  Judge)  that  the  buUdings  constituted  one  mill,  and  that  the  user  proved  had 
been  as  of  right ;  and  a  verdict  was  taken  for  the  plaintiffs.    On  motion  to  enter  a  verdict  for 
defendant : 
Held,  that  the  Joatifieation  in  respect  of  ''a  certain  mill"  was  supported  by  the  proof  of  defendant 
baring  ocenpied  and  used  the  water  for  the  Old  miU  during  twenty  years :  and  that  if  plain- 
tifi§  meant  to  rely  npon  the  more  modem  user  in  the  new  mill,  they  should  have  new  assigned. 
And 
That  the  fulare  of  proof  aa  to  the  eistem  did  not  entitle  the  plaintiffs  to  an  entire  verdict  on  the 
issue  joined,  bat  that  the  verdict  might  be  entered  distributively,  with  nominal  damages  for 
the  user  not  justified  in  proof. 
The  plaintiffs  moved  for  judgment  non  obstante  veredicto  on  the  same  issue,  and  relied  upon  the 
above  Act  and  others  establishing  and  regulating  their  canal,  which  gave  the  public  a  right, 
for  the  purposes  of  the  navigation,  to  nse  the  canal  and  the  adjoining  wharfs  and  ways,  paying 
certain  rates,  empowered  the  company  to  raise  money  on  the  security  of  such  rates,  and  obliged 
them  to  convey  all  their  waate  water  into  the  Ihike  of  Bridgewater's  Canal, 
field,  that  the  Company  could  not,  consistently  with  these  enactments,  have  granted  the  water 
for  other  purpoees  than  that  permitted  by  stat  34  G.  3,  c  78,  s.  113 :  that  an  actual  grant,  if 
prored,  for  the  purposes  mentioned  in  the  plea,  would  have  been  illegal  and  no  justification  : 
and,  therefore.  That  the  grant  for  such  purposes,  implied  from  twenty  yean'  user,  waa  no  legpd 
defence  to  this  aotion.    Judgment  for  plaintifls,  non  obstante  veredicto. 

Casb.    The  action  was  commenced  in  Jane,  1818.    The  first  coaikt 
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i^ooo-i  Stated :  That,- after  the  passing  of  a  ^certain  Act,  &c.,  84  6.  S,  e. 

-'  78,(a)  «  for  makiDg  and  maintaining  a  navigable  canal  from  the 
Calder  Navigation,  at  or  near  Sowerbj  Bridge  wharf,  in  the  parish  of 
Ilalifax,"  &;c.,  <<  to  join  the  canal  of  his  Grace  the  Dnke  of  Bridgewater, 
in  the  parish  of  Manchester,"  &c.,  "and  also  certain  cuts  from  the  said 
intended  canal,"  and  before  and  at  the  time  of  the  committing,  &c.,  and 
^oQQ-i  f^^^  ^thence  hitherto,  the  plaintiffs  had  been  and  were  lawfoUy 

-'  possessed  of  a  certain  canal  and  also  a  certain  cot  for  the  navi* 
gation  of  boats,  barges,  and  other  vessels,  branching  from  the  said  canal 
at  or  near^  a  certain  place  called,  &c.,  in  the  township  of  Castleton  in 
the  parish  of  Rochdale  to  or  near  a  place  called,  &c.,  in  the  same  town- 
ship and  parish,  the  said  canal  and  cat  consisting  of  and  being,  daring 
all  the  time  aforesaid,  land  covered  with  water,  and  continuing  and 
being  during  all  the  time  aforesaid  a  navigable  canal  and  cut  re8pe^ 
tively,  and  respectively  made  after  the  passing  of  the  said  Act  and 
long  before  the  committing,  &c.,  by  the  plaintiffs  by  virtue  and  in  pur- 
suance of  and  according  to  the  powers  and  provisions  in  the  said  Act 
contained,  and,  before  and  at  the  time  of  the  committing,  &c.,  cootina- 
ing  to  be  and  being  such  navigable  canal  and  cut  respectively  maintained 
by  the  plaintiffs  under  and  by  virtue  of  the  powers  of  the  said  Act  for 
the  purposes  in  the  said  Act  specified :  The  count  then  alleged  that 
defendant  was  possessed  of  certain  lands  within  twenty  yards  of  tbe 
said  cut,  and  of  a  mill,  and  steam-engine  for  working  the  same,  upon 
the  said  lands,  and  of  certain  pipes,  &c.,  and  that  he  drew  off  water 
from  the  canal  by  the  said  pipes,  and  wrongfully  and  against  the  form 
of  the  statute,  &;c.,  used  the  said  water  for  other  purposes  than  were 
allowed  by  law.  It  is  unnecessary  to  state  more  of  this  count.  Plea  1, 
to  the  first  count,  alleged  a  twenty  years'  user  in  right  of  premisei 
situate  in  Richard  Street  in  the  parish  of  Rochdale.  The  plaintiffs  new 
assigned;  the  defendant  demurred  generally  to  the  new  assignment; 
i^nd  judgment  was  given  for  the  plaintiffs  on  the  demurrer. 

Second  count.     That,  whereas,  after  the  making  of  the  said  act  ot 
^QQA-i  parliament,  and  before  and  at  the  time  of  the  ^committing,  JCc, 

-*  and  from  thence  hitherto,  the  plaintiffs  had  been  and  were  law** 
fully  possessed  of  the  said  canal  and  cut  in  the  said  first  count  men* 
tioned,  the  same  canal  and  cut  consisting  of  and  being,  during  all  the 
time  in  this  count  aforesaid,  land  covered  with  water,  and  continuing 
and  being  during  all  the  time  last  aforesaid  a  navigable  canal  and  cot 
respectively,  and  respectively  made,  after  the  passing  of  the  said  Act 
and  long  before  the  committing,  &&,  by  the  plaintiffs,  by  virtue  and  in 

(a)  By  sect  1,  after  a  rMhal  ihat  the  making  of  a  naTigable  eattal  and  ents  aa  there  deaetibed 
wHI  tend  to  promote  the  trade,  Ac,  of  the  kingdom,  and  be  in  other  reepeeti  of  great  pahlie 
tttOitji  certain  peraoni  named,  and  their  raoeemon,  Ae.,  are  **  united  into  a  oompany  for  the 
making,  oompleting,  and  maintaining  the  said  navigable  eanal  and  eats,  aeeordiag  to  tha  ralei^ 
orders,  and  directions  hereinafter  expressed,"  and  are  for  that  purpose  to  "  be  and  beeome  one 
body  corporate,  by  the  name  of  The  Company  of  Proprietoit  of  the  Roehdala  Oa&ai,*  dei 
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pursuance  as  aforesaid,  and,  before  and  at  the  time  of  the  committing, 
&c,  continuing  to  be  and  being  sach  navigable  canal  and  cut  respec- 
tively maintained  by  the  plaintiffs  as  aforesaid/    And  whereas  also, 
before  and  at  the  time  of  the  committing,  &c.,  the  defendant  was  and 
still  is  possessed  of  certain  lands  within  the  distance  of  twenty  yards 
from  the  said  cut,  and  of  a  certain  mill  and  a  certain  steam-engine  then 
beiog  on  the  said  lands,  the  same  engine  being,  before  and  at  the  time 
of  committing,  &c.,  erected  and  used  by  the  defendant  for  the  purpose 
of  working  the  said  mill :  Nevertheless  the  defendant  wrongfully  and 
iDJarioQsIy  deceived  and  defraudea  the  plaintiffs  in  this,  to  wit,  thai 
defendant  heretofore,  to  wit,  on  1st  January,  a.  D.  1846,  and  on  divers 
other  days,  &c.,  wrongfully  and  injuriously,  and  against  the  form  of 
the  statute  in  such  case,  &c.,  drew,  abstracted,  and  diverted  from  the 
said  cut,  by  and  by  means  of  divers,  to  wit,  five  drains  and  five  sluices,* 
di\rers  large  quantities  of  water,  the  same  being  more  water  than  suffi** 
cient  to  supply  the  said  engine  on  each  or  any  of  the  said  days  or  other- 
vise  with  cold  water  for  the  sole  purpose  of  condensing  the  steam  used 
for  working  the  said  engine;  to  wit,  100,000  tons  more  on  each  of  the 
said  days  than  was  sufficient  as  aforesaid.     And  plaintiffs  "^fur*  r^(>Q^ 
ther  say  that  defendant  further  wrongfully  and  injuriously  de-  ^  ^ 
ceired  and  defrauded  the  plaintiffs  in  this,  to  wit,  that  defendant  here* 
tofore,  to  wit,  on,  &c.,  and  on  divers  other  days,  &c.,  wrongfully  and 
iojariously  and  against  the  form  of  the  statute  in  such  case,  &o.,  nsed 
and  applied  divers  large  quantities  of  water,  to  wit,  100,000  tons, 
theretofore  drawn  as  in  this  count  is  aforesaid  by  him  the  defendant 
from  the  said  cut,  to  other  and  different  purposes  and  uses  than  the 
condensing  the  steam  used  for  working  the  said  engine ;  whereby  the 
plaintiffs  lost  and  were  deprived  of  the  said  water.     To  the  damage  of 
the  plaintiffs  of  lOOZ.,  &c.(a) 

Plea  2,  to  the  second  count,  Not  Guilty.    Issue  thereon. 

Plea  S,  to  the  same,  so  far  as  it  related  to  using  the  water  for  other 
and  different  purposes,  &c. :  That  the  water  mentioned  in  that  part  of 
the  count  to  which  the  plea  is  pleaded  was  not  drawn  from  the  said  cut 
in  the  second  count  mentioned  in  manner  and  form,  &c.  Conclusion  to 
the  country.     Issue  thereon. 

Plea  4,  to  the  same  count :  That,  before  and  at  the  time  of  the  com« 
mitting,  &c.,  defendant  was,  and  thence  hitherto  hath  been,  and  still  is, 
the  occupier  of  certain  lands  as  tenant  thereof  under  and  by  virtue  of  a 
certain  lease  to  hiin  thereof  for  a  certain  term,  to  wit,  for  a  term  of 
seven  years  from,  &c.,  by  a  certain  indenture,  &c.,  to  wit,  of  four  acres 
of  land  situate,  lying,  and  being  in  a  certain  street  called  Richard 
Street  in  the  parish  of  Rochdale  in  the  county  of  Lancaster,  and  abut- 
ting eaatwardly  on  the  said  cut  so  in  the  possession  of  the  plaintiib  as 

(a)  Sm  Roehdale  Canal  Company  p,  Waimleyi  14  Q.  B.  131^  uata  (c)  (B.  C  l«.  lU  toI,  IS). 

YOL.  xvm. — ^16  •  • ; 
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PQQ^  in  the  said  second  count  is  mentioned:  and  '^tbat  defendant, 
"-*  at  the  said  several  times  when,  &c.,  was,  and  thence  hitherto 
hath  been,  and  still  is,  the  occupier  of  a  certain  mill,  erected  and  being 
upon  the  said  lands  hereinbefore  mentioned,  and  abutting  eastwardly 
on  the  said  last-mentioned  cut,  and  of  a  certain  steam-engine  in  the 
said  mill ;  the  said  lands,  mill,  and  steam-engine  in  this  plea  aforesaid 
being  the  lands,  mill,  and  steam-engine  in  the  second  count  of  the  de- 
claration mentioned :  and  that  the  said  cut  in  the  said  second  count 
mentioned  had  been  and  was  continually  for  a  long  space  of  time,  to 
wit,  for  the  space  of  fifty  years  next  before  the  commencement  of  this 
suit,  connected  with  the  said  lands,  mill,  and  steam-engine  in  this  plea 
aforesaid  by  means  of  divers,  to  wit,  five,  drains,  and  divers,  to  wit, 
five,  sluices,  being  the  drains  and  sluices  in  the  said  second  count  men- 
tioned :  and  that  defendant,  whilst  such  occupier  as  in  this  plea  afore- 
said, and  all  occupiers  for  the  time  being  of  the  said  lands,  mill,  and 
steam-engine  in  this  plea  aforesaid,  have,  and  each  of  them  hath,  whilst 
such  occupier  and  occupiers  as  in  this  plea  aforesaid,  as  of  right  and 
without  interruption,  for  and  during  the  full  period  of  twenty  years 
next  before  the  commencement  of  this  suit,  had,  used,  exercised,  and 
actually  enjoyed,  and  have,  and  each  of  them  hath,  been  used  and  accos- 
tomed,  whilst  such  occupier  and  occupiers,  &c.,  as  of  right  and  without 
interruption  for  and  during  the  full  period  of  twenty  years  in  this  plea 
aforesaid,  to  have,  use,  &c.,  and  of  right  ought,  &c.,  for  and  during  the 
full  period  of  twenty  years  in  this  plea  aforesaid,  as  of  right  and  without 
interruption,  to  have  had,  used,  &c.,  and  the  defendant  so  being  sach 
occupier  as  in  this  plea  aforesaid,  at  the  said  several  times  when,  &c., 
of  right  ought  to  have  had,  used,  &c.,  and  still  of  right  ought  to  have, 
*2Q^1  *^'^^^  ^^*»  ^^^  himself  and  themselves  respectively,  whilst  occo* 
-'  pier  and  occupiers  of  the  said  lands,  mill,  and  steam-engine  in 
this  plea  in  that  behalf  aforesaid,  the  right,  privilege,  and  easement  of 
drawing  from  time  to  time,  as  of  right  and  without  interruption,  from  and 
out  of  the  said  cut  in  the  said  second  count  mentioned,  to  wit,  through 
and  by  means  of  the  said  sluices  and  drains  in  the  said  second  count 
mentioned,  and  of  using  and  applying,  as  of  right  and  without  interrup- 
tion, for  and  to  other  and  different  purposes  and  uses  than  the  purposes 
and  uses  of  condensing  the  steam  used  for  working  the  said  engine  in  the 
said  second  count  mentioned,  to  wit,  for  and  to  the  piirposes  and  uses  of 
supplying  the  boilers  of  the  said  engine  in  the  said  second  count  men- 
tioned with  water,  and  of  generating  steam  for  working  the  said  last* 
mentioned  engine,  and  of  heating  the  said  mill  in  the  said  second  count 
mentioned,  and  of  cleansing  the  said  boilers,  and  of  supplying  with 
water  a  certain  cistern,  to  wit,  a  cistern  on  the  roof  of  a  certain  engine- 
house  on  the  said  lands  in  this  plea  aforesaid,  such  quantities  of  water 
as  were  from  time  to  time  necessary  and  required  by  the  said  occupiers 
for  the  time  being  of  the  said  lands,  mill,  and  steam-engine  in  this  plea 
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,   mentioned  for  the  said  several  purposes  and  uses  in  this  plea  in  that 
behalf  aforesaid,  as  and  when  the  said  last*mentioned  quantities  were 
necessarj  and  required  for  the  said  several  last-mentioned  purposes. 
The  plea  then  stated  that  defendant,  at  the  times  when,  &c.,  being  such 
oocapicr,  &c.,  and  so  entitled,  Ac,  as  in  this  plea  aforesaid,  and  having, 
at  the  several  times  when,  &c.,  occasion,  &c.,  to  draw  and  use  a  large 
qaantity  of  water,  to  wit,  100,000  tons  of  water,  for  the  purposes  and 
uses  for  which  he  was  at  the  said  "^several  times  when,  &c.,  in  r^^q^ 
the  Baid  second  count  mentioned  so  entitled  to  draw  and  use  the  *- 
same  as  in  this  plea  aforesaid,  being  other  and  different  purposes  and 
uses  from  and  than  the  sole  purpose  of  condensing  the  steam  used  for 
working  the  said  engine  in  the  said  second  count  mentioned,  to  wit,  for. 
the  purposes  and  uses  in  this  plea  in  that  behalf  aforesaid,  the  said  last- 
mentioned  quantities  being,  at  the  said  several  times  when,  &c.,  in  the 
said  second  count  mentioned,  quantities  necessarj  in  that  behalf  and 
reqaired  by  the  defendant^  so  being  such  occupier  as  in  this  plea  afore- 
said, for  the  several  purposes  in  this  plea  in  that  behalf  aforesaid,  and;' 
being,  at  the  said  several  times  when,  &c.,  quantities  more  than  suffi- 
cient for  supplying  the  said  engine  in  the  said  second  count  mentioned 
with  water  for  the  sole  purpose  of  condensing  the  steam  used  for  work- 
ing the  said  last-mentioned  engine,  drew  from  and  out  of  the  said  cut 
of  the  plaintiffs  in  the  said  second  count  mentioned,  to  wit,  by  and  by 
means  of  the  said  sluices  and  drains  in  this  plea  aforesaid,  the  said  last- 
mentioned  qaantities  of  water,  to  wit,  the  said  100,000  tons  of  water, 
for  the  said  several  purposes  for  which  the  same  were  then,  to  wit,  at 
the  said  several  times  when,  &c.,  so  necessary  and  required  as  in  this 
plea  aforesaid ;  and  then,  to  wit,  at  the  said  several  times  when,  &c.,  in 
the  said  second  count  in  that  behalf  mentioned,  used  and  applied  the 
same  for  the  said  several  last-mentioned  purposes :  which  are  the  same 
several  supposed  grievances,  &c.     Verification. 

Replication  to  plea  4.  That  defendant  and  all  occupiers,  &c.,  have 
not,  nor  has  each  of  them,  whilst,  &c.,  as  of  right,  Ac,  for  and  during 
the  fall  period  of  twenty  years,  &c.,  had,  used,  exercised,  and  actually 
enjoyed,  &o.,  nor  ought  ^defendant  at  the  times  when,  &c.,  of  r*QQc 
Hght  to  have  had,  &c.,  for  himself  and  themselves  respectively,  '- 
whilst  occupier  and  occupiers  of  the  said  lands,  mill,  and  steam-engines 
in  that  plea  aforesaid,  the  right,  privilege,  and  easement  of  drawing 
from  time  to  time,  as  of  right  and  without  interruption,  from  and  out 
of  the  said  cut  in  the  said  second  count  mentioned,  through  and  by 
means  of  the  said  sluices  and  drains  in  the  said  second  count  mentioned, 
and  of  using  and  applying,  as  of  right  and  without  interruption,  for  and 
to  other  and  different  purposes  and  uses  than  the  purposes  and  uses  of 
condensing  the  steam  used  for  working  the  said  engine  in  the  said 
Beeond  count  mentioned,  to  wit,  for  and  to  the  purposes  and  uses  of  sup- 
plying the  boilers  of  the  said  engine  in  the  said  second  count  mentioned 
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'with  water,  and  of  generating  Bteam  for  working  the  said  last-men- 
tioned  engine,  and  of  heating  the  said  mill  in  the  said  second  count 
ntentioned,  and  of  cleansing  the  said  boilers,  and  of  supplying  with 
water  the  said  cistern,  sach  quantities  of  water  as  were  from  time  to 
time  necessary  and  required  by  the  said  occapiers  for  the  time  being 
of  the  said  lands,  mill,  and  steam-engine  in  that  plea  mentioned,  for 
the  said  several  purposes  and  uses  in  that  plea  in  that  behalf  aforesaid, 
as  and  when,  &c.,  in  manner  and  form,  &c.  Conclusion  to  the  country. 
Issue  thereon. 

The  issues  of  fact  were  tried  before  Williams,  J.,  at  the  Liverpool 
Summer  Assizes,  1851.  It  appeared  that  defendant  was  lessee  of  pre- 
mises (a)  used  for  the  purpose  of  cotton  spinning,  and  consisting  of  The 
Old  Mill,  erected  in  1823,  and  The  New  Mill,  an  additional  building, 
*2QB1  ^^^^^^  ^^  1829.  The  land  on  which  they  *stood  extended  from 
^  the  canal  to  Richard  Street,  Rochdale :  the  Old  mill  abutted  on 
the  canal,  and  the  New  on  Richard  Street.  They  adjoined  each  other, 
and  communicated  by  doors.  Each  mill  had  its  own  boilers  and  its 
own  steam-engine ;  the  Old  mill  a  30  horse  power,  the  New  a  60. 
Machinery  in  one  was  worked  by  power  from  the  other.  Water  was 
drawn  from  the  canal  by  a  drain  for  the  purposes  of  the  Old  mill  more 
than  twenty  years  before  the  commencement  of  this  action ;  and,  when 
the  New  mill  was  built,  the  canal  water  was  taken  for  the  purposes  of 
that  mill  also,  being  carried  into  it  by  a  prolongation  of  the  drain.  The 
water  continued  to  be  thus  taken,  for  the  uses  of  both  mills,  down  to 
the  commencement  of  this  action ;  the  user  at  the  New  mill  having  then 
continued  for  only  nineteen  years  and  a  half.  The  purposes  to  which 
the  water  was  applied  were  those  stated  in  the  plea,  except  that  there 
was  not,  as  there  alleged,  any  cistern  <(  on  the  roof"  of  an  engine  house, 
though  there  were  cisterns  in  and  about  other  parts  of  the  engine  house 
in  each  mill,  drawing  their  supply  of  water  from  the  canal  in  the  man- 
ner above  stated. 

It  was  contended  on  behalf  of  the  plaintiffs  that  the  Old  and  New 
buildings  constituted  only  one  mill,  and  therefore  that  the  prescription, 
as  pleaded,  was  not  made  out  by  the  proof ;  the  mill  described  by  the 
evidence  differing  in  local  situation  from  that  described  on  the  reoord, 
and  having  been,  in  part^  erected  within  twenty  years ;  and  that  the 
use  of  the  water  for  the  new  part  of  the  mill  was  not  had  openly  or  as 
of  right.  And,  further,  that,  the  defendants  having  made  it  part  of 
their  prescription  that  they  should  have  water  for  supplying  a  cistern 

*9Q71  ^^  ^^  ^^^^  ^^  ^  certain  engine  house,  whereas  *no  such  dstem 
-1  was  proved  to  exist,  the  prescription  altogether  failed. 
Williams,  J.,  left  it  to  the  jury  to  say  whether  the  buildings  constituted 
one  or  two  mills ;  and  whether  or  not  the  water  had  been  used  as  of 

(d)  Deieribed  in  the  l0Me  M  «<  AB  tboM  two  Mttra  vUto  or  fii^toriM  «IM  Tk*  OU  Bick  MiU 
aad  Kew  Siopt  MiU." 
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right ;  explaining  to  them  what  amounted  to  snch  aser.     The  jar  j  found 
that  there  was  one  mill  only ;  and  that  the  water  was  nsed  as  of  right. 
The  learned  Judge  then  directed  a  verdict  for  the  plaintiffs,  reserving 
leave  to  move  that  a  verdict  for  the  defendant,  or  a  nonsuit,  might  be 
entered. 
Watson^  in  Michaelmas  term,  1851,  obtained  a  rule  nisi  accordingly. 
KnowleSy  Tomltnaon,  and  Cowling  now  showed  cause.(a) — The  pre- 
scription is  in  respect  of  defendant's  <« lands,  mill,  and  steam-engine;" 
the  verdict  is  that  the  whole  forms  one  mill ;  and,  upon  the  evidence, 
part  of  that  mill  has  not  existed  twenty  years.     The  New  mill  is  iden- 
tified as  a  part  of  the  establishment  in  question  by  the  words  of  the 
plea  « situate,"  &c.,  in  «<  Richard  Street,"  upon  which  place  the  New 
mill  abuts.     If  a  prescription  be  pleaded,  though  a  more  extensive  one 
than  was  necessary  for  the  defence,  it  must  be  traversed  by  the  plaintiff, 
sod  sustained  by  the  defendant,  in  its  whole  extent.     The  law  on  this 
BQbject  is  fully  stated  by  Maule,  J.,  in  Peter  v.  Daniel,  5  Com.  B.  568, 
577  (E.  C.  L.  R.  vol.  57).    In  Drewell  v.  Towler,  8  B.  &  Ad.  785  (E. 
C.  L.  R.  vol.  28),  the  plaintiff  alleged  a  right,  as  tenant  of  a  messuage, 
to  the  easement  of  hanging  linen  to  dry  on  a  certain  close ;  the  right 
proved  was  not  general,  as  pleaded,  but  only  that  of  hanging  out  linen 
of  the  tenant^s  own  family ;  and  it  was  held  that  the  claim  ^failed  r^^qn 
altogether,  because  <<the  right  claimed  by  the  plaintiff"  was  ^ 
<' larger  than  that  proved."    By  stat.  84  G.  8,  c.  78,  s.  118,(6)  the 
water  which,  under  that  clause,  owners  of  certain  lands  may  draw  off 
for  the  sole  purpose  of  condensing  steam  is  to  be  returned  into  the 
Kochdale  Canal  (allowance  being  made  for  inevitable  waste  in  condens- 
ing); it  is  there  appropriated  to  the  public  right  of  navigation  given 
by  sect.  104  ;{c)  and  it  passes  into  the  canal  of  the  Duke  of  Bridge* 
vater,(d)  in  which  the  public  have  a  paramount  interest,  as  appears  by 
Rex  V.  Trafford,  1  B.  &  Ad.  874  (E.  C.  L.  R.  vol.  20)  ;(e)  and  the  Com- 
pany  are,  so  far,  trustees  for  the  public.     The  defendant,  who  seeks  to 
abridge  these  public  rights,  was  bound  to  state  expressly  the  grounds 
of  such  a  claim,  and  the  purposes,  beyond  that  mentioned  in  the  Act, 
for  which  he  is  entitled,  by  twenty  years'  prescription,  to  detain  the 

(a)  B#fore  Lord  Ctempbcn,  C.  J.,  Wigfatmaa  tad  Erie,  Ji.  Crompton,  J.,  took  no  part  in  the 
lietriiig  or  decision,  having  been  eoauMl  in  tbe  came. 

(&)  TliU  elaasa  is  aet  ovt  at  length  in  Rochdale  Canal  C  rapany  v.  King,  14  Q.  B.  12S,  note  (a) 
(E  C.  L.  &.  Tol.  68). 

(e)  Stat  $4  0.8,0.  78,  a.  104,  enaeta :  "That  all  peraona  ahall  hare  free  liberty  with  horaea, 
cattle,  and  earriagea,  to  nae  the  private  roada  and  ways,  belonging  to  the  aaid  Company  of  pro- 
prietora  (exoept  the  towing  patha),  and  with  boata,  bargee,  and  other  reaaela,  to  ufc  the  aaid 
eao«I  and  eaca,  for  the  parpoae  of  eonveylng  eoala  and  all  other  gooda  and  thinga,  and  to  use  the 
vbarfii  and  qoaja,"  4ke.,  "and  the  aaid  towing-patha,"  Ac,  "upon  payment  of  the  rates  herein. 
Wfore  grante<l,  and  aabject  to  the  ralea  and  regulationa  whioh  ahall  be  firom  time  to  time  made 
by  the  said  Company  of  proprietora  by  virtoe  of  the  powera  herein  granted." 

id)  See  pago  312,  poaL 

(«)  Veaire  do  novo  awarded  in  Ezcaoquer  Chamber;  Traiford  v.  The  King,  2  Cro.  A  J.  263,t 
S.  C.  2  Tyr.  201.  8  Bing.  204  (a  C.  L.  R.  toL  21). 


^ 
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water :  and  he  cannot  make  any  part  of  this  statement  immaterial  bj 
prefixing  a  videlicet.  The  purposes  alleged  are :  1.  To  supply  and 
cleanse  the  boilers  of  an  engine  which  is  supposed  to  have  existed 
twenty  years ;  the  proof  is  that  the  water  was  taken  for  the  boilers  of 
one  such  engine,  but  also  for  those  of  another  engine  which  bas  not 
»9QQ1  ^^isted  twenty  years :  2.  To  heat  a  certain  mill ;  but  *the  greater 
^  part  of  that  mill,  according  to  the  evidence,  has  been  erected 
only  nineteen  years :  8.  To  supply  a  certain  cistern,  to  wit,  a  cistern  on 
the  roof  of  a  certain  engine  house ;  but,  supposing  a  cistern  of  the 
kind  to  have  existed  twenty  years,  there  is  not,  according  to  the  proof, 
any  such  cistern  on  the  roof  of  an  engine  house. 

This  is  not  a  case  in  which  the  allegations  of  a  plea  can  be  separated 
and  the  verdict  entered  distributively  according  to  Reg.  Gen.  Hil.  4  W, 
4,  Pleadmg%  in  Particular  Actions^  V.,  4,  5,  6 — 5  B.  k  Ad.  x.  (E.  C. 
L.  R.  vol.  27).     Those  rules  apply  where  the  right  is  distributively 
alleged,  as  a  right  to  pass  and  repass  with  carriages  and  cattle,  and  to 
pass  and  repass  on  foot ;  or  a  right  to  depasture  with  horses  and  to 
depasture  with  sheep.     Here  one  entire  right  is  alleged,  though  for 
several  purposes.     [Lord  Campbeli.,  C.  J.,  mentioned  Ricketts  v.  S&l- 
wey,  2  B.  &;  Aid.  860.]    It  would  be  necessary  here  to  distribute  the 
right,  which  cannot  be  done  in  such  a  case.     In  Higham  v.  Rabett,  5 
New  Ga.  622  (E.  C.  L.  R.  vol.  85),  the  defendant  in  trespass  justified, 
alleging  a  general  right  of  way,  on  foot  and  with  horses  and  carriages, 
over  plaintiff's  close ;  the  right  proved  was  only  to  cart  timber  over  the 
close :  and  the  Court  of  Common  Pleas  held  that  the  prescription,  not 
being  proved  as  laid,  failed  altogether,  and  that  the  verdict  could  not 
be  entered  distributively.     The  present  case  is  that  of  a  prescription 
consisting  of  a  single  claim,  and  laid  too  extensively :  as  if  a  right  were 
alleged  in  respect  of  ten  houses,  and  proved  in  respect  of  nine  only. 
In  Bower  v.  Hill,  2  New  Ca.  889  (E.  C.  L.  R.  vol.  29),  the  plaintiff 
claimed  right  of  way  to  a  watercourse  by  reason  of  his  possession  of 
a  close :  the  close,  which  abutted  on  the  watercourse,  had  been  parcel 
*^001  ^^  ^^^  King's  Head  Inn  and  yard,  and  *the  way  had,  during 
-^  that  time,  been  used  for  purposes  connected  with  the  occupation 
of  these  premises  generally;  but  the  plaintiff's  close  had  been  severed 
from  the  other  property;  and  it  was  held  that  he,  now  holding  only  part 
of  the  premises  to  which  the  prescription  had  attached,  could  not  claim 
the  way  «  by  reason  of  his  possession  of  a  close  of  land,  from  the  said 
close  to"  the  watercourse.     Rogers  v.  Allen,  1  Camp.  309,  313,  b  a 
case  of  the  same  class.     In  such  cases,  if  the  party  prescribing  coald 
succeed,  the  verdict  would  be  evidence  for  him,  on  a  subsequent  occa- 
sion, of  more  extensive  rights  than  he  really  had.     The  claim  here  could 
not  be  apportione'd  without  making  a  new  plea  for  the  defendant.     There 
is  not  on  the  record  any  issue  of  which  part  could  be  found  for  him. 
[WiQHTMAN,  J.. — He  alleges  a  right  to  take  the  water,  and  a  taking,  for 
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several  purposes :  yon  saj,  that,  if  one  of  those  was  a  purpose  for  irhich 
he  coald  not  take  it,  his  plea  fails.]  If  the  Old  and  the  New  mill  have 
been  made  one  in  such  a  sense  that  neither  can  now  be  distinguished 
from  the  other,  it  may  be  that  the  right  which  existed  as  to  the  Old 
mill  ceases  altogether,  according  to  the  suggestion  of  this  Court  in 
Allan  V.  Gomme,  11  A.  &  E.  759,  770  (£.  G.  L.  R.  vol.  89).  It  was 
intimated,  in  moving  for  this  rule,  that  the  proper  course  would  have 
been  a  new  assignment:  but  the  plaintiffs  do  not  contend  that  the 
defendant  used  the  water  for  other  purposes  than  those  mentioned  in 
the  plea ;  the  charge  is  that,  using  it  for  those  purposes,  he  was  not 
justified  in  so  doing;  and  the  evidence  bears  out  this. 

WatiOHy  WitteSj  and  SpinkSy  contri. — The  prescription  *in  r^oA-f 
respect  of  a  mill  was  supported  by  the  evidence.     The  defend-  ^ 
ant  had  that  which  completely  answered  the  description  of  a  mill,  as 
giren  in  the  plea,  for  more  than  twenty  years  before  action  brought : 
and  the  right  in  respect  of  that  mill  was  not  lost  becauae  he  added 
something  to  it.    No  claim  appears  by  the  record  for  anything  of  which 
there  has  not  been  a  twenty  years'  user :  and  the  real  claim  on  which 
the  defendant  stands  could  not  have  been  otherwise  pleaded  than 
it  is  here.    [Wiohtman,  J. — The  jury  find  that  the^  New  and  the  Old 
part  make  one  mill.]     Unity  of  ownership  is  not  to  be  confounded  with 
unity  of  subject-matter.     There  is  one  mill  without  the  New  part.     If 
all  that  is  new  were  burnt,  the  description  in  the  plea  would  still  be 
correct.    The  words  <<  situate"  in «« Richard  Street*'  do  not  alter  this  view 
of  the  case:  that  description  is  applied  to  the  «(land."    If  the  plea 
does  not  point  out  with  sufficient  particularity  the  very  premises  to 
which  the  prescription  attaches,  the  defect  arises  from  the  manner  in 
which  they  are  described  in  the  second  count:  "lands,"  and  tea  certain 
niill  and  a  certain  steam-engine."     The  plea  could  but  follow  that  de- 
scription.    If  the  count  had  mentioned  two  mills  or  two  engines,  the 
defendant  might  have  pleaded  accordingly.    It  is  observable  that  the 
second  count  has  the  words  (adopted  in  the  plea)  ^  within  the  distance 
of  twenty  yards  from  the  said  cut,"  which  point  distinctly  to  the  Old 
mill.    [Lord  Campbell,  C.  J. — ^It  cannot  be  meant  that  the  whole 
premises  spoken  of  there  are  within  twenty  yards.     Surely  the  mill 
comes  within  twenty  yards  if  any  part  of  it  does  so.     Must  not  all 
parties  here  be  supposed  to  use  the  common  language  of  mankind,  and 
call  the  whole  establishment  a  mill  ?     A  mill  of  this  kind  is  a  mana- 
factory,  which  *may  consist  of  old  and  new  parts.]     As  to  the  r^iqAQ 
cistern ;  there  was  evidence  of  a  cistern  for  which  the  supply  of  ^ 
water  was  wanted,  and  to  which  the  allegation  of  the  plea  would  apply, 
except  as  to  the  position :  but  this,  being  stated  under  a  videlicet,  is  not 
material  and  may  be  rejected  as  surplusage.    [Lord  Campbkll,  C.  J. — 
If  it  would  have  been  material  without  a  videlicet,  your  videlicet  does 
not  make  it  otherwise.]     Supposing  it  to  be  material ;  still,  if  the  de- 
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fendant'e  right  to  water  was  (among  other  parposes)  for  suppIyiDg  a 
cistern  on  the  top  of  an  engine  honse,  and  he  has  made  a  cistern  else- 
where, the  prescription  is  not  affected.  As  is  said  in  Lnttrel's  Case,  4 
Rep.  84  b,  87  a :  «« If  a  man  has  estovers  either  by  grant  or  prescrip- 
tion to  his  hoase,  althongh  he  alter  the  rooms  and  chambers  of  this 
hoosCy  as  to  make  a  parlour  where  it  was  the  hall,  or  the  hall  where  the 
parlour  was,  and  the  like  alteration  of  the  qualities,  and  not  of  the 
house  itself,  and  without  making  new  chimneys  by  which  no  prejudice 
accrues  to  the  owner  of  the  wood,  it  is  not  any  destruction  of  the  pre- 
scription, for  then  many  prescriptions  will  be  destroyed,  and  althongh 
he  builds  new  chimneys,  or  makes  a  new  addition  to  his  old  house,  by 
that  ho  stiall  not  lose  his  prescription,  but  he  cannot  employ  or  spend 
any  of  his  estovers  in  the  new  chimneys,  or  in  the  part  newly  added; 
the  same  law  of  conduits  and  waterpipes,  and  the  like."  Therefore,  ia 
this  case,  the  plaintiffs  should  have  new  assigned,  that  the  defendant 
took  the  water,  not  for  the  cistern  mentioned  in  the  plea,  but  for  other 
cisterns.  That  not  being  done,  the  state  of  the  record  and  evidence  is, 
^n^Q^  that  the  defendant  'justifies  in  respect  of  the  rights  which  he 
^  had  under  the  old  state  of  things,  and  sustains  that  justification ; 
and  it  does  not  appear  that  he  insists  upon  oxerciaing  any  other  rights. 
The  Court,  then,  will  divide  the  issue  upon  this  plea,  as  was  done  ia 
Knight  V.  Woore,  3  New  Ca.  8  (E.  C.  L.  R.  vol.  32),  where  the  defend- 
ant pleaded  a  right  of  way  to  fetch  water  and  goods,  and  the  right  was 
'proved  as  to  water  but  negatived  as  to  goods.  The  same  application  of 
the  Qeneral  Rules,  Hil.  4  W.  4,  Pleadings  in  Partieuiar  ActianSy  V*,(^) 
was  made  in  Giles  v.  Groves,  12  Q.  B.  721  (E.  C.  L.  R.  vol.  64),  where 
the  plaintiffs  claimed  right  of  ferry  to  and  from  a  place,  and  proved  it 
only  to  that  place.  [Wightman,  J. — There  the  plaintiffs,  by  their  alle- 
gation, which  the  defendant  altogether  denied,  were  entitled  to  a  verdict 
fts  to  so  much  of  the  right  as  they  proved.  Here  you  answer  the  de- 
claration by  alleging  that  yon  did  the  act  complained  of  in  exercise  of 
several  rights,  and  as  to  one,  your  evidence  fails.]  If  the  allegation  of 
right  is  taken  distribntively,  the  defendant  may  avail  himself  of  the 
plea  of  Not  Guilty  as  to  the  cistern  which  appears  not  to  exist.  [Wigbt- 
VAN,  J. — Your  fourth  plea  admits  a  taking,  for  several  purposes,  and, 
among  them,  for  the  use  of  such  a  eistern ;  which  is  not  proved.  So 
lAttch  of  the  declaration,  therefore,  as  applies  to  that  taking  is  confessed 
«nd  not  answered ;  and  there  must  be  nominal  damages  at  any  rate.] 

Our.  adv.  vtcft. 

Lord  Campbell,  C.  J.,  in  the  same  term  (April  21st),  delivered  the 
judgment  of  the  Court. 

We  are  of  opinion  that  on  the  fourth  plea  to  the  second  count  the 

*3041  ^^''^^^^  ought  to  be  entered  for  the  ^defendant,  except  in  as  far 

•^  as  the  plea  alleges  that  the  water  taken  from  the  canal  without 

(a)  5  B.  4  Ad.  x.  (E.  C.  L.ILT0L  27). 
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the  autliority  of  the  Act  of  parliament  was  used  for  the  purpose  of  sup- 
plying with  water  a  cistern  on  the  roof  of  the  engine  house. 

The  jury  have  found  that  the  water  as  actually  used  for  twenty  years 
▼as  used  as  of  right.  It  was  used  for  all  the  purposes  alleged  in  the  plea, 
eicept  for  the  cistern ;  and,  if  the  use  had  extended  to  this,  wo  should 
have  thought  the  verdict  on  the  fourth  plea  ought  to  have  been  entered 
generally  for  the  defendant.  Although  the  defendant  was  in  the  occu- 
pation  of  what  has  been  called  the  New  mill,  which  had  not  been  erected 
twenty  years  before  the  cause  of  action  accrued,  and  he  had  used  the 
water  in  an  engine  erected  there  within  twenty  years,  we  think  that 
the  defendant  sufficiently  profes  the  allegation  in  his  plea,  of  his  pos* 
session  of  a  mill  and  a  steam-engine,  by  his  possession  of  the  Old  mill 
and  of  the  steam-engine  mentioned  in  the  second  count ;  and  that  he 
sufficiently  proves  the  allegation  of  the  use  of  the  water  for  the  first 
four  purposes,  by  his  having  used  it  for  those  purposes  in  the  Old  mill 
for  more  than  twenty  years.  If  the  plaintiffs  meant  to  rely  on  the 
anlawfal  use  of  the  water  for  the  engine  erected  within  twenty  years, 
they  ought  to  have  new  assigned. 

On  the  part  of  the  plaintiffs  it  is  further  contended  that,  as  the 
defendant  failed  to  prove  the  use  of  the  water  for  the  purpose  of  the 
cistern,  the  verdict  ought  to  be  entered  against  the  defendant  on  the 
whole  plea,  because  it  is  said  that  the  plea  is  entire.  But  we  think 
that,  according  to  the  authorities  which  have  been  referred  to,  the  issue 
upon  the  fourth  plea  may  be  applied  distributively  to  the  alleged  pur- 
poses for  which  the  water  was  used  during  the  period  of  twenty  years, 
*and  that,  part  of  the  purposes  being  proved,  pro  tan  to  the  ver-  r  4.0  as 
diet  mnat  be  entered  for  the  defendant.  But,  as  he  has  admitted  ^ 
that  $ome  of  the  water  which  the  plaintiffs  alleged  and  proved  he  took 
was  taken  by  him  for  another  purpose  than  those  which  he  has  proved, 
the  verdict  will  stand  for  the  plaintiffs  for  nominal  damages. 

This  will  still  leave  the  question  open,  upon  a  motion  for  judgment 
non  obstante  veredicto,  whether  the  plea  be  good  which  alleges  a  use  of 
the  water  beyond  the  purposes  mentioned  in  the  Act  of  Parliament. 

Rule  accordingly. 
The  Court,  when  granting  the  rule  nisi  to  enter  a  verdict  for  the 
defendant,  had  reserved  leave  to  the  plain  tifis  to  move,  if  it  should  become 
necessary,  for  judgment  non  obstante  veredicto ;  and  a  rule  was  now 
granted,  to  show  cause  why  such  judgment  should  not  be  entered  as  to 
so  maeh  of  the  issue  upon  the  fourth  plea  as  had  been  decided  in  favour 
of  the  defendant.     On  a  later  day  of  this  term  (May  8d), 

Watson,  WilleBj  and  Spinks  showed  cause.— -The  ground  of  motion 
is  that  the  defendant  by  his  fourth  plea  asserts  a  right  in  the  occupiers 
of  his  land  and  mill  to  take,  not  surplus  water  for  condensing,  but  such 
quantities  of  the  water,  generally,  as  were  necessary  and  required  by 
the  said  occupiers  for  the  purposes  of  their  mill,  as  and  when  such  quan- 
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titles  were  bo  necessary  and  required ;  that  this  right  is  claimed,  under 
Btat.  2  &  8  W.  4,  c.  71,  s.  2,  by  prescription,  implying  a  grant ;  and 
that  the  proprietors  of  the  canal  conld  not  make  snch  a  grant  consist- 
*^0R1  ^^^^7  ^^^^  ^^®  statutes  from  which  they  derive  their  ^powers. 

-^  And  reliance  is  placed  on  stat.  84  6.  8,  c.  78,  s.  113,(ii)  and  46 
G.  8,  c/zx.  s.  28,  local  and  personal,  pQblic,(()  as  showing  that  the 
Legislatare  permitted  the  withdrawing  of  water  from  this  navigation 
for  the  purpose  solely  of  condensing  steam,  the  water,  after  such  user, 
to  be  returned  into  the  canal  for  the  benefit  of  the  navigation.  Bat 
the  Company's  power  to  grant  the  water  is  not  so  limited.  They  do 
not  hold  the  canal  under  a  mere  trusteeship  like  that  of  a  public  road. 
They  are  proprietors  of  an  undertaking,  useful  to  the  public,  but  from 
which  they  derive  a  benefit  in  the  form  of  tonnage  dues  which  they  are 
empowered  to  levy .(e)  The  water  is  theirs,  subject  only  to  the  use  by 
others  in  the  particular  modes  recognised  by  the  Act  of  parliament. 
[Lord  Campbell,  C.  J. — Is  not  the  canal  made  a  public  highway !] 
Nothing  obliges  the  Company  to  keep  it  up,  if  it  proves  unprofitable. 
As  long  as  they  do  so,  a  limited  duty  arises,  which  is  pointed  out  bj 
Tindal,  C.  J.,  delivering  the  judgment  of  the  Exchequer  Chamber  in 
The  Lancaster  Canal  Company  v.  Parnaby,  11  A.  &  £.  228,  242  (£.  C. 
L.  R.  vol.  89) :  <<  The  Company  made  the  canal  for  their  profit,  and 
opened  it  to  the  public  upon  the  payment  of  tolls  to  the  Company :  and 
the  common  law,  in  such  a  case,  imposes  a  duty  upon  the  proprietor!, 
not  perhaps  to  repair  the  canal,  or  absolutely  to  free  it  from  obetrae^ 
tions,  but  to  take  reasonable  care,  so  long  as  they  keep  it  open  for  the 
public  use  of  all  who  may  choose  to  navigate  it,  that  they  may  nan- 
gate  without  danger  to  their  lives  or  property."  Subject  to  that  restric- 
tion,  such  a  Company  may  grant  the  water  for  any  purpose:  and  the  only 
*^071  *4^^®^^^^  ^®^®  ^^  whether,  at  the  time  of  the  alleged  misfea- 

-^  sance,  they  could  grant  it  for  other  purposes  than  that  of  con- 
densing. In  Rochdale  Canal  Company  v.  King,  14  Q.  B.  122  (E. 
G.  L.  R.  vol.  68),  where  rights  of  this  Company  with  respect  to  the 
water  were  under  consideration,  it  was  suggested  that  the  drawing  off 
water  as  in  the  present  case  did  not  appear  to  cause  any  private  dam- 
age to  the  Company  for  which  they  could  bring  an  action :  but  this 
Court  held  otherwise.  Coleridge,  J.,  after  commenting  upon  the  words 
of  Stat.  84  G.  8,  c.  78,  s.  113,  and  stat.  46  G.  8,  c.  xx.,  s.  23,  said: 
«« The  water,  then,  having  been  used  by  the  defendants  for  illegal  pur- 
poses, the  general  principle  applies,  that,  although  no  appreciable  dam- 
age  may  be  sustained,  in  the  particular  instance,  by  the  wrongful  act, 
yet,  as  the  repetition  of  such  an  act  might  be  made  the  foundation  of 
claiming  a  right  to  do  the  act  hereafter,  a  damage  in  law  has  already 

(a)  14  Q.  B.  122  (E.  C.  L.  R.  vol.  68),  note  (a). 
(6)  14  Q.  B.  124  (E.  C.  L.  R.  yoL  68),  note  (a). 
(e)  34  Q.  3,  0.  78,  s.  95. 
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been  sustained,  in  respect  of  which  an  action  is  maintainable."  And 
Erie,  J.,  said :  <<  Such  a  Company  has  all  the  rights  and  remedies  which 
an  individaal  owner  of  private  property  has,  unless  the  statute  contains 
some  provision  to  take  them  away.  Then  tho  question  is,  could  an  indi- 
vidual owner  of  private  property  sue  under  the  circumstances  ?  I  am 
clearly  of  opinion  that  he  could.  It  is  said  that  the  Comptfny  could 
have  no  property  in  the  water :  perhaps  not  in  the  identical  passing 
atoms ;  but  they  had  in  the  flow,  the  flumen  aqu»."  The  plaintiffs  ob- 
tained judgment  in  that  case  both  in  this  Court  and  in  the  Exchequer 
Chamber ;  and  the  grievances  being  continued,  they  moved  the  Court 
of  Chancery  for  an  injunction ;  and  on  that  occasion(a)  Lord  Cranworth, 
*V.  C,  thought,  with  the  common  law  courts,  that  the  plaintiffs  r^qno 
bad  suffered  a  disturbance  of  right  for  which  they  had  a  claim  to  ^ 
compensation,  subject  only  to  the  question,  raised  before  him,  whether 
the  claim  had  not  been  waived  by  acquiescence.  [Erlb,  J. — You  argue 
that  the  Company,  having  a  right  to  turn  these  waters  into  their  canal 
for  the  purpose  of  keeping  a  flow,  may  therefore  sell  them  absolutely 
if  they  think  fit.]  Subject  to  the  purposes  of  navigation,  they  have  a 
right  to  take  the  water  and  to  dispose  of  it.  The  right  to  the  water 
must  be  in  some  one ;  and  they  have  the  same  property  in  it  as  they 
would  have  in  a  stream  of  natural  water  under  the  same  circumstances. 
Magor  V.  Chadwick,  11  A.  k  E.  571  (E.  C.  L.  Bv  vol.  89),  shows  that  no 
distinction  can  be  made.  There  is  nothing  in  the  Company's  local  Acts 
inconsbtent  with  such  a  right.  If  a  railway  company  found  something 
in  the  soil  over  which  their  line  was  carried,  which  might  be  made  pro- 
fitable to  themselves  or  to  grantees  without  hindering  the  traffic,  they 
might  use  or  grant  it ;  and  this  is  the  same  case.  It  may  be  argued 
here,  on  the  authority  of  Wood  v.  Waud,  8  Ezch.  748,t  that  the  use 
of  an  artificial  stream  of  water  cannot  be  the  subject  of  such  a  right  as 
might  be  matter  of  grant :  but  the  decision  there  relates  to  a  water- 
course which  is  casual,  and  which  the  landowners  creating  it  are  not 
obliged  to  keep  up :  the  case,  therefore,  is  not  in  point.  [Lord  Camp- 
bell, C.  J. — ^You  claim  a  right  here,  without  any  qualification,  to  with- 
draw, for  certain  purposes  other  than  condensing,  such  quantities  of 
water  as  were  from  time  to  time  necessary.]  The  Court  will  not  intend, 
after  verdict,  that  the  defendant  claimed  to  withdraw  it  in  such  r^tOAQ 
^quantities  as  to  impede  the  navigation.  A  plea  of  this  kind  ^ 
ought  to  receive  a  reasonable  construction,  and  such  as  may,  if  possible, 
sustain  the  allegation  of  right ;  Manning  v.  Wasdale,  5  A.  &  E.  758 
(E.  C.  L.  R.  vol.  81),  Tyson  r.  Smith,  in  K.  B.,  6  A.  &  E.  745  (E.  C. 
ii.  R.  vol.  83). (6)  [Lord  Campbell,  C.  J. — This  plea  might  have  been 
proved  by  evidence  of  a  taking  which  would  have 'interfered  with  the 
navigation.]     Such  proof  was  not  necessary.     The  mere  possibility  of 

(a)  The  Rochdale  CmiaI  Company  v.  King,  2  Sim.  N.  8.  78. 

[h)  In  Ezeh.  Ch.  (Jodgment  aiArmed)  9  A.  Jk  B.  406  (E.  C.  L.  R.  toL  S6). 
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an  abase  does  not  exclude  the  supposition  of  such  a  grant  as  is  here 
relied  upon.  In  the  Grand  Surrey  Canal  Company  v.  Hall,  1  Man.  k 
6.  392  (£.  C.  L.  B.  vol.  89),  the  proprietors  of  the  canal  were  directed 
by  statute  to  make  and  maintain  bridges  across  the  canal  for  the  use  of 
the  adjoining  landowners ;  they  built  a  bridge  for  the  use  of  person! 
occupying  the  lands  of  one  Bolls :  the  question  at  the  trial  was,  whether 
or  not  the  bridge  had  become  a  highway  by  dedication ;  and  it  wat 
argued  that  this  supposition  was  rebutted  by  the  Company's  Act :  bat, 
the  Act  not  expressly  prohibiting  a  dedication,  the  Court  held  that  it 
might  be  inferred  from  the  evidence.  Tindal,  C.  J.,  said,  during  the 
argument:  «<  Why  might  not  this  Company  dedicate  the  bridge?  They 
might  be  answerable  over  to  the  proprietors  at  large,  but  there  is  no 
statute  to  restrain  them."  « They  might  have  prevented  the  publio 
from  crossing  the  bridge ;  but  if  they  build  a  bridge  and  allow  personi 
to  use  it,  why  should  not  the  usual  consequences  follow  ?"  And,  in  bii 
judgment :  <<  I  am  not  aware  that  there  is  anything  in  the  constitntioa 
of  the  Company  to  prevent  them  from  dedicating  a  way  to  the  public, 
^^101  ^  o^h^i^  persons  or  ^corporate  bodies  may  do.  They  are  the 
^  masters  of  their  own  property ;  and  though  they  may  be  answer* 
able  to  the  rest  of  the  proprietors  for  a  failure  of  duty,  I  see  no  reason 
why  the  publio  may  not  by  aser  gain  a  right  of  way  against  them,  as 
well  as  against  any  other  individuals." 

By  the  Prescription  Act,  2  &  3  W.  4,  c.  71,  sects.  2  and  6,  the  gen^ 
ral  averment,  as  made  in  this  plea,  of  an  enjoyment  as  of  right  daring 
twenty  years,  is  sufficient ;  and  •<  any  proviso,  exception,  incapamtj, 
disability,"  &c.,  showing  the  enjoyment  not  to  have  been  of  right,  most 
be  specially  pleaded.  In  the  absence  of  such  plea,  if  the  enjoyment 
could,  under  any  circumstances,  have  been  rightfully  had,  the  Court 
will  intend  it  to  have  been  so.  If  the  user  might  have  been  legal,  or 
might  have  been  illegal,  reference  being  had  to  the  rights  of  the  pablie 
over  this  canal  as  a  highway,  the  illegality  should  have  been  replied. 
In  a  water  running  over  private  land,  but  subject  to  a  public  right  of 
navigation,  any  subtraction  of  the  water  for  private  purposes,  even  the 
draught  of  it  for  cattle,  may  be  a  nuisance  to  the  public ;  but  the  fact 
must  be  shown  in  pleading.  [Lord  Campbell,  C.  J. — The  declaration 
says,  <<  whereby  the  plaintiffs  lost  and  were  deprived  of  the  said  water." 
Is  not  that  an  allegation  that  the  plaintiffs,  who  are  trustees  for  the 
public,  have  suffered  in  that  character?]  Those  are  merely  verba 
Bonantia.  The  plaintiffs  would  limit  the  defendant  to  a  user  of  this 
water  for  the  purpose  of  condensing  steam :  but  nothing  on  the  record 
shows  that  the  right  of  user  for  other  purposes  may  not  have  been 
granted  to  a  mill-owner  on  the  defendant's  land  in  the  time  of  Biehard 
I.     [Erlb,  J. — Would  not  such  right  be  subject  to  the  provisions  of 

*8111  ^^^^*  ^^  ^*  ^'  ^*  '^^  ^^     Suppose  *thia  were  the  case  of  a  rirer, 
"^  running  through  a  populous  country,  and  subject  to  a  public 


18  ADOLPHUS  &  SLLI8.    N.  B.  811 

rignt  of  naTigation :  it  cannot  be  contended  that  eyery  landowner  on 
tbe  banks,  justifying  under  a  prescriptive  right  to  the  nse  of  water,  must 
show,  in  his  pleading,  that  his  exercise  of  the  right  did  not  injure  the 
nsTigation.  Beference  may  be  made  on  the  other  side  to  the  dictum  in 
Co.  liitt.  115  a,  that  <<  regularly  a  man  cannot  prescribe"  <<  against  a 
statute ;"  but  that  does  not  apply  where  the  claim  of  right  is  founded 
merely  upon  a  twenty  years'  user  since  the  statute. 

Knowles  (with  whom  were  Tomlinson  and  CbwUng\  contra* — The 
daim  to  withdraw  this  water  for  other  purposes  than  that  of  condensing 
violates  both  public  and  individual  rights,  conferred  by  stat.  84  G*  8,  c 
78,  s.  104.(a)    The  privileges  and  duties  of  the  Company  with  respect 
to  the  water  were  granted  by  that  Act,  and  further  extended  and  ascer- 
tained by  stats.  89  &  40  G.  8,  c.  xxxvi.  and  46  G.  8,  c.  xx«    Their  situ^ 
ation,  under  the  several  statutes,  is  that  of  an  association  upon  which 
powers  necessary  to  their  undertaking  are  conferred,  upon  certain  con* 
ditions ;  and,  among  these,  that  they  shall  keep  open  a  passage  for  the 
public  on  the  canal  itself  and  upon  the  ways  and  wharfs  adjoining,  for 
which  passage  certain  rates  are  to  be  paid ;  and  these  rates  are  to  be  the 
security  for  moneys  which  the  Company  are  authorised  to  raise  by  mort- 
gage, annuity,  promissory  notes,  or  otherwise.(i)    Another  condition  ia 
that  (<tbe  waste  water  of  the  said  Bochdale  Canal"  *<<  shall  be  r«Q^A 
at  all  times  conveyed  into  the  Duke  of  Bridgewater's  Canal,  or  '- 
into  the  Duke's  tunnel  near  Bank  Top  in  Mancbester.(c)     The  unquali- 
fied right  of  disposal  claimed  on  the  other  side  (even  if  properly  pleaded) 
cannot  be  maintained  consistently  with  these  conditions.    {Knowlea  was 
then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — The  rule  must  be  absolute  for  judgment  non 
obstante  reredicto.  This  Company  was  established  to  make  a  canal  for 
the  public  benefit,  and  was  invested  with  certain  powers.  When  the 
canal  waa  made,  all  the  Queen's  subjects  were  to  have  the  right  of  using 
it,  paying  certain  tolls.  It  became  a  turnpike  road,  which  could  only 
be  kept  in  repair  by  maintaining  in  it  the  quantity  of  water  necessary  for 
floating  barges.  And  there  was  a  provision  that  all  the  surplus  water 
should  go  into  the  canal  of  the  Duke  of  Bridgewater.     The  Company, 

(a)  Ante,  p.  29S,  note  (5). 

(6)  SectM.  4,  b,  0  of  itot  39  A  40  O.  S,  e.  xzzyL  (loeil  and  pononnl,  pnblie),  were  partieidarly 
nterred  to.     And  tee  itet  34  Q.  3,  e.  78,  i.  79. 

(c)  JTsow/ea  cited  stat  39  A  40  G.  3,  o.  zzxvi.  i.  40»  which  enaote :  "  That  all  tbe  waste  water 
of  tbe  Manebeeter,  Asbton-nnder-Lyne,  and  Oldham  Canal,  ezeept  raob  water  ae  shall  necessa- 
rQjr  Sow  ormr  tbe  waite  wein  of  the  said  eaaal^  iball  be  ditebarged  out  of  the  said  last-mentioned 
canal  into  the  said  Bocbdale  Canal  at  Manchester  aforesaid ;  and  that  the  said  waste  water  so 
discharged,  and  tbe  waste  water  of  the  said  Rochdale  Canal,  when  so  united  in  the  said  canal, 
dUU  b«  at  »U  timei  eonveyed  either  into  the  canal  of  tbe  Most  Noble  Franeit  Ihske  of  Bridge- 
water,  or  along  tbe  east  side  of  tbe  street  called  Shooter's  Brow,  in  Manchester  aforesaid,  into 
the  tunnel  of  the  said  Dnke  near  to  Bank  Top,  in  Manchester  aforesaid,  at  the  ezpense  of  the 
f^jA  GooBpttsy  of  fiopfietors  of  tbe  said  Roehdale  Canal,  and  in  sneb  manner  as  may  be  most  eon- 
▼eniaot  to  tlMo^  bat  sn^eeft  noTertbelesa  to  tbe  direeti»n  and  ^pycobatbw  of  tbe  said  IMm  of 
Btidgewmter,  his  heirs  or  assigns." 
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tben,  were  bound  to  maintain  the  navigation  and  to  dispose  of  the  snr* 
plus  water  as  the  statutes  directed.  Stat.  84  6.  3,  c.  78,  s.  113,  gave 
a  particular  privilege  to  neighbouring  landowners,  having  steam-engines, 
namely,  that  they  might  <<  draw  from  the  said  canal"  <«  such  quantities 
♦^1  ^1  ^^  VA^ei'  ^  sb&li  bo  ^sufficient  to  supply  the  said  engine  or  en- 

^  gines  with  cold  water,  for  the  sole  purpose  of  condensing  the 
steam  used  for  working  any  such  engines ;"  and  even  this  was  subject 
to  the  proviso  that  a  quantity  of  water  equal  to  that  taken,  with  the 
exception  of  inevitable  waste,  should  be  returned  into  the  canal  on  each 
day  when  the  engine  was  used,  <(so  that  no  obstruction  shall  arise 
therefrom  to  the  said  navigation."  Subject  to  this  condition  every 
landowner  within  twenty  yards  of  the  canal  might  take  the  water  for 
the  purpose  of  condensing  only.  The  present  action  is  brought  ex- 
pressly for  violating  the  condition  of  the  Act  in  this  respect.  The 
declaration  refers  to  the  Act  of  parliament,  and  alleges  that  the  de- 
fendant had  a  mill  and  steam-engine  upon  land  within  twenty  yards  of 
the  canal,  but  that  he  diverted  water  from  the  canal  in  greater  quantity 
than  was  necedsary  for  condensing  steam,  and  for  other  purposes  than 
condensing  steam.  The  defendant  pleads  a  justification  to  both  these 
breaches,  alleging  a  prescriptive  right  <<  of  drawing  from  time  to  time" 
a  from  and  out  of  the  said  cut,"  <<  and  of  using  and  applying"  <<  for  and  to 
other  and  different  purposes  and  uses  than  the  purposes  and  uses  of  con- 
densing the  steam  used  for  working  the  said  engine,"  to  wit,  the  pur- 
poses and  uses  <<of  supplying  the  boilers  of  the  said  engine"  «with 
water,  and  of  generating  steam  for  working  the  said  last-mentioned 
engine,  and  of  heating  the  said  mill"  <<  and  of  cleansing  the  said  boilers," 
<(  such  quantities  of  water  as  were  from  time  to  time  necessary  and 
required"  by  the  occupiers  of  the  mill  and  engine  <<  for  the  said  several 
purposes  and  uses,"  «<  as  and  when"  they  were  so  required.  That  is  a 
claim,  by  supposed  grant,  to  take  more  water  than  the  Act  allows ;  as 
^Q^^^  much,  that  is,  as  may  be  necessary  for  *the  several  purposes 

^  stated,  and  whatever  the  consequences  may  be  to  the  navigation. 
Such  a  plea,  even  if  confined  to  the  surplus  water,  would  be  bad,  because 
the  Dake  of  Bridgewater  has  a  right  to  that  surplus ;  but  it  is  not  so 
confined.  Mr.  Watson  was  obliged  to  contend  that  the  Company  might, 
if  they  thought  proper,  stop  the  navigation  altogether,  or  grant  away 
so  much  of  the  water  that  the  use  of  the  canal  by  boats  and  barges  might 
be  prevented.  But  it  is  impossible  to  say  that  they  have  such  a  power. 
The  water  is  not  the  Company's  for  such  purposes.  They  have  a  right 
only  to  use  it ;  to  pass  the  surplus  to  the  Duke  of  Bridgewater,  and 
apply  to  the  uses  of  the  canal  the  water  which  is  requisite  for  those 
uses.  If  they  had  made  a  grant  of  the  water  in  the  terms  of  this  plea, 
such  a  grant  would  have  been  ultra  vires,  and  bad ;  their  successoia 
would  not  have  been  bound  by  it ;  and  it  could  not  have  been  effectuaU j 
pleaded  in  bar  to  the  present  declaration. 


' 
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CoLSRiDGS,  J. — I  am  of  tbe  same  opinion.  The  foundation  of  the 
fourth  plea  is  a  supposed  grant,  the  existence  of  which  is  to  be  shown 
Ij  acts  of  user.  But,  if  the  acts  of  user  would  not  be  legal,  the  grant 
cannot  be  inferred  from  them.  The  Company  here  are  not  the  owners 
of  the  water,  but  trustees  for  the  public,  under  a  very  limited  trust. 
They  are  bound  to  apply  all  the  water  that  may  be  required  to  the  pur- 
poses of  the  navigation ;  they  are  also  bound  to  allow  so  much  as  ia 
▼anted  for  the  particular  use  (specified  in  stat.  84  O.  8,  c.  78)  of  the 
mill  owners  within  a  certain  distance  of  the  banks.  The  Act  last  cited 
at  the  Bar(a)  provides  *even  for  the  surplus  water ;  otherwise  p^o-i  c 
there  might  have  been  some  foundation  for  an  argument  with  ^  / 
respect  to  this  on  the  part  of  the  defendant.  As  the  case  stands,  either 
the  water  which  has  been  diverted  is  within  the  specified  uses,  and  then 
DO  grant  could  have  been  made  of  it,  apart  from  those  uses ;  or,  at  any 
rate,  it  was  surplus  water  which  the  Company  were  bound  to  transmit 
to  the  canal  of  the  Duke  of  Bridgewater,  and  therefore  could  not  grant. 
Allusion  has  been  made  to  some  expressions  which  I  am  said  to  have 
used  in  Rochdale  Canal  Company  v.  King,  14  Q.  B.  122  (E.  C.  L.  R. 
vol.  68) ;  but  these  must  be  taken  with  reference  to  the  facts  which 
were  then  before  the  Court,  and  will  not  affect  the  decision  of  this 
case. 

Erle,  J. — This  is  a  claim  to  impose  a  servitude  upon  the  canal  by 
virtue  of  a  twenty  years'  user.  The  party  seeking  to  establish  such  a 
claim  must  show  a  grant  by  a  person  capable  of  making  the  grant  relied 
upon.  Now  the  grant  here  is  by  persons  having  no  distinct  ownership 
of  the  water,  but  entitled  only  to  the  flow  of  it  for  the  purposes  of  the 
navigation,  and  having  no  right  to  the  surplus.  If  it  had  appeared,  by 
direct  evidence,  that  the  Company  had  made  a  grant  to  the  purport  now 
supposed,  setting  out  their  title,  that  grant  would  have  appeared  to  be 
against  the  right  of  the  public,  and  void  upon  the  face  of  it.  The 
twenty  years'  user,  therefore,  could  establish  no  right.(6) 

Rule  absolute. 

{a)  89  A  40  G.  8,  e,  xzxtL  •.  40. 

{h)  Crompton,  J.,  took  no  part  ia  the  docifioD,  liaTlBg  been  eoansel  In  (he  eavie. 
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*816]  »SHEPHEED  v.  HODSMAN.    April  17. 

8eot  57  of  Stat  3  Q.  4,  e.  126,  prorides  tbat  "  all  eontraets  and  agreementa  to  be  made  or  eatmd 
into  for  the  farming  or  letting  the  toUa  of  any  tnmpike  roads,  signed  hj  the  truateet"  'MettiDg 
each  tolls/'  "or  by  their  clerk  or  treanrer/  shall  be  Talid,  « notwithstanding  the  same  ms; 
not  be  by  deed  or  under  seal" 

Held:  1.  That  an  agreement  for  the  letting  of  tolls  signed  by  the  clerk  to  the  tmstees,  and  itat- 
ing  that  by  the  agreement  he,  '<on  behalf  of  the  tmsteee,"  did  "agree  to  let,"  and  the  \tut% 
did  agree  to  take,  the  tolls  and  toll-honse  for  two  years,  was  made  according  to  sect  57;  thi 
clerk  baring  authority,  by  the  atatate,  to  contract,  as  well  as  to  sign  on  behalf  of  the  trastcea. 

2.  That  Stat  8  A  9  Vict  c  106,  s.  8,  which  prorides  that  «'a  lease,  reqaired  by  law  to  be  ia 
writing,  of  any  tenements  or  hereditaments,"  shall  be  void  at  law  nnlesa  made  by  deed,  does 
not  apply  to  agreements  for  the  lease  of  tolls  under  atat  3  Q.  4,  c  126. 

The  declaration,  by  plaintiff,  as  clerk  to  the  trustees  under  «<an  Act 
for  more  effectaally  repairing  and  otherwise  improving  the  road  from 
Beverley  to  Kexby  Bridge  in  the  county  of  York,*'(a)  stated  that,  at 
a  public  meeting  of  the  trustees,  at  Beverley,  the  tolls  of  the  Eeiby 
turnpike  gate,  on  the  said  road,  were  duly  put  up  to  be  let  to  farm,  bj 
auction,  for  twO/years,  to  commence  from  the  1st  day  of  February  then 
next ;  at  which  meeting  one  Robert  Norris  became  and  was  the  last  and 
highest  bidder  for  the  said  tolls,  and  was  thereupon  duly  declared  the 
farmer  or  renter  thereof  at  a  certain  rent,  to  wit,  &c. ;  and  the  said  B. 
lj(.  did  then  produce  and  tender  one  George  Grayburn  and  the  defendant 
to  the  trustees  as  his  sureties  for  the  payment  of  the  said  rent ;  and 
thereupon,  by  a  certain  agreement  in  writing,  then  made  between  plain- 
tiff, as  such  clerk  as  aforesaid,  of  the  one  part,  and  the  said  R.  N.,  G. 
G.,  and  defendant,  of  the  other  part,  <«  which  said  agreement  was  then 
signed  by  the  plaintiff,  as  and  being  such  clerk  as  aforesaid,"  and  by  (he 
^^.-  said  R.  N.,  G.  G.,  and  defendant,  <(the  plaintiff,  on  ^behalf  of 
^  the  said  trustees,  did  agree  to  let,  and  did  thereby  let,  and  the 
said  R.  N.  did  agree  to  take,  and  did  thereby  take,  to  farm  the  said 
tolls  and  duties,"  (<  together  with  the  toll  house  and  appurtenances," 
for  the  term  of  two  years,  at  the  yearly  rent  as  aforesaid.  And  the 
said  R.  N.,  G.  G.,  and  defendant  <<  did,  and  each  and  every  of  them  did, 
thereby  agree  with  the  plaintiff,  as  such  clerk  as  aforesaid,"  that  thej 
or  some  one  of  them,  their  heirs,  &c.,  would  pay  the  said  yearly  rent 
during  the  said  term :  <<  and,  the  said  agreement  having  been  so  made 
and  signed,  the  defendant,  in  consideration  of  the  premises,  promised 
the  said  trustees"  to  perform  and  fulfil  the  said  agreement.  Breaeb, 
non-payment  by  Norris  of  six  months'  rent,  and  refusal  by  defendant 
to  pay  the  same. 

Plea,  Non  assumpsit.    Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  York  Spring  Assises, 
1852,  it  was  objected,  on  behalf  of  the  defendant,  that  the  agreement 
recited  in  the  declaration  was  void,  inasmuch  as,  though  it  recited  the 
putting  up  to  auction  and  the  letting  of  the  tolls  as  prescribed  by  stat. 

(a)  S  G.  dy  e.  IzxTiiL  (local  and  ptiaonal,  pnblio). 
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3  6. 4,  c.  126, 8.  55,  the  agreement  should  have  been  made  by  the  trns* 
tees  themselves,  sect.  57  authorizing  the  clerk  to  sign  on  their  behalf^ 
bot  not  to  contract.  The  Lord  Chief  Justice  overruled  the  objection , 
and  a  verdict  was  given  for  the  plaintiff,  leave  being  reserved  to  move 
to  enter  a  nonsuit.  i 

Wat9(m  now  moved  accordingly. — ^First,  the  agreement  to  let  the  tolls 
is  not  made  in  the  manner  prescribed  by  stat.  8  G.  4,  c.  126.    Sect.  57 
of  that  statute  provides  <<  that  all  contracts  and  agreements  to  be  made 
or  entered  into  for  the  farming  or  letting  the  tolls  of  any  turnpike  roads, 
signed  by  the  trustees  or  commissioners  letting  *such  tolls,  or  p^q-ia 
anj  two  or  more  of  them;  or  by  their  clerk  or  treasurer,  and  the  '- 
lessee  or  farmer,  and  his  sureties,  of  such  tolls  respectively,  shall  be 
good,  valid,  and  effectual,  to  all  intents  and  purposes,  notwithstanding 
the  same  may  not  be  by  deed  or  under  seal."     That  clause  enables  the 
clerk  to  sign  the  agreement  on  behalf  of  the  trustees  or  commissioners, 
but  not  to  agree  on  their  behalf.     The  trustees  or  commissioners  only 
can  be  the  parties  contracting  with  the  lessee.     Bell  v.  Nixon,  9  Bing. 
393  (E.  C.  L.  R.  vol.  23),  and  Lee  v.  Nixon,  1  A.  &  E.  ^01  (E.  C.  L. 
R.  vol.  28),  show  how  strictly  the  provisions  of  the  statute,  as  regards 
the  form  of  such  agreements,  are  to  be  construed.     It  was  held  in  Pit- 
man V,  Woodbury,  8  Exch.  4,t  that,  where  a  lease  is  not  executed  by 
the  lessor,  the  lessee,  although  he  may  have  executed,  is  not  bound  by 
the  covenants  made  by  him  in  consideration  of  the  lease.     Here  the 
commissioners,  who  are  the  real  lessors,  have  not  executed :  and  the 
action  therefore  does  not  lie. 

Secondly,  such  an  agreement  as  this  should  now  be  under  seal.  Stat. 
3  G.  4,  c.  126,  8.  57,  declares  that  it  shall  be  good  notwithstanding  it 
maj  not  be  under  seal :  but  it  has  been  since  enacted  by  stat.  8  &  9  Vict, 
c.  106,  8.  3,  that  «  a  lease,  required  by  law  to  be  in  writing,  of  any  tene- 
ments or  hereditaments,"  shall  (<be  void  at  law,  unless  made  by  deed." 
[Lord  Campbell,  C.  J. — Stat.  8  &  9  Vict.  c.  106  is  «  An  Act  to  amend 
the  law  of  real  property."  Can  the  provisions  of  the  Act  apply  to  a 
lease  of  turnpike  tolls  under  stat.  8  6.  4,  c.  126  ?]  Tolls  certainly 
come  under  the  denomination  of  <<  hereditaments."  And  here  the  toll 
hoose  is  let,  which  is  real  property  and  a  « tenement." 

Lord  Campbbll,  C.  J. — I  am  of  opinion  that  there  *8hould  be  r^qiQ 
no  rale.  A  statutory  mode  has  been  prescribed  for  making  leases  ^ 
ofthis  description.  The  statute  authorizes  the  trustees  or  commissioners 
to  let  the  tolls  to  the  highest  bidder,  under  certain  conditions,  at  a  pub* 
lie  meeting ;  and  declares  that  the  agreement  for  such  letting  is  to  be 
signed  by  the  trustees  or  commissioners,  or  their  clerk  or  treasurer. 
Here  it  is  signed  by  the  clerk ;  and  the  agreement  recites  the  whole  of 
the  transaction  which  took  place  according  to  the  provisions  of  sect. 
55 ;  and  it  states  that  the  tolls  were  taken  by  Norris  as  lessee,  and  that 
the  defendant  became  his  surety.  I  think,  therefore,  that  the  agree- 
vol.  XTin. — 17 
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xnent  is  made  in  perfect  compliance  with  the  provisions  of  sect.  57.  As 
to  the  objection  that  such  agreements  ought  now  to  be  under  seal,  I 
think  it  would  be  strange  to  hold  that  the  provisions  of  stat.  8  &  9  Vict. 
c.  106,  which  was  passed  for  the  purpose  of  amending  the  law  of  re&l 
property,  were  intended  to  embrace  statutory  agreements  made  under 
Stat.  8  G.  4,  c.  126.  Indeed,  if  we  were  to  construe  the  latter  statute 
strictly,  we  should  find  that  it  does  not  require  the  lease  itself  of  the 
tolls  to  be  in  writing  at  all,  but  only  that  the  agreement  for  such  lease, 
which  operates,  of  course,  as  a  lease,  must  be  in  writing :  so  that  stat. 
8  &  9  Vict.  c.  106,  B.  8,  could  not  apply.  It  applies,  in  fact,  only  to 
such  leases  as  are  required  to  be  in  writing  by  the  Statute  of  Frauds; 
and  not  to  agreements  for  leases  of  tolls  under  this  Act. 

WiGHTMAN,  J. — I  am  of  opinion,  as  regards  the  first  objection,  tbat 
the  agreement  is  in  compliance  with  stat.  3  6.  4,  c.  126,  s.  57.  The 
trustees  are,  by  sect.  55,  to  be  the  parties  who  actually  let  the  tolb: 
but  the  statute  does  not  enact  that  the  contract  for  letting  them  most 
^nnA-i  *be  made  by  the  trustees  in  person.  Under  sect.  57,  the  clerk 
-*  may  clearly  make  the  contract  on  behalf  of  the  trustees.  I  am 
further  of  opinion  that  stat.  8  &  9  Vict.  c.  106,  s.  8,  does  not  apply  to 
agreements  for  the  lease  of  tolls  under  stat.  8  G.  4,  c.  126. 

Erlb,  J. — ^It  appears  to  me  that  the  letting  of  the  tolls  in  this  case 
has  been  according  to  the  provisions  of  sect.  55,  and  that  the  agree- 
ment for  such  lease  has  been  recorded  according  to  the  provisions  of  sect. 
57.  Stat.  8  &  9  Vict.  c.  106,  does  not  apply  to  agreements  of  this  kind, 
which  are  not  leases,  although,  when  reduced  into  writing,  they  are  to 
have  the  effect  of  leases. 

\tr'  Crompton,  J. — ^By  the  statute,  a  parol  agreement  for  the  lease  of 
tolls,  signed  by  the  trustees  or  their  clerk,  is  to  have  the  effect  of  an 
actual  lease  by  the  trustees.  Stat.  8  &  9  Vict.  c.  106,  s.  3,  has  no  refer- 
ence to  agreements  of  this  kind.  In  Bell  v,  Nixon,  9  Bing.  893  (E. 
G.  L.  R.  vol.  23),  it  was  held  that,  where  two  persons  acted  jointly  as 
clerks  to  the  trustees,  the  signature  of  one  only  was  not  sufficient ;  but 
it  was  not  disputed  that  they  could,  jointly,  make  the  agreement  on 
behalf  of  the  trustees.  I  think  the  agreement  here  is  made  in  accord- 
ance with  the  provisions  of  sect .  57.  Rule  refused. 


18  ADOLPHUS  &  ELLIS.    N.  S.  321 


*CHATFIELD  v.  COX.    AprU  20.  [♦321 

Defendant  wu  todebted  to  plaintiff  in  47L ;  and  C.  A  W.  were  indebted  to  defendant  in  482.  By 
tgreement  between  C.  A  W.,  plaintiff  and  defendant,  the  following  docnmeut  was  delivered  tc 
pUiDtiff:  **  To  Mcun.  CAW.  I  request  jou  will  snpplj  Mr.  C."  (plaintiff)  "  with  sneh 
panels  of  Roman  eement  as  he  shall  require,  to  the  amount  of  48/.,  and  oharge  to  the  aocouni 
iiuding  with  you  to  my  credit    R.  C."  (defendant).    Under  this  was  written : 

"To  Mr.  C."  (plaintiff).  *' On  the  eonsideration  above  named  we  agree  to  supply  to  your  order, 
vben  ymi  fball  require  it,  Roman  eement  to  the  amount  of  482.    C.  A  W." 

Held,  that  this  was  an  agreement  relating  to  the  sale  of  goods  within  the  exemption  in  Schedule 
Part  L  to  staL  M  G.  S,  e.  184,  and  therefore  did  not  require  a  stamp. 

Assumpsit  on  a  bill  of  exchange  for  471.^  drawn  bj  one  Joseph  Lid- 
diate  on,  and  accepted  by,  defendant,  and  endorsed  by  the  said  Joseph 
Liddiate  to  plaintiff.  There  were  also  counts  for  interest  and  on  an 
accoant  stated. 

First  plea :  That,  after  the  making  of  the  said  bill,  and  after  the 
accruing  of  the  causes  of  action  in  the  said  counts  mentioned,  and  before 
the  commencement  of  this  suit,  to  wit,  on,  &c.,  certain  persons  named 
Cleaver  and  Watson  were  indebted  to  defendant  in  the  sum  of  482. 13«. 
lOi. ;  that  it  was  thereupon  agreed  between  plaintiff,  defendant,  and 
the  said  C.  and  W.,  that  defendant  should  relinquish  and  abandon  all 
claim  to,  and  exonerate  and  discharge  the  said  G.  and  W.  from  the  pay- 
ment to  him  of  the  moneys  due  and  owing  on  the  said  bill,  and  from  all 
caases  of  action  in  respect  thereof;  and  that  the  said  G.  and  W.  should, 
on  being  required  by  plaintiff,  deliver  to  him  such  parcels  of  Roman 
cement  as  he  should  require,  to  the  value  of  the  said  sum  of  482.  13«. 
lOi.,  in  lieu  of  paying  defendant  the  said  debt  due  to  him  from  them  ; 
and  that  that  debt,  and  also  the  debt  and  causes  of  action  as  to  the  said 
bill  in  the  first  count  mentioned,  should  be  taken  as  satisfied  by  the  said 
agreement :  That  the  said  agreement  was  so  made  by  defendant  and 
the  said  G.  and  W.  in  satisfaction  and  ^discharge  of  the  said  bill  r^ooo 
and  causes  of  action  in  the  said  first  count  mentioned ;  and  that  ^ 
plaintiff  accepted  the  said  agreement  in  such  satisfaction  and  discharge. 
Verification. 
Replication,  that  the  said  agreement  was  not  made  and  accepted  in 

satisfaction  and  discharge  of  the  bill  and  causes  of  action  in  the  first 

count  mentioned,  moda  et  formfi.     Issue  thereon. 
On  the  trial,  before  Lord  Campbell,  G.  J.,  at  the  Middlesex  sittings 

after  last  Hilary  Term,  the  following  document  was  put  in  by  the 

defendant  in  support  of  the  first  plea. 

<<  8  Wellington  Square,  Chelsea,  December,  1848. 

To  Messrs.  Cleaver  and  Watson. 
Gentlemen,  I  have  to  request  you  will  supply  Mr.  B.  Chatfield  with 

such  parcels  of  Roman  cement  as  he  shall  require  to  the  amount  of  482. 

13#.  lOd.,  and  charge  to  the  account  standing  with  you  to  my  credit. 

Yours,  BOBX&T  Cox." 
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Uaderneath  was  written : 

«« Elizabeth  Bridge  Wharf,  PimlicOy  December,  1848. 
To  Mr.  R.  Ghatfield. 

On  the  consideration  above  named  we  agree  to  supply  to  your  order, 
when  you  shall  require  it,  Roman  cement  of  the  best  quality  delivered 
within  three  miles  at  1<.  per  bushel,  to  the  amount  of  48^  13<.  lOi. 

Clbaveb  and  Watsok." 

This  document  was  not  stamped ;  and  it  was  objected,  on  behalf  of 
the  plaintiff,  that  it  required  a  stamp,  not  being  an  <<  agreement  made 
for  or  relating  to,  the  sale  of  any  goods,"  within  the  exemption  cod- 
tained  in  Schedule,  Part  I.  of  stat.  55  6.  3,  184.  The  Lord  Chief 
*^oqi  Justice  ^admitted  the  document ;  and  a  verdict  was  given  for  the 
^  defendant,  leave  being  reserved  to  move  to  enter  a  verdict  for 
the  plaintiff. 

ff.  HawhvM  now  moved  accordingly. — This  is  not  an  agreement 
either  expressly  for,  or  relating  to,  the  sale  of  goods.  The  transactioa 
for  which  it  provides  is  not  a  sale  at  all.  [Lord  Campbell,  G.  J. — It 
is  a  transfer  for  a  pecuniary  consideration,  the  consideration  being  the 
liquidation  of  the  debt  due  from  Cleaver  and  Watson  to  the  defendant.] 
That  cannot  be  considered  as  a  sale ;  there  is  no  bargain  between  the 
plaintiff  and  Cleaver  and  Watson.  [Lord  Campbell,  C.  J. — Sappose 
Cleaver  and  Watson  had  delivered  the  cement  to  the  defendant  himself, 
in  satisfaction  of  his  debt.]  That  could  not  be  considered  as  a  sale. 
Supposing  the  cement  to  have  been  delivered  under  this  agreement, 
and  that  the  defendant  had  nevertheless  sued  Cleaver  and  Watson  for 
their  debt  to  him,  they  could  not  have  pleaded  such  delivery  by  way 
of  set-off  for  goods  sold  and  delivered.  [Lord  Campbell,  C.  J. — A 
guarantee  to  pay  for  goods  to  be  supplied  to  a  third  person  is  an  agree- 
ment relating  to  the  sale  of  goods  within  the  exemption  of  the  statute.] 
That  is  an  actual  contract  for  the  sale  of  goods :  here  no  goods  are 
bought  or  sold  at  all.  [Lord  Campbell,  C.  J. — But  in  the  case  of  a 
guarantee  the  sale  of  the  goods  is  not  the  direct  object  of  the  agree- 
ment.] It  is  the  primary  object ;  here,  if  there  be  any  sale  at  all,  it  is 
a  secondary  object  of  the  agreement,  the  primary  one  being  the  liquida- 
tion of  Cleaver  and  Watson's  debt  to  the  defendant.  In  Tilsley  on  the 
Stamp  Laws,  p.  48  (2d  ed.),  it  is  laid  down  that,  "if  the  primary  object 
^Qoii  of  ^^0  writing  be  the  sale  of  goods,  the  right  to  exemption  *is  not 
^  affected  by  reason  of  its  containing  a  secondary  or  collateral 
matter,  but  it  is  otherwise  where  the  proposition  is  reversed.*'  Smith 
V.  Cator,  2  B.  &  Aid.  778,  is  an  instance  of  the  sepond  of  these  two 
propositions.  [Lord  Campbell,  C.  J. — There  the  agreement  waa 
between  principal  and  factor,  not  between  vendor  and  vendee,  as  here.] 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  agreement  is  within 
the  exemption  of  Schedule  Part  I.  to  stat.  55  G.  8,  c.  184.  It  is  an 
agreement  relating  to  the^aale  of  goods.    No  money  was  to  be  actually 
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puid  for  the  cement  supplied ;  bat  it  was  to  be  delivered  for  a  pecuniary 
consideration,  namely,  the  liquidation  of  the  debt  due  from  Cleaver  and 
Watson  to  the  defendant.  The  agreement  is,  practically,  for  the  sale 
of  goods,  just  as  much  as  a  guarantee  for  the  supply  of  goods  which 
are  to  be  paid  for  with  money.  There  can  be  no  doubt  that  delivery 
of  the  cement,  under  this  agreement,  might  be  pleaded  by  way  of  set- 
off for  goods  sold  and  delivered,  in  an  action  by  the  defendant  against 
Cleaver  and  Watson  for  the  amount  of  their  debt  to  him. 

W16HTMAN,  J. — The  question  whether  an  agreement  of  this  descrip- 
tion  reqaires  a  stamp  must  be  decided  by  the  terms  of  the  instrument 
itself.  Here  the  agreement  is,  on  the  face  of  it,  clearly  an  agreement 
relating  to  the  sale  of  goods.  It  would  clearly  have  been  good  evidence 
for  ft  plainti6f  in  an  action  for  goods  sold  and  delivered ;  and  it  is  there- 
fore good  evidence  for  the  defendant  here,  in  support  of  the  first  plea. 
Erle,  J. — I  am  of  the  same  opinion.  When  a  debtor  *has  r^oq^ 
goods  to  sell,  and  the  creditor  says.  If  you  will  deliver  goods  ^ 
for  me  tojthe  amount  of  your  debt,  I  relinquish  my  claim  in  respect  of 
it,  that  is  an  agreement  for  the  sale  of  goods,  and  is  within  the  ex- 
emption in  the  Schedule,  Part  L 
CaoMPTONy  J.,  concurred.  Rule  refused. 


The  QUEEN  v.  The  Dock  Company  at  KINGSTON  UPON  HULL. 

April  21. 

Tlie  Hall  Dock  Compiny  were  proprietors  of  MTeral  docks,  made  at  different  times  and  under 
mcceetire  Acts  of  parliament  The  docks  eommnoioated  with  each  other,  and  with  the  river 
Hamber,  and  extended  into  several  parishes.  Every  vessel  paid  a  single  toll,  which  became 
dae  on  entry  into  the  docks  and  was  paid  then,  or  on  clearance  outwards;  and  she  was  entitled 
by  snch  payment  to  go  into  any  one  or  mora  of  the  dooks  at  the  will  of  her  own  master,  or 
under  the  direction  of  the  Company's  harbour  master,  who  had  certain  powers  for  regulating  the 
position  of  vessels.  All  the  paymenti,  at  whatever  dock  received,  were  carried  to  one  general 
sceount 

Held  that  the  poor-rate  npon  so  mneh  of  the  docks  as  lay  in  any  parish  must  be  assessed,  not 
sceording  to  the  actual  receipts  in  that  parish,  but  to  the  proportion  which  the  area  of  docks 
vithin  that  pariah  bora  to  the  entire  area  of  the  docks.  For  that,  in  such  a  case,  an  assesitment 
on  the  acreage  principle  was  unavoidable;  though  an  assessment  on  the  basis  of  earnings  within 
the  parish  is  preferable  where  the  nature  of  the  case  permits  iU 

On  appeal,  at  the  Hull  Midsummer  Sessions,  1851,  against  a  rate  for 
the  relief  of  the  poor,  assessed  upon  the  appellants  in  respect  of  their 
docks  situate  in  the  parishes  of  Holy  Trinity  and  St.  Mary  in  the  town 
of  Kingston  upon  Hull,  which  parishes  are  united  for  the  relief  of  the 
poor  (by  division  into  eight  wards  under  a  local  Act),  the  Sessions  con- 
firmed the  rate  with  costs,  subject  to  the  opinion  of  this  Court  upon  a 
case,  the  material  parts  of  which  are  as  follows. 

The  appellants  are  the  owners  and  occupiers  of  the  docks  and  basins 
after  mentioned,  situated  at  the  port  of  Kingston  upon  Hull,  which, 
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previously  to  the  coDstraction  of  the  oldest  of  the  said  docks,  was  an 
^oof^T  ancient  ♦port  formed  by  the  river  Hull ;  a  part  whereof,  adjoin- 
-^  ing  the  town  of  Kingston  upon  Hull,  is  known  by  the  name  of 
The  Old  Harbour.  The  Old  Harbour  extends  ^rom  %  place  formerlj 
called  Sculcote  Gote  to  the  mouth  of  the  river,  and  is  vested  in  the 
Mayor,  aldermen,  and  burgesses  of  the  borough,  who  receive  considera- 
ble dues  in  respect  of  vessels  using  the  port. 

In  1774,  by  stat.  14  O.  3,  c.  56,  s.  17,  the  appellants  were  incor* 
porated  as  The  Dock  Company  at  Kingston  upon  Hull ;  and,  by  sect. 
15,  the  Company  were  empowered  to  make  the  dock  now  called  The  Old 
Dock,  most  of  the  north  part  of  which  is  in  the  parish  of  Sculcoates, 
and  the  south  part  is  in  the  parishes  of  Holy  Trinity  and  St.  Mary. 
By  sect.  22,  the  Company  were  from  time  to  time  to  repair,  maintain, 
support,  and  cleanse  the  said  dock  and  certain  other  works  in  the  said 
Act  mentioned,  and  by  them  to  be  provided  by  virtue  of  the  Act.  By 
sect.  25,  the  said  dock  and  the  works  connected  tberewith  were  vested 
in  the  said  Company.  By  sect.  42,  in  consideration  of  the  great  charges, 
&c.,  of  making  the  said  dock  and  works  and  keeping  the  same  in  repair, 
certain  rates  or  duties  of  tonnage  were  granted  to  the  said  Company  for 
every  ship  or  vessel  (the  King's  ships  of  war  and  ships  employed  in  Hia 
Majesty's  service  excepted)  coming  into  or  going  out  of  the  said  harbour, 
basin,  or  dock  within  the  port  of  Kingston  upon  Hull,  or  unlading  or 
putting  on  shore,  or  lading  or  taking  on  board,  any  of  their  cargo  or 
any  goods,  within  the  said  port,  for  every  ton  a  certain  sum  of  money, 
varying  in  amount  (as  in  the  said  section  is  mentioned)  according  to  the 
ports  or  places  therein  specified  between  which  and  the  port  of  Hull  the 


*327] 


said  vessels  might  come  or  go  or  trade ;  which  ^ratea  or  duties 


were  vested  in  the  Dock  Company.  The  time  at  which  these 
rates  or  duties  were  directed  to  be  paid  is  pointed  out  in  the  following 
terms :  <<  and  shall  be  paid  at  the  time  of  such  ship's  or  vessel's  entry 
inwards,  or  clearance  or  discharge  outwards,  or,  in  case  any  ships  or 
vessels  shall  not  enter  as  aforesaid,  then,  at  any  time  before  such  ships 
or  vessels  shall  proceed  from  the  said  port,  at  the  custom  house  in  the 
said  port ;  so  as  no  ship  or  vessel  shall  be  subject  or  liable  to  the  pay- 
ment of  the  said  rates  or  duties,  or  any  of  them,  more  than  once  for 
the  same  voyage,  both  out  and  home,  notwithstanding  such  ship  or  ves- 
sel may  go  out  and  return  with  a  loading  of  goods  or  merchandise." 
(The  case  then  referred  to  sects.  46 — 52,  as  to  measurement  of  ships 
and  collection  of  duties,  and  sect.  53,  as  to  annual  meetings  of  the 
Company  and  accounts  to  be  rendered  there,  &c.)  By  sects.  67  to  70 
the  Guild  of  the  Trinity  House  of  Kingston  upon  Hull  are  empowered 
to  appoint  a  dock  master  and  assistants,  with  power  to  direct  the  moor* 
ing  or  removing  of  vessels. 

The  dock  now  called  the  Old  Dock,  with  the  quays  and  works  men- 
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tioned  in  this  Act,  was  constructed  (a)  within  the  statutory  time.  The 
entrance  into  this  dock  from  the  Old  Harbour  was  through  its  basin^ 
Bitaate  in  one  of  the  respondent  parishes.  The  liability  of  the  appel* 
laots  to  be  rated  in  the  parish  of  Sculooates  for  so  much  of  the  said 
dock  as  lies  in  that  parish  was  established  in  the  Court  of  King's  Bench 
in  1786.(6) 

Stat.  42  G.  8,  c.  xci.,  local  and  personal,  public  (passed  in  1802),  for 
making  additional  basins  or  docks  at  Kingston  upon  Hull,  recites  (sect.  1) 
the  before-mentioned  *Act  and  its  provisions  generally ;  and  it  r^ooo 
aathorizcs  and  requires  the  said  Dock  Company  to  make  The  '- 
number  Dock  and  basin.  And  by  sect.  2  it  is  enacted :  «<  That  the  said 
recited  Act,  and  all  and  every  the  rates  and  duties,  powers,  authorities, 
provisions,  regulations,  clauses,  penalties,  forfeitures,  matters,  and  things, 
therein  and  thereby  given,  granted,  vested,  levied,  or  to  be  executed" 
(except  so  far  as  they  are  altered,  &o.,  by  this  Act)  «  shall  be  and  they 
are  hereby  declared  to  be  in  full  force,  as  well  in  regard  to  the  said 
additional  basin  or  dock,  and  other  works  hereby  directed  or  intended 
to  be  made,  and  for  effecting  all  the  other  purposes  of  this  present  Act, 
as  for  the  purposes  of  the  said  recited  Act,"  as  fully  as  if  here  re-enacted. 
By  sect.  37  the  Dock  Company  are  to  support  and  cleanse  the  Humber 
Dock.  Sect.  58  gives  power  to  purchase  land  for  a  third  dock^  to  meet 
the  probable  wants  of  the  port. 

In  1805,  by  stat.  45  G.  8,  c.  zlii.,  local  and  personal,  public,  which 
was  an  Act  to  authorise  the  raising  of  money  for  carrying  into  execu- 
tion the  powers  of  the  last-mentioned  Act,  the  docks  and  basins  by  the 
last-mentioned  Act  (42  G.  8,  o.  xci.)  directed  to  be  made  were,  by  sect, 
12,  declared  to  have  extended  to  them  the  same  rights  and  privileges 
which  then  belonged  to  the  port  of  Kingston  upon  Hull ;  and  they  were 
to  all  intents  and  purposes  to  be  deemed  part  of  the  said  port.  And  it 
▼as  declared  that  all  vessels  entering  into  or  loading  or  unloading  in  the 
said  docks  or  basins,  and  all  goods,  merchandise,  and  other  things  which 
should  be  loaded  or  unloaded  in  or  pass  through  the  same,  should  be 
subject  to  the  several  regulations,  and  be  liable  to  the  several  duties,  to 
which  they  were  or  had  been  subject  and  liable  in  the  port  of  Kingston 
upon  Hull. 

*After  this  statute  was  passed,  the  Humber  Dock  and  basin,  w-^ooa 
and  (after  an  interval  of  about  twenty  years)  the  Junction  Dock,  ^ 
were  completed  according  to  the  provisions  of  the  two  last-recited  Acts. 
In  1844,  Stat.  T  &  8  Vict.  c.  ciii.  was  passed,  which,  after  reciting 
stats.  14  G.  8,  c.  56,  42  G.  8,  c.  xci.,  and  45  G.  8,  c.  xlii.,  and  that  it 
would  be  expedient  that  the  said  Company  should  be  authorized  to 
make  certain  additional  docks,  enacted  (sect.  1)  ^<  that  the  said  recited 
Acts,  and  all  and  every  the  provisions,  rates,  matters,  and  things" 

(o)  Referenee  was  made  here  and  in  other  parts  %n  cue  ease  to  a  plan. 
{h)  Rex  V.  Tho  Doek  Company  of  Hnll,  1  T.  R.  219. 
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« therein  respectively  contained"  (except  as  varied,  &o.,  by  any  of  the 
said  Acts  or  that  Act),  shall  « be  in  full  force  and  effect  as  well  ia 
regard  to  the  present  docks  as  the  said  intended  new  docks  and  quaysi 
and  all  other  the  works  to  be  made  by  virtae  of  and  under  this  Act, 
and  shall  extend  to  this  Act,  and  shall  be  in  force  with  respect  to  this 
Act  as  effectaally"  as  if  herein  re-enacted,  and  the  recited  Acts  and 
this  Act  shall  be  constraed  together  as  one  Act.  By  sect.  8  the  Com- 
pany were  empowered  to  borrow  money  on  mortgage  of  the  rates  and . 
duties  under  the  said  recited  Acts  and  this  Act,  or  by  bond.  (The  ease 
then  referred  to  sects.  66  and  67,  which  relate  to  the  keeping  of 
accounts  of  moneys  received  or  expended  on  account  of  the  Company 
by  the  Company  or  directors,  and  making  and  depositing  copies  of  sach 
accounts,  as  settled  and  allowed  at  the  annual  meeting  of  the  Company 
in  each  year.) 

By  sect.  166  it  was  made  lawful  for  the  Company  to  construct  a  new 
dock  on  the  eastern  side  of  the  Citadel  at  Kingston  upon  Hall,  and 
also  a  branch  dock  at  the  western  side  of  the  Humber  Dock  and  to  the 
north  of  the  railway  terminus.  By  sect.  191  it  was  declared  that  these 
^noAi  docks  and  the  works  respectively  connected  ^therewith  should  be 
^  deemed  to  be  in  and  within  and  be  port  of  the  port  of  Kingston 
upon  Hull.  By  sect.  194  it  is  enacted :  <«  That  no  vessel  passing  up  or 
down  the  river  Humber,  without  entering  any  of  the  docks,  basins,  or 
harbour,  or  not  commencing  or  terminating  her  voyage  at  the  port  of 
Hull,  shall  be  subject  to  the  tonnage  rates  imposed  by  the  said  recited 
Acts  or  any  of  them,  unless  such  vessel  shall  load  or  discharge  any 
part  of  her  cargo  within  that  part  of  the  river  Humber  which  is  within 
the  port  of  Hull,  and  in  that  event  such  tonnage  rates  shall  be  payable 
and  paid  only  in  respect  of  the  quantity  of  goods  so  loaded  or  discharged 
by  such  vessel."  By  sect.  195:  <(No  vessel  passing  up  or  down  the 
river  Hull  to  or  from  any  place  above  the  Beer  houses  there,  withoot 
entering  any  of  the  docks  or  basins,  shall  be  subject  to  the  same  ton* 
tiage  rates,  unless  such  vessel  shall  load  or  discharge  any  part  of  her 
cargo  within  the  Old  Harbour,  or  within  that  part  of  the  river  Humber 
which  is  within  the  port  of  Hull,  and  in  that  event  such  tonnage  rates 
shall  be  payable  and  paid  only  in  respect  of  the  quantity  of  goods  so 
loaded  or  discharged  by  such  vessel."  By  sect.  200 :  <<  If  any  vessel 
using  the  docks,  whether  the  same  shall  have  previously  paid  or  been 
liable  to  tonnage  rates  or  not,  shall  remain  in  the  docks  or  any  of  them 
for  a  longer  space  of  time  than  ten  months,  to  be  computed  from  the 
time  of  going  into  the  dock  or  docks,  there  shall  be  paid  and  payable 
to  the  Company  by  the  master  or  owner  of  every  such  vessel,  according 
to  the  tonnage  or  burthen  thereof,  a  further  rate  of  one  halfpenny  per 
ton  for  every  week  during  which  any  such  vessel  shall  remain  in  the 
said  dock  or  docks  beyond  the  said  period  of  ten  months,  in  addition  to 
the  rates  or  duties  of  tonnage  payable  by  virtue  of  the  said  recited 
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Acts."    By  *8ect.  202:  «The  several  rates  authorized  to  be  r^^qoi 
taken  by  the  recited  Acts  and  this  Act  shall  at  all  times  be  ^ 
charged  eqaally  and  after  the  same  rate  in  respect  of  the  same  descrip* 
tion  of  vessel  and  same  description  of  goods  upon  the  same  voyage  ; 
Provided  always,  that  a  vessel  proceeding  from  the  said  port  of  Hull 
to  any  other  port  or  place  and  returning  from  such  port  or  place  to 
Hall,  and  a  vessel  first  proceeding  from  any  other  port  or  place  to  Hull 
and  returning  to  such  other  port  or  place  shall  be  considered  as  per- 
forming the  same  voyage/'     By  sect.  282  a  Dock  and  haven  master  is 
to  be  appointed  by  the  Ouild  of  the  Trinity  House  in  Kingston  upon 
Hall,  with  proper  assistants.     By  sect.  287,  the  Dock  and  haven  mas- 
ter and  his  assistants  have  power  to  regulate  the  position,  mooring, 
unmooring,  berthing,  placing,  or  removing  within  the  said  haven  and 
docks,  or  any  of  them,  of  any  vessels  entering  into,  lying  in,  or  going 
oat  of,  the  same  respectively,  subject  to  any  by-laws,  to  be  made  by 
certain  Commissioners  named  in  the  said  Act.     And,  by  sect.  288, 
<«  whenever  the  despatch  of  business  shall  be  obstructed  by  reason 
of  any  vessel  lying  in  the  said  docks,  whether  the  cargo  of  any  such 
vessel  shall  or  shall  not  have  been  discharged,  it  shall  be  lawful  for  the 
Dock  and  haven  master"  (subject  to  any  such  by-laws)  <<  to  remove  any 
sach  vessel  from  any  one  of  the  said  docks  into  any  other  of  the  said 
docks  into  which  the  vessel  can  be  removed  without  being  taken  into 
the  river  Hamber."    By  sect.  250,  vessels,  after  being  discharged  of 
their  cargoes,  are  to  be  removed  into  such  part  of  the  docks  as  shall  be 
Bet  apart  for  light  vessels. 

Under  the  powers  and  provisions  of  this  Act  a  branch  dock,  the  dock 
now  called  The  Railway  Dock,  has  been  completed  at  the  western  side 
of  the  Humber  Dock  and  *to  the  north  of  the  railway  terminus,  r^ooo 
and  was  opened  on  4th  December,  1846:  and  the  dock  on  the  ^ 
eastern  side  of  the  citadel,  now  called  The  Victoria  Dock,  with  its  basin 
communicating  directly  with  the  Humber,  has  also  been  completed ;  and 
the  same  was  opened  on  8d  July,  1850. 

AH  the  docks  on  the  west  side  of  the  river  Hull  communicate  with 
c;ach  other,  and  also  with  the  river  Humber  to  the  south  through  the 
Homber  Dock  basin,  and  with  the  river  Hull  or  Old  Harbour  to  the 
east  through  the  Old  Dock  basin.  The  Victoria  Dock,  which  is  on  the 
east  side  of  the  river  Hull,  communicates  through  its  basin  with  the 
river  Humber  to  the  south ;  and  it  is  also  intended,  and  by  the  last 
recited  Act  required,  to  communicate  with  the  river  Hull  or  Old  Har- 
bour to  the  west  by  means  of  a  cut  or  communication,  which  is  not  yet 
completed,  bat  which  is  in  the  course  of  construction,  and  is  expected 
to  be  completed  in  about  a  year.  Upon  the  completion  of  that  cut  or 
communication,  vessels  entering  the  Victoria  Dock  basin  from  the 
Humber  will  be  able  to  pass  through  and  use  all  the  docks,  and  to 
return  into  the  Humber  by  the  Humber  Dock  basin,  or  vice  versft.    At 
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present  vessels  entering  the  Hamber  Dock  basin  from  the  Hamber  can 
pass  through  all  the  docks  except  the  Victoria  Dock,  into  the  rirer 
Hull,  and  throagh  that  river  into  the  Hamber,  or  vice  versfi* 

The  Dock  Company  maintain  and  repair  all  their  docks  and  works 
and  in  making  such  repairs  their  workmen  are  employed,  and  their  ma* 
terials,  of  which  they  have  always  a  large  stock  in  their  yards  of  works, 
are  used  therein  indiscriminately.  No  separate  or  distinct  accounts  are 
kept  for  the  several  docks,  the  whole  of  the  expenditure  in  maintaiuing 
^ooqn  &nd  keeping  them  in  repair  *being  carried  to  one  general  aceoant, 

^  although,  so  far  as  the  Victoria  Dock  is  concerned,  its  complete 
construction  at  the  time  of  its  opening  in  Jnly,  1850,  rendered  repairs 
unnecessary  at  the  time  of  laying  the  rate  now  appealed  against.  There 
is  only  one  set  of  officers  to  superintend  the  entire  establishment  of  the 
docks  (with  the  exception  of  inferior  officers  and  servants  for  each  sepa- 
rate dock) ;  and  the  duties  of  the  Dock  master  extend  equally  over  all 
the  docks ;  but  his  assistants  are  assigned  to  separate  docks.  There 
are  no  distinct  or  separate  rates  or  duties  of  tonnage  payable  to  the 
Company  for  the  use  of  any  particular  dock  or  docks,  or  of  the  Old 
Harbour,  nor  any  accumulative  rates  or  duties  for  the  use  of  all  or  any 
number  of  them;  but  the  same  rates  and  duties  of  tonnage  both  in 
description  and  amount  are  payable,  into  whatever  dock  vessels  may 
go,  and  whether  they  use  only  one  dock  or  use  more  of  or  all  the  docks, 
and  whether  they  use  the  Old  Harbour  or  not.  By  the  above-men« 
tioned  statutes  such  duties  attach  and  are  payable  as  soon  as  the  vessels 
enter  any  of  the  docks  or  Old  Harbour.  It  is  frequently  the  case  that 
vessels  on  the  same  voyage  use  two  or  more  of  the  docks  ;  but  what- 
ever number  of  docks  they  use  they  pay  only  one  rate  or  duty.  No 
additional  charge  can  be  made  for  a  vessel  taking  on  board  her  cargo 
on  her  v6yage  outwards  in  the  said  docks  or  Old  Harbour,  or  any  of 
them,  and  discharging  her  cargo  on  her  voyage  inwards  in  the  same 
or  the  other  docks  and  Old  Harbour,  or  any  of  them,  or  vice  vers& ;  bat 
the  Company  can  claim  the  duties  or  rates  on  the  vessels  at  the  time 
of  leaving  the  Old  Harbour  or  any  dock  on  her  voyage  outwards,  or 
upon  her  return  home  afterwards  into  the  Old  Harbour  or  any  one  of 
^oA|-i  the  docks  in  which  she  may  enter.     (Two  ^instances  were  thea 

-'  given  of  vessels  having  discharged  and  taken  in  cargoes,  partly 
in  the  Humber  Dock  and  partly  in  the  Victoria  Dock,  and  paid  only  one 
set  of  tonnage  dues :  and  it  was  added  that  a  list  was  put  in  evidence 
by  the  respondents  wherein  forty-one  vessels  appeared  to  have  used 
both  the  Eastern  and  the  Western  Docks  with  or  without  the  Old  Har« 
hour  in  a  similar  manner  on  the  same  voyage.)  In  thus  using  se?eral 
docks  on  the  same  voyage,  the  shipowners  are  governed  entirely  by  their 
own  convenience  as  to  which  they  will  use  first :  first  using  sometimes 
the  Eastern  Docks,  sometimes  the  Western,  sometimes  the  Old  Harboor. 
Tonnage  dues  are  received  for  vessels  using  the  Old  Harbour  only :  and, 
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(lince  the  decision  of  this  Ooart,  in  Regina  v.  The  Dock  Company  of 
Hull,  7  Q.  B.  2  (E.  0.  L.  B.  vol.  58),  that  the  Dock  Company  are  only 
rateable  to  the  relief  of  the  poor  for  the  dues  paid  by  vessels  which 
come  into  and  nse  any  of  their  docks,  and  not  for  the  dues  paid  to  them 
bj  vessels  which  enter  the  port  or  use  the  Old  Harbour  but  do  not  enter 
or  use  any  of  the  docks,  a  separate  account  of  the  dues  paid  by  the 
latter  description  of  vessels  has  been  kept.     A  separate  account  could 
be  kept  of  the  vessels  using  the  Victoria  Dock  alone,  or  of  vessels 
which  leave  that  dock,  or  which  enter  it,  with  goods  laden  (when  the 
dacfl  would  first  attach).     No  account  is  kept  of  the  amount  of  dues 
received  from  vessels  using  more  than  one  dock,  or  which  use  the  Old 
Harbour  conjointly  with  any  one  or  more  of  the  docks.    The  same  rates 
attach  whether  the  vessels  use  one  or  more  of  the  docks ;  and  can  be 
claimed  as  soon  as  they  enter  any  of  the  docks.     The  further  tonnage 
dues,  payable  for  vessels  remaining  more  than  *ten  months  in  c^Qor- 
the  docks,  have  always  been  payable  generally  and  without  re-  *- 
gard  to  the  question  whether  such  vessels  within  that  period  have  re- 
naJDed  within  one  particular  dock  or  set  of  docks.     (An  instance  was 
Here  given.)    But,  by  the  above-mentioned  statute,  7  &  8  Vict.  c.  ciii., 
8.  200,  these  further  tonnage  rates  are  charged  at  the  rate  of  one  half- 
peony  per  ton  per  week  for  every  week  during  which  any  such  vessels 
shall  remain  in  the  said  dock  or  docks  beyond  the  period  of  ten  months. 
It  was  admitted  by  the  appellants  that  the  sum  of  5262.  was  to  be 
taken  as  the  amount  of  tonnage  dues  received  by  the  appellants  in  res- 
pect of  vessels  which  had  used  the  Victoria  Dock  and  basin  alone  from 
the  opening  of  their  dock  in  July,  1850,  to  the  end  of  that  year  without 
having  entered  or  come  upon  the  soil  of  any  of  the  appellants'  other 
docks  or  works,  or  of  the  Old  Harbour.     And  it  was  proved  that  that 
8Qm  was  the  amount  of  dues  chargeable  upon  vessels  which  had  used 
that  dock  only  during  the  time  just  mentioned.     It  was  also  proved  that 
the  amount  of  dues  received  for  vessels  which  have  used  the  Victoria 
Dock  and  some  of  the  other  docks  is  greater  than  the  amount  of  dues 
received  for  vessels  which  have  used  thu  Victoria  Dock  alone  exclusive 
of  the  harbour.    It  was  further  admitted  that  the  area  of  the  docks 
and  their  respective  basins  situated  within  the  parishes  of  Holy  Tri- 
nity and  St.  Mary,  consisting  of  the  greater  part  of  the  Old  Dock  and 
all  its  basin,  the  whole  of  the  Junction  Dock,  the  Railway  Dock,  and 
the  Hamber  Dock  and  basin,  contained  4839  perches :  That  the  area 
of  the  Old  Dock  within  the  parish  of  Sculcoates,  contains  612  perches: 
and  that  the  area  of  the  Victoria  Dock  and  its  basin,  within  the  parish 
of  Drypool,  ^contains  724  perches,  and,  within  the  place  alleged  r^oog 
hy  the  appellants  to  be  extra-parochial,  and  called  the  Garrison  *- 
Bide,  1769  perches. 

The  net  rateable  value  on  which  the  appellants  were  rated  in  the  rate 
appealed  against  bad  been  fixed  as  follows.    From  the  gross  receipts  of 
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the  appellants  in  respect  of  all  their  tonnage  dues,  according  to  their 
own  return,  for  the  use  of  all  or  any  of  their  docks  or  the  Old  Harboar, 
were  deductedi  first  the  proper  deductions  usual  in  such  cases,  and  then 
the  amount  of  tonnage  dues  received  in  respect  of  vessels  nsing  the  Old 
Harbour  only.  The  balance,  after  making  these  deductions,  was  then 
divided  into  two  parts,  in  the  proportion  which  the  area  of  the  docks 
and  basins  situate  within  the  parishes  of  Holy  Trinity  and  St.  Msrj 
bears  to  the  area  of  that  part  of  the  Old  Dock  which  is  situate  withia 
the  parish  of  Sculcoates ;  and  from  the  amount  of  this  proportionate 
sum,  in  respect  of  the  area  of  land  in  the  parishes  of  Holy  Trinity  and 
St.  Mary,  the  sum  of  525/.  was  deducted  for  tonnage  dues  in  the  Vic- 
toria Dock  only.  The  appellants  were  assessed  in  the  rate  appealed 
against  upon  the  balance  thus  ascertained. 

For  about  twenty  years  before  the  construction  of  the  Victoria  Dock 
and  the  railway  dock,  under  the  recited  Act  7  &  8  Vict.  c.  ciii.,  the  rate- 
able value  of  the  appellants'  docks  and  basins  was  apportioned  between 
the  respondent  parishes  and  the  parish  of  Sculcoates  in  proportion  to 
the  areas  occupied  in  each  by  the  docks  and  basins  situate  therein  res- 
pectively ;  but  on  the  hearing  of  this  appeal  it  did  not  appear  in  evi- 
dence upon  what  ground  this  arrangement  for  apportionment  had  been 
made. 

^0071  ^T^^Q  appellants  contended  that  the  entire  rateable  value  of 
-'  all  their  docks  and  basins,  including  the  Victoria  Dock  and  basin, 
ought  to  be  taken  jointly  and  then  apportioned  among  the  several 
parishes  and  places  within  which  the  same  docks  and  basins  are  respec- 
tively situated,  in  proportion  to  the  areas  of  such  docks  and  basins 
respectively  within  such  parishes  and  places.  The  respondents  con- 
tended that  both  the  rateable  value  and  the  area  of  the  Victoria  Dock 
and  basin  ought  to  be  excluded  in  calculating  and  apportioning  the  rate- 
able value  of  the  docks  and  basins  situated  within  the  parishes  of  Holj 
Trinity  and  St.  Mary.  It  was  agreed  that  no  other  objection  or  ques- 
tion, whether  of  form  or  substance,  should  be  raised  by  either  aide  in 
the  said  appeal. 

The  Court  held  that  the  principle  contended  for  by  the  respondents 
was  right. 

If  this  Court  should  be  of  opinion  that  the  principle  of  rating  con- 
tended for  by  the  respondents  was  wrong,  the  order  of  Sessions  and  the 
rates  were  to  be  amended  as  follows,  &c.  (The  case  then  gave  reduced 
estimates  of  rate  for  the  South  Myton  ward.  North  ward,  St.  Mary*s 
ward,  Whitefriar  ward,  and  North  Myton  assessments  respectively.) 
Otherwise,  the  order  of  Sessions  and  the  rate  were  to  be  confirmed. 

WaUon  and  Archbold^  in  support  of  the  order  of  Sessions. — The 
question  is,  whether  the  Court  should  look  at  the  whole  receipts  and 
whole  acreage,  and  consider  the  Company  rateable  for  their  docks  in 
Holy  Trinity  and  St.  Mary  in  the  proportion  which  the  area  in  those 
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parishes  may  bear  to  the  entire  area  of  the  docks ;  or  whether  the  rate 
Bhoald  be  imposed,  *in  each  parochial  district,  according  to  the  r^oqo 
profits  accruing  then  •     The  latter  is  the  true  principle.    The  '- 
Company  most  be  rated  in  respect  of  their  occupation  of  land  and  the 
profits  arising  from  that  occupation,  in  the  rating  parishes.   [Erle,  J.— 
The  cardinal  fact  in  the  case  is,  that  a  Tessel,  though  using  all  the  docks, 
pays  only  one  toll.]    At  whatever  dock  a  vessel  enters  and  pays  toll, 
the  toll  is  paid  for  using  so  much  of  the  docks  as  the  vessel  may  actually 
make  use  of;  and  the  toll  is  earned  by  that  portion  of  the  docks,  in 
whichever  parish  situate,  which  is  so  used.    The  appellants  contend  that 
a  ship  coming  into  the  Drypool  Dock,  for  instance,  and  paying  there, 
obtains  right  of  access,  not  to  that  dock  only,  but  to  others,  where  she 
eojojs  the  right  in  common  with  other  ships  which  have  paid  elsewhere, 
and  may  in  like  manner  come  into  the  Drypool  Dock,  but  perhaps  never 
do :  and  it  is  argued  that,  as  the  payment  of  toll  makes  each  ship  free 
of  all  the  docks,  no  ship  pays,  specifically,  for  the  use  of  any  particular 
dock  which  she  happens  to  enter.     But,  as  was  said  by  Lord  Denman, 
delivering  the  judgment  of  the  Court  in  Regina  v,  Hull  Dock  Com* 
paoj,  7  Q.  B.  2,  25  (E.  C.  L.  R.  vol.  58) :  «  The  ship  which  actually 
comes  into  and  uses  the  docks  is  not  the  less  benefited  by  them  because 
the  toll  must  have  been  paid  even  if  it  had  not  come  in ;  and  the  benefit 
conferred  by  the  use  of  the  dock  is  not  the  less  the  meritorious  cause  of 
the  toll  because  other  ships  pay,  to  which  that  meritorious  cause  does 
not  apply.   To  those  which  come  into  the  docks  the  benefit  is  conferred 
by  the  docks  and  in  the  docks ;  and  therefore  the  toll  paid  for  that 
benefit  must  be  held  to  be  earned  there  in  the  docks,  and  to  be  profits 
arising  *there."     So,  here,  the  toll  is  earned  by  the  dock  into  r^ooq 
vhich  the  ship  comes,  though  the  ship  might  have  had  the  benefit  ^ 
of  that  toll  without  entering  the  particular  dock.     Suppose  the  Com- 
pany had  docks  at  Hull  and  London,  and  the  receipts  went  into  one 
common  fund,  and  the  general  management  were  vested  in  one  set  of 
officers :  it  would  not  follow  that  the  docks  at  the  two  places  could  be 
rated  according  to  acreage.     [Lord  Campbell,  C.  J. — If  the  Company 
had  docks  in  the  Humber  and  Tyne,  and  took  one  toll  for  the  use  of 
bothy  would  not  each  dock  be  the  meritorious  cause  ?    And  why  might 
not  the  acreage  principle  then  apply  ?    As  to  the  payment,  does  it 
make  any  difference  in  such  a  case  whether  the  dues  are  paid  after  use 
of  the  two  docks,  or  prospectively,  and  when  both  may  perhaps  not  be 
used?    The  case  describes  several  docks  as  distinct  from  each  other: 
bat,  if,  instead  of  being  called  separate  docks,  the  whole  had  been  called 
one  dock,  would  the  facts  have  stood  otherwise  than  as  they  now  do  ? 
WioHXXAK,  J. — Is  not  this,  in  effect,  one  dock  running  into  different 
pvishea  ?]    There  are  several  distinct  docks,  under  different  Acts  of 
)«rliament.    As  to  any  one,  the  question,  under  the  Parochial  Assess* 
iient  Act,  6  &  7  W.  4,  c.  96,  s.  1,  is,  what  is  <«  the  net  annual  value" 
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of  that  dock  in  the  rating  parish.  It  is,  the  snm  paid  by  the  Bhips 
entering  or  leaving  the  docks  for  the  right  to  use  that  dock  within  the 
parish.  The  series  of  docks  here  may  be  compared  to  a  canal  mnning 
through  several  parishes  and  earning  tolls  which  are  carried  to  a  com- 
mon fund :  in  that  case,  a  vessel  goes  from  one  end  to  the  other  and 
pays  accordingly;  the  rate  is  apportioned  according  to  the  amount 
♦^iOl  ^^^^^^^7  ^earned  in  each  parish,  and  not  by  acreage.    If  the 

-'  vessel  does  not  pass  along  the  whole  line,  the  rate,  so  far  as  the 
earnings  from  that  vessel  are  concerned,  will  be  in  proportion  to  the 
extent  actually  passed  over ;  Rex  v,  Kingswinford,  7  B.  &  C.  236  (E. 
C.  L.  B.  vol.  14).  As  was  said  by  Bayley,  J.,  there:  <<If  the  profit 
arising  from  a  given  quantity  of  land  vary  in  different  parishes,  the  rate 
must  vary  in  the  same  proportion."  The  rule  acted  upon  in  that  case 
is  supported  by  Rex  v.  Woking,  4  A.  &  E.  40  (E.  0.  L.  R.  vol.  31),  and 
Regina  v.  London  and  South- Western  Railway  Company,  1  Q.  B.  558 
(E.  C.  L.  R.  vol.  41).  [Lord  Campbell,  C.  J. — The  Court  has  adopted 
the  parochial  earnings  principle,  wherever  it  could  be  applied.  Eule, 
J. — In  the  case  of  a  canal,  persons  do  not  pay  for  the  whole  if  they 
only  use  part.  Lord  Campbell,  C.  J. — Here  the  benefit  paid  for  is  not 
obtained  unless  the  vessel  can  use  the  whole  of  the  docks.  It  is  con- 
templated that  she  may  want  to  go  from  one  to  another,  picking  up  her 
cargo.]  Suppose  the  Company  had  let  the  Victoria  Dock,  the  principle 
contended  for  by  the  respondents  is  the  only  one  which  could  have  been 
applied  in  rating  the  lessee.  That  principle  is  supported  by  Regina  v. 
The  Cambridge  Gas  Light  Company,  8  A.  &  E.  73  (E.  C.  L.  R.  vol.  35), 
and  by  Regina  v,  London,  Brighton  and  South  Coast  Railway  Companj, 
15  Q.  B.  313  (E.  C.  L.  R.  vol.  69),  where  many  of  the  cases  are  re- 
viewed. [Lord  Campbell,  C.  J. — In  the  case  of  the  railway,  if  yon 
pay  from  London  to  Croydon,  that  does  not  entitle  you  to  go  to  Brigh- 
ton ;  therefore  the  line  from  London  to  Brighton  is  not  the  meritorious 
cause  of  earnings :  here  the  vessel,  having  once  paid,  may  go  to  aoj 
^cMii  dock,  or  be  removed  to  '''any  at  the  will  of  the  Dock  master. 

-1  EiiLB,  J. — There  is  a  potential  use  of  the  docks,  which  becomes 
an  actual  use  upon  entry.]  Still,  the  question  is,  in  what  parish  ?  The 
tolls  are  paid  for  the  use  of  the  Company's  land  laid  out  in  docks.  That 
land  has  been  made  very  valuable  in  one  parochial  district,  and  much 
less  a?  in  others ;  the  appellants  seek  to  give  an  unfair  relief  to  the 
former  district  by  clubbing  together  the  areas  and  values  in  all  the  dis- 
tricts. 

jR.  Hdllf  with  whom  was  T.  C.  FotteTy  contri,  was  stopped  by  the 
Court.  ^ 

Lord  Campbell,  C.  J. — The  appellants  are  entitled  to  our  judgment. 
The  decisions  in  Rex  v.  The  Dock  Company  of  Hull,  1  T.  R.  219,  and 
Regina  v.  Hull  Dock  Company,  7  Q.  B.  2  (E.  C.  L.  R.vol.  53),  in  which 
cases  the  question  was  merely  rateability  or  non-rateabiHty,  do  not 
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assist  113  here.  Thia  Goart  has  adopted  the  parochial  earnings  principle 
of  rating  wherever  it  was  practicable ;  bnt  we  cannot  do  so  where  the 
whole  subject  of  rate  is  one  concern,  and  part  of  the  land  which  makes 
the  entire  profits  is  in  one  parish  and  part  in  another.  In  such  a  case 
DO  principle  can  be  adopted  bat  that  of  acreage ;  we  must  see  what  pro- 
portion of  the  land  lies  in  each  parish,  and  allow  the  rate  accordingly. 
Here  we  have  one  concern,  constituting  one  source  of  profit :  the  toll 
is  taken  for  the  use  of  land  in  two  parishes :  it  is  received  only  in  one ; 
bat  the  land  in  the  other  is  the  meritorious  cause  just  as  much  as  the 
land  where  the  receipt  is.  The  case  of  a  railroad  is  quite  different : 
^there  the  payment  is  made,  not  for  using  the  whole  line,  but  a  r^QMn 
section :  the  traveller  cannot,  for  the  money  paid,  go  beyond  a  ^ 
given  point :  but  in  this  case  the  ship,  having  once  paid,  may  go  to  any 
of  the  docks.  All,  therefore,  are  the  meritorious  cause  of  profit,  and 
the  only  principle  of  assessment  is  to  ascertain  how  much  of  the  entire 
area  lies  in  each  of  the  parishes. 

WiaHTMAN,  J. — The  Court  would  here,  as  in  other  cases,  adopt  the 
parochial  earnings  principle  if  it  ^could  be  applied :  but  it  cannot. 
These  docks  are  a  system  of  compartments  carried  through  several 
parishes :  but  they  are  virtually  one  dock,  although  so  divided ;  and 
the  payment  is  made  for  using  that  one  dock,  into  whatever  parishes  it 
may  extend.  The  case  is  just  the  same  as  if  a  single  undivided  dock 
hj  in  several  parishes ;  and  in  such  a  case  the  acreage  principle  must 
unavoidably  be  adopted. 

Erle,  J. — These  docks  form  one  entire  rateable  subject-matter ;  the 
profits  accruing  equally  from  the  whole.     The  actual  use  of  all  or  any 
depends  merely  upon  the  convenience  of  the  party  paying  toll,  or  the 
will  of  the  Dock  master.     Then  the  rate  in  each  parish  must  be  pro- 
portioned to  that  part  of  the  entire  area  which  is  contained  in  each 
parish.     In  the  case  of  the  Hammersmith  Bridge(a)  the  bridge  lay  in 
two  parishes ;  the  toll  was  received  in  one  only :  but  the  valuable,  occu- 
pation was  an  entire  subject  of  assessment,  which,  the  Court  said,  was 
to  be  apportioned  between  the  two  parishes.  The  rate  must  be  amended. 
'''Crompton,  J. — I  am  of  the  same  opinion.     The  toll  is  paid  r^oAo 
on  entering  any  one  dock,  not  for  entering  that  dock,  but  for  the  ^ 
privilege  of  using  the  whole  system  of  docks.     The  acreage  principle, 
therefore,  is  the  only  one  applicable. 

Order  and  rate  to  be  amended.(i) 

(a)  Bex  9.  BamM^  1  B.  J;  Ad.  113  (E.  0.  L.  B.  toL  20).    6m  Regioa  v.  Hammdnmith  Bridg* 
Coap«i7, 15  Q.  B.  369  (B.  C.  L.  R.  toL  69). 
(6)  8m  Begins  «.  Korth  and  Sooth  ShUldf  Fniy  Company,  1  E.  J;  B.  140  (B.  C.  L.  B.  toL  7S)« 
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April  21. 

Stat  11  A  13  Viet  o.  43  (for  regalatlon  of  proceedings  before  jaetloes  ont  of  SesaiooB),  eaeeta  bj 
seet  lly  that,  where  ft  eompUint  shall  be  laid  before  a  justice,  on  which  he  shall  have  authority 
to  gram  an  order,  snch  complaint  shall  be  made  within  six  calendar  months  from  the  time 
when  the  matter  of  complaint  arose.  B7  sect  38,  the  Act  is  to  commence  and  take  effect  serea 
weelcs  after  its  passing. 

Held  that  a  complaint,  after  the  Act  came  into  operation,  upon  matter  which  arose  before,  vti 
barred  by  sect  11,  though  six  calendar  months  from  the  time  when  the  matter  of  compUtint 
arose  had  elapsed  when  the  statute  passed : 

For,  the  Act  baring  given  time  for  preferring  any  such  complaint  before  the  limitation  cIsim 
came  into  operation,  no  such  injustice  resulted  from  giving  full  effiDCt  to  sect  11  as  would  utr- 
rant  the  Court  in  putting  upon  it  a  restricted  constraotion. 

A  CERTIORARI  having  issued  in  porsuance  of  the  rule  granted  by  the 
Court  in  this  case  (Re  Edmundson,  17  Q.  B.  67),  JS.  JBally  in  last  Hilarj 
term,  obtained  a  rule  to  show  cause  whj  the  order,  removed  under  the 
writ,  should  not  be  quashed. 

The  order  bore  date  16th  September,  1850,  and  recited  a  complaiDt 
made  on  the  13th  of  that  month,  of  acts  done  in  1846  and  1847.  It 
was  agreed,  in  argument  upon  the  present  rule,  that  the  cause  of  com- 
plaint in  fact  arose  more  than  six  calendar  months  before  the  passing 
of  Stat.  11  &  12  Vict.  c.  43,  « to  facilitate  the  performance  of  the  duties 
of  justices  of  the  peace  out  of  Sessions,"  &c. 

^oAAi  *J^i>9eph  Addison  now  showed  cause. — The  Court  decided,  in 
-•  Re  Edmundson,  17  Q.  B.  67  (E.  C.  L.  R.  vol.  79),  that  this  was 
a  case  in  which,  according  to  stat.  11  &  12  Yict.  c.  43,  s.  11,  the  com- 
plaint ought  to  have  been  made  «  within  six  calendar  months  from  the 
time  when  the  matter  of  such  complaint"  « arose.*'  But  it  was  not 
brought  to  the  notice  of  the  Court  that,  in  the  present  instance,  six 
calendar  months  from  the  time  when  the  matter  of  complaint  arose  had 
elapsed  when  the  statute  passed.  The  case,  therefore,  was  not  one  upon 
which  the  statute  could  take  effect :  for,  if  it  did,  it  must  relate  back 
to  the  expiration  of  the  six  months.  But,  in  Gillmore  v.  Executor  of 
Shooter,  2  Mod.  310,(a)  a  case  on  the  Statute  of  Frauds,  the  Court 
would  not  allow  <<that  the  Act  had  a  retrospect  to  take  away  an  action 
to  which  the  plaintiff  was  then  entitled."  Ashburnham  r.  Bradshaw, 
2  Atk.  36,  was  a  like  decision,  in  principle,  on  the  Mortmain  Act,  9  G. 
2,  c.  36.  The  authorities  applicable  to  this  point  were  much  discussed 
in  Moon  v.  Durden,  2  Exch.  22,f  where  the  general  doctrine  that  statutes 
should  be  construed  prospectively,  not  retrospectively,  was  recognised 
by  the  whole  Court  of  Exchequer,  and  applied  by  the  majority  to  the 
case  then  before  them.  If  this  Act  had  been  intended  to  operate  retro- 
spectively, there  would  have  been  some  express  provision  enabling  par- 
ties to  institute  proceedings  within  a  given  time,  so  as  to  escape  the 
limitation.    Here  the  enactment  of  sect.  11  is  peremptory,  that  «<8Qch 

(a)  S.  C.|  2  (T.)  Jooes,  108. 
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complftiat  shall  be  made  and  saeh  information  shall  be  laid  within  six 
calendar  months,"  &c. :  no  interval  is  specified  in  which  proceedings 
may  still  be  *taken.  {Addison  then  proceeded  to  argne  other  1-4,04  e 
points  of  the  case.)  [Lord  Campbbll,  C.  J. — We  are  most  ^ 
alarmed  by  the  objection  on  sect.  11  of  the  statute.  Wightman,  J.— p 
Towler  v.  Ghatterton,  6  Bing.  258  (E.  G.  L.  B.  vol.  19),  is  an  authority 
against  yon ;  there  Oillmore  v.  Executor  of  Shooter  was  cited  (from  T. 
Jones's  Reports)  against  the  limitation ;  but  the  Gourt  held  it  distin- 
gnisbable,  «<  because  the  statute  now  under  review"  (9  6.  4,  c.  14) 
"prevents  all  the  mischief  which  the  Judges  in  the  case  in  Jones  con- 
templated, by  giving  due  notice  that  this  law  should  have  no  operation 
till  the  1st  of  January,  nearly  eight  months  after  its  enactment."  Lord 
Campbell,  G.  J. — Stat.  11  k  12  Vict.  e.  43,  gave  more  than  six  weeks; 
for  it  passed  on  14th  August,  1848,  and,  by  sect.  88,  was  to  <«  comr 
nence  and  take  effect  from"  2d  October  in  that  year.]  In  Towler  t^. 
Cbatterton  the  words  of  the  Act  were  perhaps  thought  too  strong  to 
allow  any  latitude  of  interpretation ;  and  some  doubt  is  thrown  upon 
the  authority  of  the  case  by  the  judgment  of  Bolfe,  B.,  in  Moon  p, 
Dorden. 

B.  HaUj  contri. — It  is  not  probable  that  the  Legislature  meant  the 
limitation  to  be  inoperative  in  every  case  of  complaint  originating 
before  the  statute :  but  the  argument  on  the  other  side  would  render 
it  %o.  By  sect.  88,  ample  time  was  given  for  making  good  any  com- 
plaint prior  to  the  passing  of  the  Act :  and  the  intention  was  that, 
after  2d  October,  1848,  the  whole  Act  should  apply  to  all  cases.  The 
first  provision  of  sect.  1  applies  in  terms  to  «<  all  cases  where  an  informa- 
tion shall  be  laid,"  &o. ;  and  the  language  of  the  Act  is  equally  general 
down  to  sect.  11.  Moon  v,  Durden,  2  Exch.  22,t  was  a  *very  v^qao 
different  case  from  this ;  the  attempt  there,  under  stat.  8  &  9  ^ 
Vict.  c.  109,  s.  18,  was  to  invalidate  contracts  which  were  complete, 
and  valid  in  law,  when  the  Act  passed.  (He  was  then  stopped  by  the 
Court.) 

Lord  Oampbbll,  G.  J. — I  am  sorry  that  the  objection  founded  on 
Stat.  11  k  12  Vict,  c  48,  s.  11,  must  prevail :  probably  the  others 
might  have  been  answered ;  but  it  is  impossible  to  get  over  this.  Seel. 
1  lays  down  rules  for  « all  cases  where  a  complaint  shall  be  made," 
upon  which  justices  <<  have  or  shall  have  authority"  to  make  any  order. 
The  sections  which  follow,  regulating  the  practice,  down  to  sect.  10, 
are  in  continuation  of  sect.  1,  and  equally  general:  then  sect.  11  limits 
the  time  within  which,  in  all  cases  (not  otherwise  expressly  provided 
for),  such  complaint  shall  be  made.  If  the  matter  of  complaint  here 
had  arisen  after  the  passing  of  the  Act,  there  could  be  no  doubt :  theui 
the  matter  having  arisen  before,  is  the  limitation  clause  retrospective? 
If  it  had  been  enacted  that  the  provisions  of  the  statute  should  come 
into  operation  immediately,  I  should  have  said  that  there  was  a  hard* 

VOL.  xvm. — ^18 
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Bhip  in  their  being  construed  retrospectively,  and  I  should  not  b&?e 
been  willing  so  to  construe  them.  But,  here,  the  Act  receiring  the 
Boyal  Assent  on  14th  August,  sect.  88  directs  that  it  <«  shall  com- 
mence and  take  effect  from  the  2d  day  of  October  in  the  year  of 
our  Lord  1848."  That  seems  to  be  an  intimation  by  the  Legisla- 
ture that  they  mean  to  give  a  time,  whether  long  or  short,  within 
which  bygone  matters  of  complaint  may  be  brought  before  justices, 
and  the  limitation  avoided.  Six  or  seven  weeks  are  given :  if  the 
interval  had  been  as  many  months,  the  case  would  be  the  same.  We 
♦<1171  ^^^^^^  ^PP^y  ^^7  in^Mure  *which  would  enable  ps  to  say  whe- 
-'  ther  six  months  or  six  weeks  would  be  the  proper  time.  A  time 
is  given.  Towler  v.  Ghatterton,  6  Bing.  258  (E.  G.  L.  B.  vol.  19),  is 
Btrongly  in  point :  but,  even  without  such  an  authority,  we  must  give 
effect  to  the  intention  of  the  Legislature  as  shown  by  these  clauses. 

WiGHTMAN,  J. — If  sect.  11  had  stood  alone,  there  would  have  been 
great  room  for  contending,  on  the  ground  of  hardship,  that  the  limita- 
tion clause  could  not  apply  to  this  case,  where  the  six  months  bad 
already  elapsed  when  the  statute  passed.  But  that  reasoning  fails  when 
it  is  seen  that  the  Legislature  has  expressly  provided  a  reasonable  time 
for  proceeding  upon  any  existing  matter  of  complaint  before  the  limit- 
ing clause  can  take  effect.  The  case,  therefore,  falls  within  the  reason- 
ing of  the  Gourt  of  Gommon  Pleas  in  Towler  v.  Ghatterton  upon  stat. 
9  O.  4,  c.  14 ;  and  the  proceeding  is  barred. 

Eblb,  J.,  concurred. 

Grompton,  J. — I  am  of  the  same  opinion.  Sect.  11  enacts  that  all 
complaints  there  mentioned  shall  be  made  within  six  calendar  months 
from  the  time  when  the  matter  of  complaint  arose.  If  that  could  not 
have  been  done  in  the  particular  case,  I  should  have  thought  that  the 
section  could  not  apply.  But,  here,  all  the  words  of  enactment  on  the 
subject  might  be  carried  out  without  unjustly  excluding  any  remedy  for 
existing  complaints.  The  enactments  of  sect.  1  are  worded  generallv, 
4,040-1  00  <^8  ^0  ^operate  retrospectively  as*  well  as  prospectively ;  and 
^  all  the  following  sections  (except  sect.  5,  which  seems  limited  to 
future  subjects  of  complaint)  are  equally  general.  The  rule  must  there- 
fore  be  absolute.  Rule  absolute. 
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The  QUEEN  v.  Sir  THOMAS  MARYON  WILSON,  Baronet,  and 
JOHN  SUTTON,  Eeqaire,  two  of  the  Justices  of  KENT.  April  21. 

TfheD  ft  road  hu  been  dedicated  to  the  publio  by  a  landowner,  bat  the  condition!  hare  not  jet 
bem  fulfiUed  which  mftke  it  repairable  bj  the  parish  under  stat  6  A  6  W.  4,  o.  60,  i .  23,  the 
landowner  is  not  liable  to  repair  it:  and,  eonseqnently,  he  is  nc.  the  "person  having  the 
management"  of  snch  road  within  the  Railwaja  Clauses  Consolidftti^n  Act,  1845  (0  A  10  Vict 
OL  20),  8.  57:  although,  sinee  the  dedication,  he  has  Tolnntaritj  done  som^  repairs,  made  ft 
sewer  and  drftina,  and  granted  permission  to  persons  desiring  to  open  eommniiications  with  the 
sewersy  or  interfere  with  the  road ;  and  no  one  else  has,  in- these  respects  or  any  other,  managed 
or  exercised  control  oTer  the  road  or  sewers. 

Snch  dedicator  cftnnot,  therefore,  reeoTer  penalties,  under  sect  57  of  the  Railways  Clauses  Act, 
against  a  Bftilway  Company  who  have  made  a  out  across  such  road,  rendering  it  impassable, 
and  hare  not  in  due  time  restored  the  communication. 

Qtuer9  whether  the  Company  oonld  be  indicted  for  the  obitraotioa  of  sueh  ft  way  by  severing  and 
not  restoring  it 

Mandamus.     The  writ,  addressed  to  the  ahove  named  justices, 
recited : 

That  information  and  complaint  was,  on  12th  May,  1851,  laid  before 
yon  the  said  justices,  that  The  South  Eastern  Railway  Company,  in^ 
the  exercise  of  the  powers  granted  them  by  an  Act  of  parliament  made, 
ftc.  (9  &  10  Vict.  c.  cccT.,  local  and  personal,  public),  «  To  enable  The 
South  Eastern  Railway  Company  to  make  a  railway  from  the  London 
and  Greenwich  Railway  to  Woolwich  and  Oravesend,"  incorporating 
therewith  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Yict. 
c.  20),  had  found  it  necessary,  and  that  it  had  been  found  necesssary, 
to  cross  and  cut  through  a  certain  public  *carriage  road,  situate  r^oAQ 
and  being  in  the  parish  of  Plumstead  in  the  said  county  of  ^ 
Kent,  that  is  to  say,  a  certain  public  carriage  road  called  and  known 
as  «« The  Plumstead  Villas  Road,"  the  whole  of  which  road  was  and  is 
situated  within  the  said  parish  of  Plumstead  and  county  of  Kent,  so  as 
to  render  the  said  road  impassable  for  passengers  and  carriages,  and 
that  accordingly  the  said  Company,  in  the  exercise  of  the  said  powers, 
did,  on  23d  December,  1848,  cross  and  cut  through  the  said  road  so  as 
to  render  it  impassable  for  passengers  and  carriages,  by  means  of  a 
certain  trench  or  cutting  of  20  feet  deep  and  65  feet  wide,  made  by 
the  aaid  Company ;  and  also  that  the  first  operation  on  the  said  road, 
whereby  the  same  was  crossed  and  cut  through  as  aforesaid,  was  com- 
menced between  the  1st  September,  1848,  and  81st  December  in  the 
same  year,  to  wit,  on  the  11th  September  in  the  last-mentioned  year : 
and  also  that  the  said  road,  so  crossed,  cut  through,  and  interfered 
with  as  aforesaid,  could  and  might  have  been,  and  then  could  and  might 
be,  restored  compatibly  with  the  formation  and  use  of  the  said  railway ; 
and  that  more  than  twelve  calendar  months  had  then  elapsed  since  the 
first  operation  on  the  said  road  so  commenced  as  aforesaid :  and  also 
that  Lewis  Davis,  of,  &c.,  surveyor  and  land  agent,  alone,  from  the  first 
formation  of  the  said  road  to  the  time  of  the  laying  of  the  said  informa- 
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tion  and  complaint,  had  always  had,  and  then  had,  the  management 
thereof;  and  that  he  had  not  bj  writing  under  his  hand  consented  to 
an  extension  of  the  period  allowed  by  law  to  the  said  Company  for 
restoring  the  said  road ;  and  also  that  the  said  road  was  not  restored 
by  the  said  Company  or  any  other  persons  or  person  on  or  daring  the 
»^^01  ^^^^  ^^^  ^^  October,  1850 ;  which  last-mentioned  day  ^elapsed 

^  after  the  expiration  of  the  said  period  of  twelve  calendar  months 
since  the  said  first  operation  on  the  said  road  as  aforesaid :  but  the  said 
road  then  during  the  said  last-mentioned  day  remained  and  was  wholly 
unrestored  in  any  manner  whatsoever,  contrary  to  the  form  of  the  said 
statute  in  such  case  made  and  provided :  Whereby,  and  by  force  of 
such  last-mentioned  statute,  the  said  South  Eastern  Railway  Company 
had  forfeited  to  the  said  Lewis  Davis  the  sum  of  5/.  for  the  said  last- 
mentioned  day  during  which  the  said  road  was  not  restored  as  afore- 
said. And  thereupon  the  said  L.  D.  prayed  that  the  said  Company 
might  be  summoned  to  answer  the  premises.  The  writ  then  recited 
that  the  justices  accordingly  issued  their  summons  to  the  Company  to 
appear,  on,  &c.,  at  the  public  rooms,  &c.,  before  such  justices  for  the 
said  county  as  might  then  be  there,  to  answer,  &c. :  and  that  the  Com- 
pany and  Davis,  accordingly,  appeared  before  the  justices  to  whom  the 
mandamus  was  addressed,  on  the  day  and  at  the  place  named. 

The  writ  went  on  to  state  that  it  was  proved  before  the  last-mentioned 
jastices  that  the  said  Lewis  Davis,  before  and  in  the  month  of  August, 
1846,  was,  and  then  continued,  seised  in  his  demesne  as  of  fee  of  and 
in  the  said  piece  of  land  over  which  the  said  road  was  made ;  and  that 
the  said  L.  D.  made  and  constructed  the  said  road  and  dedicated  the 
same  to  the  public  before  or  in  the  said  month  of  August,  1846 :  and 
that  the  said  L.  D.  from  the  time  of  his  so  making  and  constructing  the 
said  road  had,  up  to^  the  time  of  the  laying  the  said  information,  and 
thence  to  the  time  of  the  said  hearing  thereof^  alone,  at  his  own  expense, 
repaired  the  said  road,  and  that  the  said  L.  D.  had  made  and  built  at 
^or-in  his  *own  expense  a  sewer  under  the  said  road,  and  brick  drains 

^  communicating  therewith,  and  man-holes  and  frames  for  the 
gratings  in  the  said  road ;  and  that,  whenever  any  person  had  required 
to  make  any  communication  with  the  said  sewer  or  to  interfere  with  the 
said  road,  such  person  had  first  applied  for  and  obtained  the  leave  of 
the  said  L.  D. ;  and  that  no  person  had  ever  interfered  with  the  said 
road  or  the  management  thereof,  or  made  any  communication  with  the 
said  sewer,  without  first  applying  for  and  obtaining  the  leave  of  the  said 
L.  D. ;  and  that  no  person  had  at. any  time  the  management  of  the  said 
road  except  the  said  L.  D.,  if  the  said  facts  so  proved  constituted  him 
the  said  L.  D.  the  person  having  the  management  of  the  said  road  within 
the  meaning  of  the  said  last-mentioned  Act  of  parliament :  And  that 
the  said  road  was,  during  all  the  time  aforesaid,  a  public  highway ;  and 
that  the  said  parish  of  Plumstead,  in  which  the  said  road  was  and  is 
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situate,  bad  never  adopted  the  said  road  and  had  never  become  liable 
to  keep  the  said  road  in  repair.  The  writ  then  alleged :  That  you  the 
Baid  justieeSy  notwithstanding  the  premises,  and  that  the  same  were 
then  and  there  fully  proved  before  you,  then  and  there  refused  to  deter- 
mine that  the  said  L.  D.  was,  at  the  time  of  the  said  offence  or  of  the 
laying  or  hearing  of  the  said  information,  the  person  having  the  man- 
agement of  the  said  road  within  the  meaning  of  the  Railways  Clauses 
Consolidation  Act,  1845.  Whereupon,  &c.  The  writ  then  commanded 
that  the  justices  should  <<  forthwith  proceed  to  determine  that  the  said 
L.  D.  was,  at  the  several  times,"  &c.,  «the  person  having  the  manage* 
ment  of  the  said  road  within  the  meaning  of  the  said  last-mentioned 
Act,"  or  that  they  should  show  cause,  &c. 

^Return.  That,  at  the  time  and  place  in  the  writ  mentioned,  r^eoro 
it  was  also  proved  before  us  the  said  justices  that  the  said  Lewis  ^ 
Davis  did  not,  at  the  time  of  the  laying  or  hearing  of  the  said  informa- 
tion or  at  the  time  of  the  said  supposed  offence  in  the  said  information 
iDentioned,  hold  the  office  of  surveyor  of  highways  of  the  said  parish : 
Wherefore  we  the  said  justices  deemed  it  to  be,  and  then  and  there 
thought  it  was,  doubtful,  under  all  the  circumstances  aforesaid,  and  upon 
the  facts  proved  before  us,  and  which  are  stated  in  the  said  writ,  whether 
the  said  L.  D.  was,  in  point  of  law,  the  person  having  the  management 
of  the  said  road  within  the  meaning  of  the  57th  section  of  The  Rail- 
ways Clauses  Consolidation  Act,  1845  :(a)  and  for  this  reason  we  the 
*said  justices  refused  to  determine  that  the  said  Lewis  Davis  r^eo-q 
was,  at  the  several  times  last  aforesaid  or  any  of  them,  the  per-  ^ 
son  having  the  management  of  the  said  road,  within  the  meaning,  &c. 
Demurrer:  and  joinder. 

Needham^  for  the  Crown. — The  facts  on  the  record  show  that  Davis 
was  the  «« person  having  the  management  of  the  road"  within  sect.  57. 
Every  person  who  dedicates  a  road  to  the  public,  and  de  facto  or  de  jure 
manages  it,  is  the  manager  contemplated  by  the  Act.     [Lord  Campbell, 

(a)  St»t  S  A  9  Viet  e.  20,  i.  53,  enaots  that  if,  in  tlie  •zereise  of  powers  granted  by  this  or 
anj  **  special  Act,"  it  be  fonod  neceuary  to  cross,  cat  through,  Ac,  aoy  part  of  any  road,  either 
pablio  or  private,  so  as  to  render  it  impassable  to  passengers  or  carriages,  or  to  the  persons  enti- 
titd  to  the  aae  thereof  the  Company  shall,  before  eommenoing  operations,  make  a  sufficient  road 
instead  of  the  road  to  be  interfered  with,  and  shall  maintain  the  same,  Ac. ;  and  sect.  54  imposes 
penalties  for  omission.  Sect.  56  enacts  that  the  road  interfered  with  shall  be  restored,  if  it  can  be 
eoDpatibly  with  the  formation  and  use  of  the  railway,  and,  if  not,  a  new  one  made,  or  a  sufficient 
one  substitoted,  by  the  Company,  within  six  months  if  the  road  be  turnpike,  or  within  twelve  if 
it  be  not,  from  the  commenoement  of  the  first  operation  on  the  former  road ;  unless  an  extension 
of  tioie  be  consented  to  by  the  trustees  or  parties  having  the  management  of  the  road  to  be 
lestored ;  and,  if  so,  then  within  the  extended  period. 

Sect.  57.  "  If  any  such  road  be  not  so  restored,  or  the  substituted  road  so  completed  as  afore- 
said, within  the  periods  herein  or  in  the  special  aet  fixed  for  that  purpose,  the  Company  shall 
fvrfeit  to  tba  tmstees,  commissioners,  surveyor,  or  other  jutnon  having  the  Management  of  the  road 
interfered  with  by  the  Company,  if  a  publio  road,  or  if  a  private  road  to  the  owner  thereof,  ftl.  for 
erery  day  after  Uie  expiration  of  such  periods  respectively  during  which  snch  road  shall  not  be 
so  restored  or  the  substituted  road  completed;  and  it  shall  be  lawful  for  the  Justices  by  whom  any 
such  penalty  ia  imposed  to  order  the  whole  or  any  part  thereof  to  be  laid  out  In  executing  the 
work  in  reepeet  whereof  soeh  penalty  waa  Incurred." 
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C.  J. — If  he  has  dedicated  the  road,  how  does  he  4iffer  from  the  rest 
of  the  public  ?]     By  doing  the  acts  stated  in  the  mandamus ;  repairing, 
draining,  and  exercising  an  exclusive  oontrol  over  the  road.     [Erie, 
J. — Is  no  one  else  a  manager,  under  the  circumstances  of  this  case?] 
The  parish  surveyor  does  not  manage,  the  way  not  having  been  adopted 
by  the  parish.    Unless  Davis  has  the  management,  no  one  has.    Accord- 
ing to  the  writ,  he  does  everything  which  trustees  of  a  road  could  do. 
[Lord  Campbell,  C.  J. — Was  he  bound  to  repair  ?]     He  was,  up  to  a 
certain  time,  by  stat.  5  &  6  W.  4,  c.  50,  s.  23  (which  lays  down  the 
rules  for  dedication  of  highways),  in  order  that  the  parish  might  become 
liable  afterwards.     And  it  cannot  yet  be  shown  that  any  other  person 
is  liable,  the  parish  not  having  adopted  the  road.     [Lord  Campbell,  C. 
J. — How  long  does  the  obligation  to  repair  lie  upon  the  dedicator ! 
Suppose  he  sells  the  land.     Wiqhtman,  J. — How  would  yon  indict  him 
for  the  non-repair?    Lord  Campbell,  C.  J. — The  indictment,  if  pre* 
ferred,  must  be  ratione  tenurse ;  and  what  is  the  tenure  that  makes  him 
liable  ?]     His  tenure  of  the  soil  of  the  road  itself  under  such  circum- 
i^o'-A'y  Btances.     [Wiohtman,  J. — Is  there  any  instance  *of  such  an 
-*  indictment  ?    Lord  Campbell,  C.  J. — ^Does  any  enactment  throw 
the  burden  of  obligation  to  repair  upon  a  dedicator  7    The  dedication 
is  not  for  his  own  benefit.]     He  must  take  the  consequences  of  his  act. 
In  Roberts  v.  Hunt,  15  Q.  B.  17  (E.  C.  L.  B.  vol.  69),(a)  Lord  Campbell, 
C.  J.,  said:  ^^  We  are  clear  that  sect.  23  does  not  touch  the  question 
of  the  road  being  a  highway,  but  only  exempts  the  parish  from  repairing 
it."    It  was  observed  in  answer:  «<  Then  it  becomes  a  highway  to  the 
inconvenience  of  the  party  dedicating,  though  not  for  his  benefit." 
But  Lord  Campbell,  C.  J.,  answered :  «  He  must  calculate  the  conse- 
quences before  he  dedicates."    [Lord  Campbell,  C.  J. — The  inconve- 
nience to  the  dedicator,  there  referred  to,  is  the  road  being  out  of  repair; 
not  his  having  to  repair  it.]     Till  the  conditions  of  sect.  23  are  fulfilled, 
he  cannot  throw  the  burden  of  repair  on  the  parish.    [Lord  Campbell, 
C.  J. — Here  it  never  was  on  him.]     His  soil  becomes  a  highway  by  his 
act;  and  he  must  keep  it  from  being  a  nuisance.     [Wiohtman,  J. — 
How  would  you  charge  him  in  an  indictment  for  nuisance  ?]     The  wsj 
would  be  a  nuisance,  by  his  act,  if  it  were  founderous  and  dangerous. 
[Wiohtman,  J. — That  would  be  a  simple  case  of  non-repair.     Lord 
Campbell,  C.  J. — You  have  to  show  how  the  obligation  arises.     Lis- 
bility  by  reason  of  dedication  to  the  public  is  quite  new.]     An  analogous 
case  is  put  in  4  Bac.  Abr.  225  (7th  ed.),  tit.  H%ghway9{E).     <« Where  a 
*  new  road  has  been  made  on  a  writ  of  ad  quod  damnum,  in  the  same 
parish  with  the  old  road,  the  parishioners  ought  to  keep  it  in  repair ; 
because  being  discharged  from  the  repair  of  the  old  road,  no  new  burthen 
is  laid  upon  them ;  their  labour  is  only  transferred  from  one  place  to 

(a)  Seo  Fawcett  v.  York  A  North  Midland  BaUway  Company,  10  Q.  B.  610,  614  (E.  a  L.  B. 
Tol  71),  note  (a). 
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sDOthcr.     But,  if  the  new  road  lies  in  another  parish,  the  person  who 
8ued  '''out  the  writ,  and  his  heirs,  ought  to  keep  it  in  repair ;  r^net' 
because  the  inhabitants  of  the  other  part  gaining  no  benefit  from  ^ 
the  other  road  being  taken  awaj,  it  would  be  imposing  a  new  charge 
upon  them,  for  which  they  receive  no  compensation."     Some  one  must 
be  liable  to  repair :  and  the  party  who  created  the  road  is,  if  the  parish 
be  not.     So  a  person  enclosing  open  lands  on  each  side  of  a  highway  is 
bound  to  repair  the  highway.   [Lord  Campbell,  G.  J. — Liability  ratione 
clausurae  is  well  known.]    In  Rex  r.  Kerrison,  3  M.  &  S.  526  (E.  C.  L. 
R.  vol.  30),  proprietors  of  a  navigation  were  authorized  by  statute  to 
cut  a  channel  through  the  public  highway  for  the  purposes  of  their 
navigation  :  they  did  so,  and  built  a  bridge  to  carry  the  highway  acrosSi 
which  bridge  they  afterwards  repaired :  and  it  was  held  that  they  were 
indictable  if  they  suffered  it  to  be  out  of  repair.     In  The  Grand  Surrey 
Canal  Company  v.  Hall,  1  Man.  &  6.  392,  401  (E.  C.  L.  B.  vol.  89), 
irbere  the  proprietors  of  a  canal  navigation  were  liable,  under  their 
navigation  Act,  to  maintain  bridges,  Tindal,  C.  J.,  said :  «<If  they  build 
a  bridge  and  allow  persons  to  use  it,  why  should  not  the  usual  conse* 
quences  follow  7"     «<  There  is  here  a  statutory  contract,  by  which  the 
Company  are  bound  to  repair  this  bridge :"  and  the  Reporters  add,  in 
a  note :  <<  Independently  of  the  express  provisions  of  the  Act,  throwing 
the  repair  of  the  whole  of  the  bridges  over  the  canal  upon  the  Company, 
they  would  have  been  bound  to  maintain  all  bridges  built  across  high- 
ways, the  canal  being  made  for  private  purposes,  and  not  for  the  public 
benefit.*    See  Rex  v.  Inhabitants  of  Kent,  13  East,  220,  Rex  v.  Inhabit* 
ants  of  Lindscy,  14  East,  817,  Rex  v.  Kerrison,  3  M.  &  S.  526  (E.  0. 
L.  R.  vol.  30).(a)    As  the  ^bridge  was  not  originally  a  public  car-  r^^oea 
riageway,  and  as  it  could  not,  for  the  reason  already  stated,  "- 
become  a  county  bridge,  the  dedication  of  it  to  the  public  seems  to  have 
thrown  on  the  Company  the  liability  to  repair  it  for  the  public  at  a 
carriageway^  in  addition  to  the  statutory  liability  imposed  upon  them 
by  the  Act.     By  such  dedication  the  Company  appear  to  have  brought 
themselves  within  the  principle  of  Rex  v.  Kerrison,  and  the  other  cases 
cited  above."     [Lord  Campbell,  C.  J. — No  doubt  that  is  the  law.   And 
it  may  be  reasonable  that,  if  a  party  for  his  own  benefit  creates  a  nui- 
sance in  the  public  way,  he  shall  be  liable  to  repair  the  place.     But  that 
does  not  apply  to  the  dedication  of  a  highway.]     The  dedicator  of  a 
highway,  since  stat.  5  k  6  W.  4,  o.  50,  knows  that  the  parish  is.  not 
liable  until  the  acts  are  done  which  amount  to  an  adoption ;  and  with 
that  knowledge  he  dedicates.     He  creates  the  thing  to  be  repaired,  and 
the  liability.     [Lord  Campbell,  C.  J. — Then  all  the  landlords  may 
continue  liable  in  ssecula  ss&culorum.]     The  liability  would  go  with  the 
land.     The  road  is,  to  certain  intents,  a  highway,  and  must  be  so  kept 

(a)  S«e  the  principle  of  theeo  esies  ezplained  hj  Pattoaon,  J.,  delirering  the  jadgment  of  th« 
Court  in  Regina  v.  The  InhnbitanU  of  the  Ule  of  EXj,  15  Q.  B.  827,  843,  4  (E.  C.  L.  &.'  ToL  69>. 
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as  not  to  become  a  nuifiancei  with  reference  to  what  it  is.  Davis,  in 
this  case,  has  maintained  sewers  and  man-holes  on  the  line  of  highway; 
without  his  care  thej  may  become  a  nuisance  and  an  obstruction ;  and 
he  would  be  answerable  for  this,  according  to  Roberts  v.  Hunt,  15  Q. 
B.  17  (E.  C.  L.  R.  69).  That  he  has  in  fact  done  acts  of  repair,  is 
not  denied.  [Lord  Campbell,  G.  J. — If  he  has  done  them  volnntarOy, 
it  is  nothing.  If  he  had  been  compelled,  you  might  perhaps  have  been 
entitled  to  judgment  by  reason  of  his  being  the  manager.]  He  has 
done  it  under  a  legal  liability,  to  obtain  the  benefit  of  stat.  5  &  6  W. 

*^^7l  ^'  ^*  ^^'  ^*  ^^*  [J^^^^  Campbell,  *C.  J. — Has  he  done  it  eo 
^  intuitu  ?]  The  Court  will  intend  so.  The  language  of  stat.  8  k 
9  Vict.  c.  20,  sects.  53  to  57,  is  very  general,  and  expressly  includes 
both  public  and  private  roads.  It  is  clearly  intended  that,  in  every  esse 
where  a  highway  is  severed  and  not  restored,  a  forfeiture  should  be  given 
to  some  one ;  but  the  remedy  must  be  lost  in  a  multitude  of  cases,  if 
this  writ  be  not  maintainable.  [Wightmak,  J. — To  whose  use  would 
the  forfeiture  be  in  this  case  ?  If  the  prosecutor  succeeded,  it  seems 
he  might  put  it  into  his  own  pocket.  Lord  Campbell,  C.  J. — ^A  sur- 
veyor, if  he  recovered  it,  could  not  appropriate  it  otherwise  than  to  the 
repair  of  the  particular  road.]  The  forfeiture  is  expressly  given  to 
the  trustees,  commissioners,  surveyor,  "or  other  person  having  the 
management." 

Watson^  contr^  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — The  whole  question  is  whether  the  prosecutor 
Davis  is  a  person  having  the  management  of  this  highway,  within  stat. 
8  &  9  Vict.  c.  20,  s.  57.  If  he  be,  he  is  entitled  to  this  remedy ;  other- 
wise not.  I  think  that  a  person  "having  the  management,"  within  this 
clause,  must  bear  a  character  corresponding  to  those  mentioned  before, 
of  trustee,  commissioner,  or  surveyor.  How  is  Davis  invested  with  such 
a  character  ?  Only,  as  is  alleged,  because  the  soil  of  the  road  was  his 
and  he  dedicated  it  to  the  public :  no  act  of  adoption  has  been  done  by 
the  parish ;  but  he  has  performed  repairs  since  the  dedication.  If  Mr. 
Needham  could  have  shown  that  the  dedicator  of  a  road,  under  such 
utoficn  circumstances,  is  bound  to  keep  it  in  repair,  *it  would  be  true 
^  that  he  has  the  management  within  sect.  57.  So,  a  person 
bound  to  repair  ratione  tenurse  might  very  reasonably  be  considered 
the  manager  within  this  clause.  But  how  is  the  dedicator  of  a  road 
boufid  by  law  to  repair  it  ?  It  is  clear  that  he  was  not  so  before  stat. 
5  &  6  W.  4,  c.  50.  Then  does  that  Act,  exempting  the  parish  from 
repair  till  certain  conditions  are  fulfilled,  throw  the  burden  on  the  dedi- 
cator ?  Clearly  it  has  no  such  efiect.  According  to  Roberts  v.  Hunt, 
15  Q.  B.  17  (E.  C.  L.  R.  vol.  69),  the  road,  under  the  present  state  of 
things,  is  so  far  a  public  highway  that  the  Company  may  be  liable  to 
indictment  if  they  create  obstructions  in  it  and  do  not  remove  them : 
but  they  are  not  liable  to  this  penalty.     The  dedicator  is  not  a  person 
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whom  the  Legislature  intended  to  burden  with  repair.  The  road,  upon 
dedication,  is  a  highway,  to  be  used  by  the  public  when  fit  for  use.  If 
a  positive  obstraction  be  created  in  it,  the  party  causing  such  obstruction 
is  liable  for  so  doing :  but,  if  the  road  be  simply  unfit  for  use,  from  the 
state  of  the  weather,  or  from  mere  want  of  repair,  the  public  lose  the 
use  of  it,  but  no  person  can  be  burdened  with  the  repair.  Rex  t^. 
Eerrison,  8  M.  ft  S.  526  (E.  G.  L.  R.  vol.  80),  is  a  very  different  case  : 
there  the  parties  held  liable  had  cut  through  the  road  for  their  own 
pecnliar  benefit,  and  were  therefore  obliged  to  repair  the  bridge  which 
they  had  laid  to  carry  the  road  over  the  divided  part.  So,  by  the  law 
of  England,  if  a  highway  runs  through  open  ground,  and  a  neighbour, 
for  his  own  benefit,  encloses  the  way  on  each  side,  he  is  bound  to  repair 
it.  Bat  there  is  no  authority  for  such  an  obligation  upon  persons  dedi- 
cating a  road  as  in  the  ^present  case.  It  does  not  appear  to  r^qcQ 
hate  been  done  for  the  party's  own  benefit.  It  may  have  been  ^ 
bo;  bat  we  may  easily  conoeive  that  it  was  not.  He  has  done  some 
repairs ;  bat  it  is  not  shown  that  he  was  bound  to  do  them.  I  think 
that,  after  dedication,  he  was,  in  this  respect,  situated  as  a  mere 
stranger ;  and  therefore  that  the  mandatory  part  of  this  writ  cannot 
he  enforced. 

WiGHTMAir,  J. — The  question  is,  not  whether  the  Company  might 
have  been  indicted  for  obstructing  what  we  might  admit  to  be,  for  that 
purpose,  a  highway,  but  whether  Davis  is  entitled  to  have  the  statutory 
penalty  awarded  to  him  as  manager  of  the  highway.  Now  the  Act 
leems  to  treat  the  <<  person  having  the  management"  as  one  on  whom 
a  doty  is  east,  by  joining  him  with  trustees,  commissioners,  and  survey* 
ors.  Is  there  then  any  duty  thrown  upon  the  person  dedicating  a 
highway,  under  the  circamstances  here  alleged  7  Before  stat.  5  ft  6 
W.  4,  c.  50,  the  parish  was  liable  to  repair  after  dedication  of  a  road, 
the  dedicator  not.  Does  the  statute  itself,  or  the  state  of  law  conse- 
quent upon  the  statute,  throw  any  duty  upon  the  dedicator  7  He  is  a 
mere  volunteer  if  he  does  any  repairs :  the  statute  lays  him  under  no 
ohligation  to  repair  the  road,  or  manage  it.  The  prosecutor,  therefore, 
ia  not  entitled  to  this  forfeiture. 

Erlb,  J. — It  is  annecessary  to  decide  whether  or  not  an  indictment 
would  have  lain  against  the  Company  for  this  obstruction.  The  penalty 
given  by  stat.  8  ft  9  Vict.  c.  20,  s.  57,  is  for  interfering  with  a  pablio 
fight.  The  prosecutor,  to  enforce  that  penalty,  must  come  within  one 
M  four  classes ;  trustee,  commissioner,  surveyor,  or  other  per-  r^^ggA 
Bon  having  the  management  of  the  highway.  The  Legislature  ^ 
has  shown  its  intention  that  he  should  be  clothed  with  some  duty  to 
the  public.  Now,  on  the  facts  disclosed  here,  Davis  appears  to  have 
ftcted  throughout  as  a  private  land  proprietor,  and  for  private  purposes, 
whatever  may  have  been  his  motive.  He  does  not  show  himself  clothed 
with  any  duty  to  repair,  or  to  proteot  the  rights  of  the  public  as  pas- 
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sengerB.    And  therefore  he  fails  to  hrisg  himself  within  any  of  the 
classes  to  which  the  law  gives  a  power  of  enforcing  these  forfeitares. 

Gbomptox,  J. — There  might  be  some  difficultj  in  saying  whether  or 
not,  in  a  case  like  this,  the  Company  might  be  indicted :  but  I  thmk 
that  Davis  was  not  a  manager  of  this  highway  within  the  meaning  of 
the  statute.  He  woald  not  be  indictable  for  the  non-repair  of  it,  more 
than  the  grantor  of  a  private  road.  There  is  no  mode  in  which  an 
indictment  could  be  framed  against  him.  The  only  doubt  I  had  was, 
whether  he  might  not  be  deemed  a  manager  in  a  larger  sense  than  a 
mere  surveyor  is  so.  But  I  think  he  is  not  in  any  view  a  manager: 
no  public  duty  is  cast  upon  him :  he  spends  his  own  money  for  his  own 
purposes,  and  is  a  mere  volunteer.  Judgment  for  defendants. 


*361]  *The  QUEEN  v.  The  Justices  of  LANCASHIRE.  April  21.(fl) 

Where  an  order  is  made  by  two  oonnty  jaaticei,  under  atat  8  A  9  YioL  e.  126,  i.  82,  for  (he 
maintenance  of  a  lunatic  panper  removed  to  the  eonsty  asylum  from  a  borough  within  thd 
county,  baring  a  separate  Court  of  Quarter  Sessions,  the  appeal  against  such  order  lies  exds- 
sirely  to  the  borough  Quarter  Sessions. 

Archbold,  in  last  Hilary  term,  obtained  a  rule  nisi  for  a  man- 
damus to  the  justices  of  the  county  of  Lancaster,  commanding  them 
to  enter  continuances  and  hear  an  appeal  of  the  guardians  of  the  poor 
of  the  Conway  Union  and  the  overseers  of  the  parish  of  Llandudno  in 
the  county  of  Carnarvon,  against  an  order  of  two  justices  of  the  county 
of  Lancaster,  adjudicating  the  settlement  of  J.  P.  a  lunatic  pauper, 
confined  in  the  county  asylum  of  the  said  county,  to  be  in  Llandudno, 
and  ordering  the  costs  of  his  maintenance  to  be  paid  by  the  Conway 
Union. 

It  appeared  from  the  affidavits  that,  In  March,  1851,  two  justices,  in 
the  commission  both  for  the  borough  of  Liverpool  and  for  the  county, 
made,  at  Liverpool,  an  order  upon  the  parish  of  Liverpool,  to  which  the 
pauper  was  then  chargeable,  and  which  is  wholly  within  the  said  borouga, 
for  the  removal  of  the  pauper  to  the  county  Lunatic  Asylum,  which  is 
also  the  public  Lunatic  Asylum  for  the  borough.  In  August,  1851,  two 
other  justices,  also  in  the  commission  both  for  the  borough  and  the 
county,  made  an  order  at  Liverpool,  adjudicating  the  settlement  of  the 
pauper  to  be  in  Llandudno,  and  ordering  the  costs  of  his  removal  to  the 
Mct€p-\  asylum,  and  of  his  ^future  maintenance,  to  be  paid  by  the  Con- 
"^  way  Union,  in  which  Llandudno  is  comprised.  The  Conway  Unicn 
appealed  against  this  order.  The  borough  of  Liverpool  is  a  borough 
within  the  Municipal  Corporation  Act,  with  a  special  commission  and  a 
separate  court  of  quarter  sessions,  and  was,  before  that  Act,  by  charter, 

(o)  And  Thnnday,  April  23d.    The  same  Judges  were  present  on  both  diji. 
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r>  borough,  with  a  recorder  and  a  court  of  quarter  Bessions ;  and  there 
is  no  non-intromittant  clause  in  either  the  charter  or  the  commission  of 
the  peace*  The  justices  for  the  county  have  concurrent  jurisdiction 
within  the  horough  with  the  justices  for  the  borough.  On  the  appeal 
coming  on  for  hearing  at  the  Quarter  Sessions  for  the  county,  it  was 
objected,  for  the  respondents,  that  the  county  Sessions  had  no  juris- 
diction, and  that  the  appeal  should  have  been  to  the  Court  of  Quarter 
Sessions  for  the  borough ;  and  the  county  Sessions  refused  to  hear  the 
appeal. 

Poihletf  now  showed  cause. — The  appeal  against  this  order  of  main- 
tenanee  can  lie  only  to  the  borough  Quarter  Sessions.  The  order  is 
made  under  the  provisions  of  stat.  8  &  9  Vict.  o.  126,  s.  62;  and  that 
section  provides  that  <<  the  guardians  of  any  union  or  parish,  or  the 
OTerseers  of  any  parish,  township,  or  place,  affected  by"  any  « such 
order,  may  appeal  against  the  same  in  like  manner  as  if  the  same  were 
a  warrant  of  removal,  "(a)  And  in  Regina  v.  Justices  of  Glamorgan- 
shire, 13  Q.  B.  561  (E.  G.  L.  B.  vol.  66),  and  Begina  v.  Inhabitants  of 
St.  Peter,  Barton  on  Humber,  17  Q.  B.  680  (E.  G.  L.  B.  vol.  79),  it 
was  held  that  orders  for  the  maintenance  of  pauper  lunatics,  and  thus, 
indirectly,  orders  for  their  removal,  were  within  the  provisions  of  that 
section.  Now  *in  Begina  v.  The  Justices  of  Suffolk,  2  Q.  B.  r«o/*o 
85  (E.  C.  L.  B.  vol.  42),  it  was  held  that  stat.  6  &  6  W.  4,  c.  '• 
76,  8. 105,  transferred  to  the  Quarter  Sessions  held  for  boroughs  under 
that  Act  the  jurisdiction  to  hear  appeals  against  warrants  of  removal 
made  by  justices  for  the  borough,  which,  by  stat.  8  &  9  W.  8,  c.  80,  s. 
6,  had  been  given  to  county  Quarter  Sessions ;  and  therefore  that,  where 
the  removal  is  from  the  borough,  the  appeal  against  the  order  lies  to 
the  borough  Quarter  Sessions.  And,  in  Begina  v.  Becorder  of  Liver- 
pool, 15  Q.  B.  1070  (E.  G.  L.  B.  vol.  69),  it  was  decided  that  this  juris- 
diction of  the  borough  Quarter  Sessions  was  not  affected,  where  such 
warrant  of  removal  issued  in  the  borough,  by  the  fact  of  its  having  been 
issaed  by  justices  for  the  county,  having  concurrent  jurisdiction  with 
justices  for  the  borough.  The  appeal  against  the  order  of  maintenance 
in  the  present  case,  therefore,  inasmuch  as,  by  stat.  8  &  9  Vict.  c.  126, 
8.  62,  it  is  to  follow  the  same  rule  as  an  appeal  against  an  ordinary  war- 
rant of  removal,  lies  to  the  Quarter  Sessions  of  the  borough,  the  removal 
having  been  from  the  borough. 

Arehbold  and  Wehby,  contrd*. — The  appeal  lies  to  the  county  Quarter 
Sessions.  The  justices  for  the  borough  may  make  an  order  of  removal, 
hat  not  an  order  of  maintenance.  [Lord  Campbell,  G.  J. — They  can- 
not make  an  order  of  maintenance  as  justices  for  the  borough ;  but  jus- 
tices in  the  commission  both  for  the  county  and  for  the  borough  may 
make  an  order  of  maintenance,  in  respect  of  a  removal  from  the  bor- 
€agh,  in  the  first  of  their  two  capacities.]   If,  as  justices  for  the  borough, 

(a)  See  lUt.  IS  it  17  Viet  o.  97,  u.  1, 108. 
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*^R±l  ^^^y  ^^y^  DO  power  to  make  an  order  of  ^maintenance,  it  seems 
^  absurd  to  contend  that,  as  such,  they  have  appellate  jorisdiction 
with  respect  to  such  orders.  [Lord  Campbell,  C.  J. — There  is  no 
absurdity ;  the  only  question  is,  whether  the  Legislature  intends  to  gire 
them  such  jurisdiction.]  There  is  no  instance,  except  under  stat.  8  k 
9  W.  3,  c.  80,  8.  6,  of  an  appellate  jurisdiction  being  given  in  cases 
where  there  is  no  original  jurisdiction.  In  Regina  v.  Recorder  of  Liver 
pool,  15  Q.  B.  1070  (E.  C.  L.  R.  vol.  69),  the  order  appealed  against 
was  an  order  of  removal  which  the  justices  for  the  borough,  as  each,  had 
a  right  to  make.  [Lord  Campbell,  C.  J. — But  it  was  made  bj  jastices 
for  the  county.]  Regina  v.  Justices  of  Glamorganshire,  13  Q.  6.  561 
(E.  G.  L.  R.  vol.  66),  decides  only  that  the  form  of  proceedings,  after 
the  hearing  of  the  appeal  has  commenced,  is  to  be  the  same  as  in  tbe 
case  of  an  appeal  against  a  warrant  of  removal.  The  words  « in  like 
manner,"  in  sect.  62,  refer  only  to  the  formal  proceedings  connected 
with  the  appeal,  not  to  the  tribunal  before  which  they  are  to  be  carried 
on.  Sect.  62  goes  on  to  provide  that  the  clerk  of  the  peace  for  the 
county  may  defend  the  appeal  in  certain  cases.  It  cannot  hare  been 
intended  that  he  should  defend  it  at  the  borough  Quarter  Sessions. 
[Lord  Campbell,  G.  J. — He  is  to  defend  where  the  pauper  is  charg^ 
able  to  the  county.  Goleridob,  J. — Why  should  he  not  defend  an 
appeal  to  the  borough  Quarter  Sessions  ?  He  supports  the  interests 
of  the  county  which  is  chargeable.]  Regina  v.  Justices  of  Lancashire, 
12  Q.  B.  806  (E.  G.  L.  R.  vol.  64),  is  directly  in  point  for  the  appel- 
lants. 

Lord  Gampbell,  G.  J. — This  case  turns  entirely  on  the  constnictioa 
^o^-,  of  Stat.  8  &  9  Vict.  c.  126,  s.  62 ;  and  *we  have  merely  to  see 
-^  what  the  Legislature  has  there  enacted.  No  doubt  it  had  tbe 
power  to  give  an  appeal  to  the  borough  Quarter  Sessions  against  an 
order  made  by  two  justices  for  the  county ;  and,  as  there  is  no  appe^ 
unless  given  by  the  Legislature,  we  must  look  at  the  Act  to  ascertain 
whether  such  an  appeal  is  given.  Now  sect.  62  enacts  that  there  sir 
be  an  appeal  against  an  order  for  the  maintenance  of  a  pauper  lanatie 
« in  like  manner  as  if  the  same  were  a  warrant  of  removal."  Then, 
what  is  the  appeal  given  against  an  order  of  removal  ?  It  lies  to  tbe 
Quarter  Sessions  of  the  place  from  which  the  removal  is  made.  Tbe 
appeal,  therefore,  against  the  order  of  maintenance  in  the  present  case, 
though  the  order  was  made  by  jastices  for  the  county,  lies  to  the  Qa>r- 
ter  Sessions  for  the  borough  of  Liverpool,  the  removal  having  been  from 
a  parish  within  that  borough.  This  follows  necessarily  from  oar  deci- 
sion in  Regina  v.  Recorder  of  Liverpool,  15  Q.  B.  1070  (E.  C.  L.  R* 
vol.  69),  in  which  Regina  v.  Justices  of  Lancashire,  12  Q.  B.  305  (E- 
G.  L.  R.  vol.  64),  was  brought  under  our  consideration,  and  where  we 
held  that^an  appeal  against  an  order  of  removal  from  a  borough,  altbongb 


18  ADOLPHUS  k  ELUS.    N.  S.  865 

made  by  justices  for  the  oounty,  lies  to  the  Quarter  Sessions  for  the 
borough,  and  not  to  the  Quarter  Sessions  for  the  eoantj. 

CoLBRiDGBy  J. — I  am  of  the  same  opinion.  It  most  bo  conceded  that 
an  appeal  of  this  kind  can  exist  only  by  a  positive  statutory  enactment. 
To  give  effect  to  stat.  8  &  9  Vict.  c.  126,  s.  62,  we  must  construe  the 
words  (<in  like  manner  as  if  the  same  were  a  warrant  of  removal"  as 
including  the  whole  subject-matter  of  the  ^appeal  provided  for.  r^o^ 
That  being  so,  the  question,  what  appeal  is  given  by  the  statute  '- 
against  a  warrant  of  removal,  is  decided  by  Begina  v  •  Recorder  of 
Liverpool.  Regina  v.  Justices  of  Lancashire  has  been  referred  to ;  but 
in  that  case,  which  was  fully  considered  in  Regina  t;.  Recorder  of  Liver- 
pool, the  question  turned  rather  on  the  original  jurisdiction  of  the  jus- 
tices to  make  the  order  of  removal,  than  on  the  jurisdiction  of  any  par- 
ticular court  to  hear  an  sppeal  against  it. 

Croupton,  J. — This  Court  has  more  than  once  decided  that,  where 
the  removal  is  from  a  borough,  the  appeal  against  the  order  of  removal 
lies  to  the  Quarter  Sessions  for  the  borough.  The  only  question  here 
is,  whether,  under  the  same  circumstances,  an  appeal  against  an  order 
for  the  maintenance  of  a  pauper  lunatic,  removed  to  an  asylum,  also* 
lies  to  the  borough  Sessions.  It  is  clear,  from  the  language  of  sect. 
62,  that  appeals  of  the  latter  description  are  to  follow  the  same  rule 
as  appeals  against  orders  of  removal,  and  therefore  lio  to  the  Quarter 
Sessions  of  the  place  from  which  the  removal  was.  In  the  present  case, 
therefore,  the  appeal  must  be  to  the  Quarter  Sessions  for  the  borough. 

(No  fourth  Judge  was  present.) 

Rule  discharged.(a) 


(•)  See  Regina  «u  JnitioM  of  Salop, ,4  X.  a  B.  257  (B.  a  L.  B.  toL  SS);  Begina  «.  Joitioes 
of  BoekiBsbainfliiro,  ib.  p.  359,  note  (6). 
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Stit  14  A  15  Viet  o.  99,  doM  not  remoTO  the  objection  to  admitting  as  a  wltneai  the  wife  of  a 
putj  to  the  zeeord.   So  held  by  Lord  Campbell,  C.  J.,  Wightman  and  Cromptoni  Js. ;  Erie,  J,, 

disMntiente. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  Non  assumpsit.  Issue 
tbereoui 

Od  the  trial,  before  Erie,  J.,  at  the  sittings  at  Westminster  in  last 
tenn,  the  defendant's  wife  was  called  as  a  witness  for  the  defendants 
The  eyidence  was  objected  to ;  but  the  learned  Judge  admitted  it.  Yer- 
^ct  for  the  defendant. 

In  the  ensuing  term  HuddUtUm  obtained  a  rule  nisi  for  a  new  trial, 
on  tbe  ground  of  the  improper  reception  of  evidence. 

MciUague  Cfhambers  and  WeUby  now  showed  cause. — Stat.  14  k  15 
^ict.  c.  99  takes  away  the  objection  to  the  admissibility  of  a  person 
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named  on  the  record,  or  interested  in  the  soit.  The  defendant  himself 
may  therefore  he  called.  The  ground  of  the  objection  to  the  wife  ss 
stated  in  Co.  Litt.  6  b,  is  twofold.  First,  <«  quia  sunt  doae  anims  in 
carne  nn&  ;'*  an  objection  which  is  at  once  removed  bj  the  statute  taking 
awaj  the  objection  to  one-half  of  the  united  person.  The  other  ob}a^ 
tion  is  of  general  policy ;  because  "  it  might  be  a  cause  of  impltcable 
discord  and  dissension  between  the  husband  and  wife,  and  a  means  of 
great  inconvenience :"  but  that  reason  has  not  been  acted  on ;  aa  in 
Annesley  v.  Earl  of  Anglesey,  17  How.  St.  Tr.  1139, 1276,  a  wifewu 
^Q/*o-i  admitted  to  give  evidence  that  her  *husband  was  not  to  be  b^ 
-*  lieved  upon  his  oath.  It  must  be  admitted  that  there  is  a  recent 
decision  of  the  Exchequer,  in  Barbat  v,  Allen,  7  Ezch.  609,t  against 
the  admissibility  of  the  wife. 

Huddleston  and  HoUj  eontri. — The  reasons  given  in  Barbat  t,  Allen 
are  strong ;  and  the  decision  is  expressly  in  point. 

Lord  Campbell,  C.  J. — I  regret  to  be  obliged  to  saj  that,  in  dt 
judgment,  the  rule  must  be  absolute ;  for  my  private  opinion  is  that  it 
would  be  an  improvement  on  the  law  to  admit  the  testimony  of  married 
persons,  for  or  against  each  other,  subject  to  some  restrictions.  I  think 
they  ought  not  to  be  permitted  to  disclose  confidential  communications, 
or  to  criminate  each  other :  but,  subject  to  limitations,  I  think  that  tbe 
admission  of  their  testimony  would  forward  the  ends  of  justice.  Hov* 
ever,  I  am  now  to  declare  what  the  law  is ;  and  for  that  purpose  I  mnsS 
look  to  the  statute  as  it  has  received  the  Royal  assent.  I  cannot  take 
into  consideration  the  history  of  the  bill,  or  speculate  on  the  intentions 
of  those  who  promoted  or  altered  it,  but  must  look  to  the  Act  as  it  Ls 
Now  it  is  quite  clear  that  before  Lord  Denman's  Act  (6  &  7  Yict.  c.  85], 
the  wife  could  not  be  called  for  or  against  her  husband.  When  the  ifsoe 
was  between  strangers,  the  husband  and  wife  might  be  called,  thongl 
they  contradicted  each  other,  even  to  the  extent  to  which  it  was  carried 
in  Annesley  v.  Earl  of  Anglesey,  17  How.  St.  Tr.  1276 ;  but  where  th 
husband  himself  was  the  party  the  wife  could  not  be  called  for  or  against 
^occTi  ^^°^*  0^^  ^reason  given  by  Lord  Coke  in  Co.  Litt.  6  h,  anl 
-*  adopted  by  Lord  Hardwicke,(a)  is  the  preservation  of  the  peac« 
of  families.  Such  being  the  law,  and  one  of  the  reasons  for  it,  Lorl 
Denman's  Act  contained  an  express  provision  that  that  Act  shoald  not 
render  admissible  parties  to  the  record,  or  their  husbands  or  wires. 
Stat.  14  &  15  Vict.  c.  99  does  not,  as  I  think,  either  expressly  or  ior 
pliedly  admit  the  testimony  of  the  wife  which  was  before  inadmisaUek 
Sect.  1  repeals  a  part  only  of  the  proviso  in  Lord  Denman's  Act :  bnl^ 
had  it  repealed  the  whole  of  that  proviso,  the  case  of  the  wife  woull 
not  be  within  the  purview  of  the  Act,  which  was  pointed  only  at  objeo* 
tions  on  the  ground  of  interest.  The  enabling  clause  of  stat.  14  k  ll 
Vict.  0.  99  is  sect.  2,  which  certainly  does  not  expressly  admit  the  wifn 

(a)  Barber  «^  Dizi^  Ca.  K.  B.  Ttmp.  Hardwkk^  tU, 
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of  the  party ;  but  it  is  urged  that  it  does  so  impliedly,  inasmuch  as  the 
wife  and  hosband  are  odo  person.  Bat  the  maxim  cannot  be  understood 
in  this  sense.  It  might  as  well  be  said  that  under  a  ca.  sa.  directed 
against  the  husband  the  wife  might  be  taken  in  execution  because  she 
and  the  husband  were  one. 

Stress  is  laid  on  sect.  3,  where  it  is  enacted  that  the  husband  and 
wife  shall  not  be  competent  or  compellable  to  give  evidence  against  each 
other  in  any  criminal  proceeding.  If  there  were  such  language  as  left 
it  doabtful  whether  the  construction  of  the  Act  was  such  as  to  admit 
the  evidence  of  the  wife,  this  would  afford  an  argument  in  favour  of 
that  construction ;  but  I  cannot  think  it  is  sufficient  by  implication  to 
make  them  admissible  in  other  than  criminal  proceedings.  Such  has 
been  the  opinion  of  Lord  Truro,(a)  and  of  the  Court  *of  Exche-  r^o^/^ 
qQer.(i)  If  I  entertained  a  different  opinion  it  would  be  my  duty  '- 
to  express  it,  until  the  decision  of  a  higher  Court  set  me  right ;  but  I 
agree  with  thto. 

ffiGHTMAN,  J. — It  is  contended  that  the  objection  to  the  admissi- 
bility of  the  wife  is  removed  by  stat.  14  k  15  Vict.  c.  99.  That  Act, 
lowerer,  in  its  terms  applies  only  to  <<  the  parties"  to  any  suit.  Now 
the  wife  of  a  party  is  not  herself  a  party  to  the  suit ;  and  the  terms  of 
the  Act  do  not  embrace  this  case.  But,  independently  of  the  terms  of 
the  Act,  I  think  that  the  object  appears  to  have  been  to  complete  the 
removal  of  objections  on  the  ground  of  interest :  and  the  objection  to 
admitting  the  wife  of  a  party  is  not  merely  on  the  ground  of  her  iden« 
titj  in  interest  with  her  husband,  but  depends  upon  a  broader  view  of 
the  relation  of  husband  and  wife,  and  on  the  interest  which  the  public 
hare  in  the  preservation  of  domestic  peace  and  confidence  between  mar* 
ried  persons. 

Crohptoit,  J. — I  am  of  the  same  opinion,  and  should  not  have  con- 
sidered the  question  doubtful,  were  it  not  for  the  opinion  which  I  know 
tDj  brother  Erie  is  about  to  deliver  on  the  opposite  side. 

It  seems  to  me  entirely  a  question  on  the  construction  of  this  Act, 
I  disclaim  as  grounds  for  my  opinion  any  reference  to  policy,  or  what 
I  think  ought  to  have  been  enacted,  or  even  what  I  may  believe  those 
who  passed  the  Act  might  have  wished  to  express  in  it.  I  construe  the 
Act  as  it  is. 

^Before  that  Act  the  wife,  for  whatever  reason,  clearly  was  r«q7i 
inadmissible.  Now,  if  we  look  at  sect.  1,  which  repeals  a  portion  ^ 
of  Lord  Denman's  Act,  it  is  a  strong  observation  that  the  repealing 
provision  stops  where  it  does.  It  repeals  part  of  the  original  enact- 
ment which  affected  that  which  was  the  subject  of  legislation,  so  as  to 
dear  the  ground  for  the  enactments  to  come ;  and  in  doing  so  it  8top9 
ihort  of  the  incompetency  of  the  wife,  which,  it  is  contended,  was  part 

(a)  PereiTsl  «.  Caaej,  Cbtno.  26th  JuLuarj,  1S53. 
(6)  Bttbikt  V.  AUoDi  7  Bzoli.  a09.t 
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of  what  was  to  be  removed.  Bat  the  enabliog  and  enacting  clause  u 
Beet.  2.  That  section  contains  no  words  that  can  embrace  the  ease  of  % 
wife  not  a  party  to  the  record.  Perhaps  when  the  husband  and  wife 
are  joined  on  the  record  the  word  <<  party"  may  be  wide  enough  to 
include  both ;  but  that  is  not  the  case  here.  Then  follows  sect.  3,  the 
language  of  which,  when  I  first  read  it,  made  me,  and  I  dare  say  made 
every  one  else,  doubt  and  look  back  to  see  whether  the  wife  was  not 
made  a  competent  witness.  It  is  difficult,  looking  merely  at  the  Act, 
to  see  an  object  for  this  section ;  it  may  have  been  introduced  pro  ma- 
jore  cautel& :  bnt,  whether  that  be  the  object  or  not,  there  is  not  enough 
in  it  to  show  that  the  Legislature  meant  to  include  the  wife  in  the 
enabling  clause.  I  think  that,  taking  the  whole  statute  together,  the 
intention  appears  to  have  been  to  exclude  her  from  the  enactment :  and 
for  this  I  rely  mainly  on  the  language  in  sect.  2. 

It  is  said  that  the  ground  on  which  the  wife  is  rejected  is  the  identity 
in  interest  between  her  and  her  husband,  the  party  to  the  record.  If 
that  were  so,  it  would  not  follow  that  because  the  one  was  enabled  to 
be  a  witness  the  other  was.  The  ground  of  objection,  the  interest, 
*^791  ^^°^^^^B '  ^^^  ^^®  Legislature  has  by  express  enactment  ^aid  that 
-^  it  shall  no  longer  be  an  objection  to  the  admissibility  of  the  party: 
the  objection  to  the  admissibility  of  the  wife  is  left  untouched.  The 
Legislature  might  have  taken  away  the  objection  to  both;  but  they  have 
not  chosen  to  do  so :  and,  there  being  no  words  enacting  that  the  wife 
shall  be  admissible,  I  think  she  continues  inadmissible. 

Erle,  J. — I  am  of  opinion  that  stat.  18  k  14  Vict.  c.  99,  s.  2,  ren- 
dering parties  to  a  suit  competent  witnesses,  has  rendered  the  wives  of 
parties  also  competent. 

The  law  relating  to  exclusion  of  evidence  on  account  of  interest  gave 
effect  to  the  principle  of  uniting  the  interest  of  husband  and  wife.  If 
the  husband  was  excluded  on  account  of  interest,  so  was  also  the  wife 
on  account  of  her  united  interest ;  and,  if  the  capacity  of  the  husband 
was  restored,  the  wife  became  thereby  also  capable.  Although  the  wife 
had  no  direct  interest  during  coverture  in  personal  property,  she  was 
taken  to  have  an  indirect  interest  derivative  from  that  of  her  husband. 

The  party  to  a  suit  was  both  excluded  and  exempted  on  account  of 
his  interest.  For  the  same  reason  and  from  the  same  union  of  interest 
the  wife  of  a  party  was  also  exempted  and  excluded.  If  capacity  was 
restored  to  the  parties  by  judgment  by  default,  by  nolle  prosequi  or 
otherwise,  the  capacity  of  the  wife  was  also  restored  thereby.  It  seems 
to  me  to  follow  that,  when  the  incapacity  of  parties  is  taken  away  by 
statute,  the  incapacity  of  the  wives  of  parties  should  also  cease,  and  the 
union  of  capacity  or  incapacity  be  still  maintained. 

This  brings  me  to  the  question  whether  there  wad  any  other  principle 

*3731  ^^^  excluding  the  wife  of  a  party  besides  this  union  of  interest 

^  and  privilege  between  husband  and  wife.    Upon  the  -^^ -~ 
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iide,  aathorities  are  oited  for  ezclasion  of  the  wife  with  a  view  to  pre« 
serving  the  peace  of  families ;  they  are  collected  in  Taylor  on  Evidence, 
vol.  2y  p.  '899,(a}  where  it  ia  said  the  admission  of  such  testimony  would 
lead  to  dissension  and  nnhappiness,  and  probably  to  perjury,  and  because 
the  confidence  subsisting  between  husband  and  wife  should  be  sacredly 
cherished. 

There  is  no  doubt  that  the  law  most  carefully  protects  the  interests 
connected  with  marriage,  and  established  the  union  of  interest  above 
mentioned  for  the  purpose  of  domestic  union,  and  excluded  the  testi- 
mony of  the  wife,  where  the  husband  was  excluded,  on  account  of  this 
union ;  and  the  expressions  above  cited,  if  confined  to  the  exclusion  of 
the  wife  when  the  husband  is  excluded,  have  a  definite  meaning,  capable 
of  a  practical  application :  but,  if  they  are  carried  beyond  this  limit, 
and  are  supposed  to  introduce  tendency  to  domestic  discord  as  a  ground 
of  exclusion,  they  will  be  found  to  be  contrary  to  known  principles  of 
evidence,  and  to  be  incapable  of  being  consistently  applied.  For,  if 
this  ground  of  exclusion  existed,  it  would  apply  to  other  witnesses,  as 
well  as  to  parties,  their  domestic  peace  being  equally  important.  But 
it  is  clear  with  respect  to  witnesses,  not  parties,  that  they  cannot 
refuse  to  be  examined  on  any  ground  derived  from  marriage,  and  that 
husbands  and  wives  may  mutually  contradict  and  discredit  each  other 
upon  matters  full  of  family  dissension,  as  freely  as  if  the  marriage  was 
null. 

Even  if  it  could  be  supposed  that  the  law  regarded  only  the  domestic 
peace  of  parties,  and  protected  their  ^confidence,  still  the  sup-  i-^ot^ 
posed  ground  of  exclusion  is  not  consistently  applied ;  for,  if  a  '- 
husband  is  assaulted  or  libelled,  he  may  seek  redress  either  by  action 
or  indictment.  In  either  form  he  is  in  substance  the  party.  If  he 
proceeds  by  action,  he  and  his  wife  were  incompetent.  If  by  indict- 
ment, both  are  admissible  either  to  corroborate,  or  contradict  or  dis- 
credit each  other.  Now,  if  the  principle  of  excluding  the  wives  of 
parties  was  protection  of  domestic  peace  and  confidence,  the  wife  ought 
to  be  excluded  equally  in  both  cases :  but  she  was  excluded  only  in  the 
action,  where,  as  the  husband  was  also  incompetent,  it  seems  better 
reasoning  to  attribute  her  exclusion  to  the  uniform  principle  of  union, 
than  to  suppose  a  regard  for  domestic  peace  in  the  civil  Court,  to  be 
neglected  in  the  criminal  Court. 

With  respect  to  the  protection  of  confidential  communications  be- 
tween husband  and  wife,  there  seems  good  reason  for  such  protection 
at  all  times :  but  no  such  principle  has  been  brought  into  practice. 

The  decisions  excluding  the  wives  of  parties  have  been  accompanied 
with  general  declarations  in  favour  of  such  protection.  But,  as  the 
exclosion  extended  to  all  the  testimony  of  the  wives  of  parties,  whether 
it  was  confidential  or  not,  and  as  no  protection  was  given  to  conjugal 

(a)  S«e  2d  ed.  YoL  1,  p.  729.    Vol.  2,  p.  1068,  et  seq. 
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confidence  in  respect  of  the  wives  of  witnesses,  not  parties,  who  are » 
much  within  the  reason  of  the  rule,  if  it  existed,  as  the  first-iDeationed 
class,  I  think  the  role  has  not  yet  been  established. 

As  to  the  authorities,  most  of  the  decisions  for  the  exclusion  of  the 
wives  of  parties  were  given  in  cases  when  the  husband  was  excluded, 
and  so  are  consistent  with  the  principle  of  union  of  admissibility.  In 
Bentlej  v.  Cook,  8  Doug.  422  (E.  G.  L.  R.  vol.  26),  the  wife  was  plain- 
^<yjt''y  tiff,  and  so  the  husband  *was  excluded ;  in  Davis  v.  Dinwoodv, 
-^  4  T.  R.  678,  the  wife's  trustees  were  plaintiffs  on  her  behalf, 
and  so  the  husband  was  excluded ;  and  thus  in  Hawksworth  v.  Showier 
&  Bojce,  12  M.  &  W.  45, f  the  wife  of  Boyce  was  excluded  from  givrnv 
evidence  for  Showier,  because  she  was  the  wife  of  a  party  to  the  issue 
Tinder  trial,  who  was  incapacitated  either  for  or  against  himself,  aud  iha 
same  incapacity  extended  to  the  wife. 

The  decisions  excluding  the  wife  where  the  husband  was  not  ex- 
cluded, upon  some  general  purpose  of  promoting  conjugal  peace,  appear 
untenable. 

In  Broughton  v.  Harpur,  2  Ld.  Ray.  752,  the  question  in  ejectment 
was  whether  the  plaintiff  was  son  and  heir  of  Hannah  Jaques ;  and  tbe 
first  wife  of  Jerome  Jaques  was  called  by  the  defendant  to  prove  tbat 
his  supposed  marriage  with  Hannah  was  null  because  she  had  been  pre- 
viously married  and  was  still  alive,  and  was  rejected  on  the  ground,  as 
mentioned  in  the  report,  that  she  swore  to  her  advantage  to  get  a  bus- 
band,  but  on  the  ground,  as  mentioned  in  some  later  ca8es,(a)  tbat  she 
would  criminate  her  husband  of  bigamy,  and  in  others,(i)  that  she  would 
occasion  dissension  with  her  husband.  But  her  evidence  would  operate 
nothing  in  regaining  her  husband ;  nor  would  it  criminate  him  more 
than  the  public  offer  of  it:  and  dissension  was  not  probable;  and 
according  to  the  law,  as  now  settled,  the  witness  would  be  admitted. 

In  Rex  t;.  Cliviger,  2  T.  R.  263,  upon  a  question  of  the  settlement 
of  a  woman  as  a  wife,  the  former  wife  of  the  alleged  husband  was  held 
*VIf\\  i^^^Q^isB^blo  ^0  prove  the  former  ^marriage,  and  contradict  tbe 
^  husband,  because  it  might  tend  to  criminate  him  of  bigamy  and 
perjury.  Here  also  the  public  offer  of  the  evidence  had  all  the  tendency 
that  the  evidence  would  have  had ;  and  here  also  evidence  essential  for 
ascertaining  the  truth  was  excluded  lest  a  tendency  should  be  created 
which  already  existed.  The  principle  of  exclusion  laid  down  in  tbts 
decision  was  received  with  dissent  by  the  Court  in  Rex  v.  AH  Saints 
Worcester,  6  M.  &  S.  194,  and  in  Rex  v.  Bathwick,  2  B.  fc  Ad.  639  (S. 
G.  L.  R.  vol.  22) ;  and  in  these  cases  the  exclusion  of  the  wife  was  said 
to  be  confined  to  cases  where  the  husband  was  a  party.  They  therefore 
in  effect  deny  any  direct  ground  of  exclusion  on  account  of  domestic 
peace,  as  applicable  to  all  witnesses.    In  O'Connor  v.  Majoribanb,  4 

(a)  See  Rex  v.  AU  Salnti,  Worcester,  6  M.  ik  S.  194. 
(6)  See  Bex  «.  CUfiger,  2  T.  R.  267. 
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M.  k  G.  435  (E.  C.  L.  R.  vol.  43),  the  widow  was  held  incompetent  to 
prove  the  anthoritj  of  her  deceased  husband  to  pledge  some  property 
for  a  loan,  on  the  ground  that  confidential  communication  between  hus- 
band and  wife  should  be  protected :  and,  although  the  communication 
in  question  was  not  confidential  but  intended  to  be  divulged,  the  Court 
thought  it  necessary  to  exclude  evidence  of  all  communications,  to  secure 
the  exclusion  of  those  which  were  confidential.  I  may  be  allowed  to 
doubt  this  necessity,  and  to  inquire  whether  it  is  satisfactory  to  sacrifice 
the  interest  of  truth  by  excluding  essential  evidence  for  the  sake  of  pro* 
tecting  a  confidence  which  never  existed. 

These  cases  lead  me  to  the  conclusion  that  from  the  union  of  interest 
between  husband  and  wife  there  was  a  union  of  incapacity,  and  upon  a 
restoration  of  capacity  to  the  one  the  other  is  also  rendered  admissible. 
The  legislative  authority  for  the  admission  of  wives  is  ^strong,  rt^nnj 
In  the  county  courts  they  are  made  competent ;  there  has  been  '- 
ample  experience  of  their  evidence ;  and  no  objection  has  been  made. 
In  bankruptcy  the  necessity  for  examining  the  wives  of  bankrupts  has 
been  long  recognised ;  and,  under  the  statute  now  to  be  construed,  the 
wives,  if  parties  to  the  record,  are  admissible  for  or  against  their  hus- 
bands ;  and  inconsistency  is  attributed  to  Parliament  if  it  be  supposed 
to  have  intended  that  the  wives  of  parties  generally  should  be  excluded, 
but  the  wives  of  parties,  having  an  individual  as  well  as  conjugal  inte- 
rest, should  be  admissible. 

If  the  question  may  be  considered  with  reference  to  the  interest  of 
truth,  it  is  clear  the  exclusion  of  essential  information  as  a  means  for 
finding  truth  is  absurd.  It  is  not  doubted  that  wives  often  possess 
essential  information  as  to  matters  within  the  usual  province  of  a  wife, 
and  as  to  those  conducted  by  her  as  agent  for  her  husband,  and  as  to 
those  which  she  has  happened  to  witness. 

If  essential  witnesses  are  excluded,  there  is  the  certain  evil  of  deciding 
without  knowledge,  and  there  is  the  probable  evil  of  shaking  confidence 
in  the  law :  these  evils  are  certain ;  and,  if  the  notion  of  a  compensating 
good  in  the  promotion  of  domestic  happiness  by  rendering  the  wife 
powerless  as  a  witness  be  analyzed,  I  believe  it  will  be  found  illusory. 
The  idea  that  husbands  generally  would  suborn  their  wives  to  perjury, 
and  persecute  them  if  they  spoke  truth,  is,  to  my  mind,  unworthy  of 
the  tinae;  there  is  no  reason  for  supposing  that  wives,  if  admitted, 
would  be  worse  treated  in  respect  of  their  testimony  than  in  respect  of 
any  other  part  of  their  conduct,  or  be  more  prone  to  untruth  than  any 
other  class  of  witnesses ;  and,  if,  by  reason  of  the  exclusion  of  the  wife, 
the  husband  has  to  suffer  an  adverse  judgment  'contrary  to  r^o^g 
imtb,  and  the  consequent  loss,  he  would  dissent  with  much  rea-  '- 
sou  from  the  zealous  declarations  that  such  a  mean  for  protecting  the 
peace  of  his  family  and  the  sanctity  of  his  marriage  was  better  than 
adaunisterbg  the  law  according  to  truth. 
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These  obsenrationa  apply  to  the  present  case ;  for  the  Imabaiid  wis 
examined,  and  did  not  understand  the  matters  in  question,  which  had 
been  managed  by  his  wife.  If  she  had  been  excluded  the  verdict  would 
have  been  for  the  plaintiff,  and  the  defendant  would  have  been  nade 
liable  to  a  demand  contrary  to  the  truth.  As  these  considerations 
were  in  my  mind  before  the  judgment  of  the  Exchequer  in  Barbat  e. 
Allen,  9  Exch.  609,f  and  as  they  refer  entirely  to  the  effect  of  the 
second  section,  which  was  not  much  discussed  in  that  case,  I  trust  I  am 
not  wanting  in  deference  if  I  say  that  my  opinion  is  not  changed. 

Bute  absolute.(a) 

(a)  Kflponed  by  0.  BUekborSj  Biq. 


BROUGHTON  v.  JACKSON.    Apnl  23.  * 

To  ft  eonnt  in  trespan  for  assanlUng  and  fnlaetj  imprlBODiDg  pluoiiff,  and  pntting  him  in  inos, 
defendant  pleaded:  That  he  was  oommander  of  one  of  the  Qneen'e  thipe  of  war,  at  aea;  that 
plaintiff,  at  the  times  when,  Ao.,  was  steward  of  the  ship,  and,  as  snch,  was  senrant  to  defend- 
ant on  board  the  said  ship,  and  had  aeeess  to  his  eabin,  and  had  the  charge  of  fats  goods  and 
chattels  there;  that  on  two  oooasions,  jast  before  the  times  when,  Ac,  moneys  bad  been  ftlo> 
nionsly  stolen  from  defendant's  possession  out  of  a  desk  then  being  in  hb  said  cabin ;  th^  opoa 
each  occasion  the  desk  had  been  clandestinely  opened  hy  moans  of  a  key,  and  Uie  plaintiff  bad 
access  to  and  eonid  hare  obtained  the  key  of  the  said  desk  and  nnloeked  the  same  and  taken 
away  the  said  moneys ;  and  defendant  then  beliCTed  that  no  other  person  had  or  eonld  hare 
obtained  access  to  the  key  of  the  said  desk  without  plaintiff's  knowledge ;  Wherefore  dcfendast* 
having  probable  cause  of  suspicion,  and  suspecting  the  plaintiff  for,  among  other  thingsi,  the 

■  causes  aforesaid,  to  hare  been  guilty  of  ihe  stealing,  Ac,  did,  as  such  commander,  and  as  be 
lawfully  might  for  the  cause  aforesaid,  gently  lay  hands,  Ac,  and  put  plaintiff  in  irons,  and  to 
keep  him  (the  same  being  a  reasonable  mode  of  detainer)  for  a  reasonable  time  nati]  defendaat, 
as  commander,  Ac,  could  examine  into  the  circumstances  of  suspicion  against  plainiiff  accord* 
ing  to  law  and  for  the  purpose  of  reporting  to  the  Lords  of  the  Admiralty  or  bringing  plainriff 
to  trial,  if  it  appeared  right  to  do  so.    KopUcation,  De  InjuriSL 

After  Tcrdict  for  defendant  on  this  plea, 

Held,  on  motion  for  judgment  non  obstante  yeredioto. 

That  in  an  action  for  false  imprisonment  on  a  criminal  charge  by  a  person  not  being  a  peart 
oflBoor,  mere  belief  is  not  a  sufficient  justification,  but  facts  must  be  shown  on  which  the  i^H 
was  grounded,  in  order  that  the  Court  may  judge  whether  or  not  the  defendant  had  probaUe 
cause  for  arresting.  That  all  the  facts  need  not  be  set  out,  but  only  enough  to  show  gnmcd 
of  reasonable  suspicion.  That  the  facts  alleged  here  wore  sufficient,  at  least  after  TeniioC;  aai, 
per  Lord  Campbell,  C.  J.,  they  would  haTC  been  so  on  demurrer. 

And  that,  if  the  plaintiff  meant  to  contend  that  the  facts  did  not  juitify  putting  in  irons  as  a  mode 
of  detainer,  he  should  hare  new  assigned. 

Trespass.  The  declaration  stated  that  defendant,  on,  &c.,  and  on 
^ojqn  divers  other  days,  &c.,  with  force  and  *arms  assaulted  the  plain- 
^  tiff,  and  then  beat,  bruised,  and  ill  treated  him,  and  then  put  the 
plaintiff  in  irons,  and  then  imprisoned  him,  and  then  kept  and  detained 
him  in  prison,  without  any  reasonable  or  probable  cause  whatsoever,  for 
a  long  apace  of  time  (to  wit),  the  space  of  one  month  then  next  follow- 
ing, contrary  to  law  and  against  the  will  of  the  plaintiff,  whereby  plain- 
tiff was  greatly  hurt,  &c.,  and  was  jM-evented  from  attending  to  his  law- 
ful affairs,  and  injured  in  his  credit. 
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Pleas.     1.  Not  Ghiilty.    Xsave  thereon. 

2.  As  to  the  assaulting,  beating,  and  ill-treating  plaintifF,  and  putting 
him  in  irons,  and  imprisoning  and  keeping  and  detaining  him,  in  the 
declaration  mentioned :  That,  before  and  during  all  the  time  in  the  de- 
claration mentioned  (to  wit),  on  18th  September,  a.  b.  1851,  and  on 
the  said  other  dajs  therein  mentioned,  defendant  was  a  Lieutenant  in 
the  Royal  Navy  and  Commander  of  Her  Majesty's  steam-vessel  and 
ship  of  war  «« Lucifer,"  then  belonging  to  the  Royal  fleet,  and  then 
ijing  and  being  on  the  high  seas  (to  wit),  in  Douglas  Bay,  off  the  Isle 
of  Man.    And  that,  before  and  at  the  said  times  when,  kc,  (to  wit),  on 
16th  September,  in  the  year  aforesaid,  the  plaintiff  was  steward  of  and 
on  board  the  said  vessel  and  belonging  to  the  fleet,  and,  as  such  steward, 
was  the  servant  of  defendant,  and  had  access  to  the  cabin  of  defendant 
in  the  said  ship,  and  the  charge  of  the  goods  and  chattels  of  defendant 
then  being  in  such  cabin :  and,  plaintiff  so  being  such  servant  as  afore- 
Baid,  divers  moneys  of  defendant  (to  wit),  two  *pounds  and  ten  r*no/> 
pounds  respectively,  the  property  of  defendant,  had  been  and  ^ 
were  feloniously  stolen,  taken,  and  carried  away  from  and  out  of  the 
possession  of  defendant,  and  out  of  a  certain  desk  then  being  in 
the  said  cabin,  upon  two  several  occasions  just  before  the  said  times 
when,  &c.,  to  wit,  on  the  day  and  year  last  aforesaid :  And  defendant 
uith  that,  upon  each  occasion  on  which  the  said  sums  of  money  were 
respectively  stolen,  the  said  desk  had  been  clandestinely  opened  and  un- 
locked for  that  purpose  by  means  of  a  key ;  and  that  the  plaintiff  had 
access  to  and  could  have  obtained  the  key  of  the  said  desk,  and  could 
have  unlocked  and  opened  the  same  and  taken  and  carried  away  the 
said  moneys  upon  the  said  several  occasions  aforesaid :  And  defendant 
saith  that  he  then  believed  that  no  other  person  had  or  could  have  ob- 
tained access  to  the  key  of  the  said  desk  without  the  knowledge  of  the 
said  plaintiff:  Wherefore  defendant,  having  good  and  probable  cause 
of  suspicion  and  vehemently  suspecting  the  plaintiff  for,  among  other 
things,  the  causes  aforesaid,  to  have  been  guilty  of  or  concerned  in  the 
stealing  and  carrying  away  of  the  said  moneys  of  defendant,  did,  at  the 
said  times  when,  &c.,  as  such  commander  as  aforesaid,  and  as  he  law- 
fully might  for  the  cause  aforesaid,  gently  lay  hands  upon  the  plaintiff, 
and  did  put  him  in  irons,  and  so  did  keep  and  detain  him  (the  same 
being  a  reasonable  mode  of  detainer),  as  in  the  declaration  mentioned, 
for  a  reasonable  time,  to  wit,  until  defendant,  as  commander  of  the  said 
ship  ID  which  the  said  felony  was  committed,  could  examine  into  and 
investigate  the  circumstances  of  suspicion  against  the  plaintiff  accord- 
ing to  law,  and  for  the  purpose  of  making  a  due  report  of  all  the  said 
circamatances  to  and  for  the  information  of  the  Lords  of  *the  ri^oo-i 
Admiralty,  or  of  bringing  the  plaintiff  to  trial  on  the  said  felony,  '- 
if  upon  investigation  it  appeared  to  him  the  defendant  right  and  proper 
BO  to  do.    And  defendant  avers  that  he  did,  as  such  commander,  and 
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irlthin  a  reasonable  time  in  that  behalf,  to  wit,  on  the  day  and  year 
last  aforesaid,  examine  into  and  investigate  the  said  circamstaoees  of 
suspicion  against  the  plaintiff  touching  the  said  felony,  and  did  after- 
wards, and  within  a  reasonable  time  in  that  behalf,  to  wit,  on  the  day 
and  year  aforesaid,  discharge  t^nd  release  the  plaintiff  from  farther 
custody  and  detainer.  And  defendant  saith  that  by  means  of  the  afore- 
said premises  the  plaintiff  was  assaulted  and  imprisoned,  and  kept  and 
detained,  as  in  the  declaration  mentioned,  the  same  being  a  reasonable 
time  for  that  purpose,  and  lawful  and  just  for  the  cause  aforesaid: 
which  are  the  alleged  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  plaintiff  hath  above  complained  against  de- 
fendant.    Verification. 

Replication :  De  Injuria.     Issue  thereon 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  sittings  in  Middle* 
sex  after  last  Michaelmas  term,  a  verdict  was  found  for  the  plaintiff  on 
the  first  issue  and  for  the  defendant  on  the  second.  Prideaux,  in  last 
Hilary  term  (January  15th),  moved  for  a  rule  to  show  cause  why  there 
iltoQe)^^  should  uot  be  a  new  trial,(a)  or  judgment  for  the  ^plaintiff  on 
'^^  the  second  issue,  non  obstante  veredicto.  The  Court  granted  a 
rule  nisi  for  judgment  non  obstante  veredicto,  and  ordered  the  case  to 
be  put  into  the  special  paper,  and  argued  as  on  a  concilium. 

Keating  now  showed  cause. — The  question  is,  whether  the  circum- 
stances pleaded  as  the  cause  of  detention  are  a  sufficient  justification 
after  verdict.  It  must  be  admitted  that  this  is  a  matter  to  be  decided 
by  the  Court.  The  authorities  are  in  favour  of  the  defendant.  In 
Mure  V.  Kaye,  4  Taunt.  84,  which  was  cited  in  moving,  the  averments 
on  which  the  justification  mainly  rested  were  that  certain  things  were 
done  (« suspiciously ;"  no  rational  ground  of  suspicion  being  shown  upon 
the  record.  That  was  a  much  weaker  case  than  the  present ;  and  the 
argument  was  on  demurrer.  Slighter  grounds  of  charge  than  are  shown 
here  were  held  to  support  the  justifications  in  Beckwith  v.  Philby,  6 
B.  &  C.  635  (E.  C.  L.  B.  vol.  13),  and  Musgrove  r.  Newell,  1  M.  &  W. 
582, t  S.  C.  Tyr.'&;  O.  957.  In  the  latter  case,  though  the  plaintiff 
had  a  verdict  on  the  first  trial,  Alderson,  B.,  on  the  second,  <«  directed 
a  nonsuit  upon  the  ground  that  there  was  probable  cause."  (6)  In 
Davis  v.  Russell,  5  Bing.  354  (E.  C.  L.  R.  vol.  15),  where  the  suspicion 

(a)  The  ground!  wore  that  the  rerdiel  was  tgainst  ths  eridenee,  and  that  the  Lord  Chief 
Jovtice  had  left  it  to  the  jary  to  say  whether  or  not  the  putting  in  irons  was,  u  alleged  in  ih« 
plea,  "a  reasonable  mode  of  detainer;"  this  (as  Pridtaux  contended)  being  a  point  of  law,  which 
the  Judge  himself  ought  to  have  determined.  [Lord  Campbell,  C.  J. — Was  not  it  for  the  jorr 
to  say  whether,  under  the  ciroumstanees,  it  was  reasonable  to  put  a  man  in  irons?  Wi«Bni4!i, 
J. — If  the  words  had  been  "  a  necessary  mode  of  detainer,"  could  there  hare  been  any  deobt? 
Suppose  the  question  to  hare  been  whether  or  not  the  plaintiff  made  so  much  resistaAee  that 
confinement  in  irons  became  necessary :  surely  that  was  for  the  Jury.]  If  that  was  to,  then  the 
necessity  -ras  not  made  out  by  the  eridenoe.  Wright  «.  Court,  4  B.  a  C.  &96  (B.  C.  L.  R.  toL  !•), 
shows  this.  ,  The  Court  (Lord  Campbell,  C.  J.,  Patteson  and  Wightman,  Js.)  reAiaed  a  lule  aiai 
for  a  new  trial. 
.  (6)  Aldenon,  B.»  lo  stotedin  Panton  v.'Williami,  2  Q.  B.  169, 186  (B.  C.  L.  R.  toL  41\ 
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vas  grounded  wholly  upon  an  anonymous  letter,  the  Judge  told  the 
jury  (in  substance)  that  the  facts,  if  believed  by  them,  *were  r^tooD 
probable  cause;  and  this  was  held  a  sufficiently  good  direction.  *- 
[Ckompton,  J. — The  case  of  most  frequent  occurrence  is  when  facts  are 
alleged  as  ground  for  carrying  the  plaintiff  before  a  magistrate,  not  for 
the  defendant's  taking  the  law  into  his  own  hands.]  The  captain  of  a 
ship  holds,  in  some  sense,  the  situation  of  a  magistrate,  while  on  board 
bis  ship.  West  v.  Bazendale,  9  Com.  B.  141  (£»  C.  L.  R.  vol.  67), 
though  the  decision  turned  on  points  not  raised  by  the  present  case, 
shows  that  the  defence  is  sufficient  in  law  if  facts  are  pleaded  and  proved 
to  such  an  extent  as  justifies  a  suspicion.  [Lord  Campbell,  C.  J. — It 
is  impossible  to  enunciate  as  a  distinct  proposition  what  is  or  is  not 
probable  cause ;  which  has  made  me  doubt,  or  at  least  regret,  probable 
caose  being  matter  of  law.] 

Prideauz^  oontrd.. — ^It  may  be  admitted  that  every  case  of  this  kind 
must  stand  on  its  own  grounds :  but  the  defendant  has  to  show  actual 
causes  of  suspicion  which  would  justify  arresting  the  plaintiff,  keeping 
him  in  custody,  and  subjecting  him  to  examination ;  and  of  those  causes 
the  Court  will  judge,  as  was  done  in  Mure  t^.  Kaye,  4  Taunt.  84.  Wher- 
ever the  justification  has  been  held  sufficient,  some  facts  have  been  shown, 
tending  to  implicate  the  plaintiff,  and  not  a  mere  belief,  as  in  the  present 
plea.  Facts  of  this  kind  were  set  forth  and  proved  in  West  v.  Baxen- 
dale :  and  the  distinction  was  there  pointed  out  in  argument  (with  respect 
to  a  piece  of  evidence  rejected  by  the  Judge),  between  facts  which  show 
probable  cause,  and  facts  which  only  show  bona  fides  in  the  defendant. 
His  belief  may  be  material  to  the  question  of  bona  fides,  but  not  to  that 
of  probable  cause.  A  ^belief  is  alleged  in  the  present  case,  but  i-^iqq^ 
DO  facts  beyond  it  to  which  the  Court  can  aspribe  any  weight.  *- 
<^Tbe  key  of  the  said  desk"  is  not  stated  to  have  been  that  with  which 
the  desk  was  opened.  [Lord  Campbell,  C.  J. — May  not  we  intend  so 
after  verdict  ?]  It  is  not  alleged  that  in  fact  no  person  but  the  plaintiff 
had  access  to  the  key.  There  is  no  ground  for  saying  that  the  captain 
of  a  ship  acts,  in  a  case  like  this,  with  the  authority  of  a  magistrate.  As 
to  putting  the  plaintiff  in  irons,  <«  the  same  being  a  reasonable  mode  of 
detainer"  is  not  a  justification  in  fact,  but  only  the  expression  of  an 
opinion.  [WiGHTMAN,  J. — The  jury  have  found  that  it  was  a  reasona- 
able  mode.]  The  question  was  not  raised  in  the  form  of  an  issue  of 
fact.  In  Wright  v.  Court,  4  B.  &  C.  696  (E.  C.  L.  R.  vol.  10),  the 
defendants  were  charged  with  falsely  imprisoning  the  plaintiff  and  hand* 
cuffing  him;  and  their  plea  was,  that  ««they  handcuffed  plaintiff"  «mii 
order  to  prevent  his  escape,  and  took  him  so  handcuffed  before  a  justice, 
to  be  then  and  there  interrogated,"  &c. :  but  the  Court  held  this  insuf- 
ficient, saying:,  «The  defendants  have  also  justified  handcuffing  the 
plaintiff  in  order  to  prevent  his  escape,  but  they  do  not  aver  that  it  was 
necessary  for  that  purpose,  or  that  he  had  attempted  to  escape."    There 
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is  no  distinction  on  this  point  between  arrests  at  sea  and  on  shore. 
Bospicion  of  felony  does  not  justify  putting  in  irons :  specific  grounds 
of  fact  ought  to  be  shown.  Seymour  v.  Maddox,  16  Q.  B.  826  (E.  C. 
L.  R.  vol.  71),  bears  an  analogy  to  this  case.  There  the  declaration 
Was  in  case  for  leaving  an  aperture  in  the  floor  of  a  theatre  insufficientlj 
fenced  and  lighted,  whereby  the  plaintiff  suffered  injury :  the  declaration, 
^oQrn  after  stating  certain  facts,  averred  K<that  it  then  became  *and 
^  was  the  duty  of  the  defendant"  to  cause  the  said  floor  to  be 
lighted,  &c. :  and  the  Court  held,  on  motion  in  arrest  of  judgment,  thit 
the  count  was  insufiicient,  for  that  the  facts  set  forth  did  not  show  anj 
legal  duty,  and  that  the  allegation  of  duty  could  not  aid,  for  that  the 
declaration  must  stand  or  fall  by  the  facts  stated.  The  question  of 
duty,  as,  here,  the  question  of  belief,  was  not  one  upon  which  the  jory 
had  means  of  deciding. 

Keating^  in  reply. — The  substantive  complaint  in  this  case  is  tlie 
coercion,  generally ;  if  the  plaintiff  meant  to  contend  that  the  coercion 
by  putting  in  irons  was  excessive,  he  should  have  new  assigned.  The 
plea  alleges  it  to  have  been  a  reasonable  mode  of  detainer.  In  Wright 
tr.  Court,  4  B.  &  G.  596  (E.  C.  L.  R.  vol.  10),  the  defendants  pleaded, 
as  their  justification  of  handcuffing  plaintiff,  that  it  was  «<  to  prevent 
his"  escape :  and  the  objection,  on  demurrer,  was,  that  the  averment 
made  it  necessary  to  show  that  an  attempt  to  escape  was  made,  or  might 
have  been  expected  but  for  the  handcuffing. 

Lord  Campbell,  C.  J. — I  think  this  plea  is  sufficient,  and  would 
have  been  so  on  demurrer.  The  defendant,  in  a  pase  of  this  kind,  most 
show  reasonable  grounds  of  suspicion  for  the  satisfaction  of  the  Court ; 
it  is  not  enough  to  state  that  he  himself  reasonably  suspected.  But  he 
is  not  bound  to  set  forth  all  the  evidence ;  it  is  enough  if  he  shows  facts 
which  would  create  a  reasonable  suspicion  in  the  mind  of  a  reasonable 
man.  Now  the  facts  stated  here  are  that  the  plaintiff  was  the  defend- 
ant's servant,  and,  as  such,  had  a<;cess  to  his  cabin,  and  had  the  charge 
^^8f)1  ^^  ^^^  goods  and  chattels  there;  that,  *on  two  occasions  just 
^  before  the  times  when,.  &c.,  moneys  had  been  feloniously  stolen 
from  the  defendant's  possession,  out  of  a  desk  then  being  in  his  said 
cabin;  that  upon  each  occasion  the  desk  had  been  clandestinely  opened 
by  means  of  a  key ;  and  that  the  plaintiff  had  access  to  and  could  hare 
obtained  the  key  of  the  said  desk  and  unlocked  the  same  and  taken 
iiway  the  said  moneys,  and  defendant  believed  that  no  other  person  had 
or  could  have  obtained  access  to  the  key  of  the  said  desk  without  plain- 
tiff's knowledge:  wherefore  the  defendant,  having  probable  cause  of 
suspicion,  and  suspecting  the  plaintiff  for,  amongst  other  things,  the 
causes  aforesaid,  to  have  been  guilty  of  the  stealing,  did,  as  he  lawfully 
might,  &c.  Was  there  not,  under  these  circumstances,  sufficient  ground 
for  suspecting  that  the  plaintiff  had  committed  the  felony?  The  plain- 
tiff is  alleged  to  have  bad  access  to  <<  the  key"  of  the  desk.     The  arga> 
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sient  on  his  side,  insisting  upon  facts  to  support  the  justification*  would 
almost  go  to  the  length  of  asserting  that  the  plea  would  have  been 
ittsafficient  if  it  had  alleged  that  no  one  but  the  plaintiff  had  access  to 
tke  key.  Bat  can  there  be  any  doubt  that  the  statement,  as  made, 
goes  far  enough  7  Consistently  with  the  pleas  another  person  might 
bye  had  access  to  the.  key;  but  it  might  have  been  under  circumstances 
not  raising  the  remotest  suspicion.  I  agree  with  Mr.  Prideaux  that 
the  mere  belief  of  the  defendant  is  not  sufficient ;  but,  in  addition  to 
that,  here  are  facts  which  show  that  a  reasonable  man  might  have 
believed  as  he  did.  As  to  the  putting  in  irons,  it  is  justified  as  a  rea- 
sonable mode  of  detainer :  and,  after  verdict,  we  must  take  that  to  have 
been  proved.  There  is  something  frightful  in  the  idea  of  being  put  in 
irons:  bat  it  is  only  a  mode  of  detention;  *and,  if  it  was  exces-  r^oo^ 
sire,  the  plaintiff  should  have  new. assigned.     .    .  '- 

WiOHTMAsr,  J. — After  verdict  we  need  not  consider  some  objections 
tbieh  might  have  been  made  to  this  plea  on  special  demurrer.  The 
jory  have  found  that  the  defendant  did  believe  that  no  person  but  the 
plaintiff  could  have  had  access  to  the  key  of  the  desk  without  his 
knowledge.  Then  look  at  the  other  circumstances  on  the  record, 
adding  that  fact.  The  plaintiff  had  charge  of  the  defendant's  effects ; 
the  defendant  had  twice  lost  money  shortly  before  the  committing  of 
the  alleged  trespasses :  the  plaintiff  had  access  to  the  key  of  the  desk 
from  which  the  money  was  taken:  and  it  may  well  be  inferred  from  the 
statements  that  the  key  which  the  plaintiff  had  access  to  was  the  key 
with  which  the  desk  was  opened.  Sufficient  ground,  then,  in  fact,  is 
stated  for  the  suspicion.  As  to  the  putting  in  irons,  the  jury  have 
foand  it  to  be  a  reasonable  mode  of  detainer ;  and  there  is  nothing 
before  us  to  show  the  contrary. 

Erlb,  J. — It  appears  sufficiently  on  .the  plea  that  the  felony  was 
committed  by  means  of  an  instrument,  and  that  the  plaintiff  had  access 
to  that  instrument,  and  the  defendant  believed  that  he  alone  had  such 
access.  We  need  not  consider  to  what  extent,  in  a  case  of  this  kind, 
facts  as  well  as  suspicion  must  be  shown ;  here  the  facts  are  clearly 
ftafficient.  Suppose  it  appeared  that  the  defendant  had  been  robbed  by 
s  particular  individual :  that  he  had  seen  that  individual,  and  that  after- 
wards, seeing  the  plaintiff,  he  believed  him  to  be  the  man.  I  cannot  think 
that  that  would  not  be  a  sufficient  ^justification.  On  the  point  r^ooo 
ss  to  putting  in  irons,  I  agree  in  what  has  been  already  said.        ^ 

Crompton,  J. — I  have  had  some  doubt  whether  the  grounds  averred 
bere  were  not  too  slight ;  but  I  think  they  are  sufficient.  It  clearly 
wonld  not  be  enough  to  say  «« I  believed  the  plaintiff  to  be  guilty ;"  a 
belief  which  might  rest  upon  report,  or  conjecture,  or  clairvoyance. 
Actual  ground  of  belief  must  be  shown.  But  here  the  defendant  does 
fibow  it,  by  alleging  that,  just  before  the  time  in  question,  the  plaintiff 
had  charge  of  the  desk  and  aceeas  to  the  key.    The  grounds  of  fact  are 
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rather  slighter  than  in  other  cases  which  have  been  decided;  bnt  tbey 
are  sufficient.  As  to  the  confinement  in  irons :  it  is  enough,  npoa  thk 
record,  if  there  were  any  possible  circumstances  under  which  it  might 
be  right  to  put  anj  irons  upon  the  plaintiff.  Rule  discharged. 


The  QUEEN  v.  The  Inhabitants  of  SLAWSTONE.    April  24. 

CToder  sUt  11  A  13  Viot  o.  81,  ••  9,  whleh  proridM  that  %  period  of  foartMn  dayt  iflcr  *tht 
sending"  «  copy  of  the  depositiona  on  which  an  order  of  remoral  is  made,  shaU  be  allowed  for 
« the  giring"  notice  of  appeal,  sneh  notice,  if  sent  by  post  under  stat  14  A  15  Viet  e.  Iti,  l 
10,  is  to  be  considered  as  given  on  the  day  on  i^iefa,  by  the  ordinary  eoorse  of  peet,  it  ei^l 
to  hare  reached  the  ptatj  to  whom  it  is  senly  though  in  iaet  it  azrire  by  the  pott  on  t  iskt 
day. 

On  appeal  against  an  order  of  two  justices  for  the  removal  of  Thonts 

Ward,  his  wife  and  children,  from  the  parish  of  Slawstone,  in  the  coonty 

^oQoi  ^^  Leicester,  '^to  the  parish  of  LeveriDgton  Parson  Drove,  in  the 

^  county  of  Cambridge,  the  Sessions  quashed  the  order,  subject  to 

the  opinion  of  this  Court  upon  the  following  case. 

The  order  of  removal  was  made  at  Market  Harborough,  Leicester- 
shire, on  5th  August,  1851 ;  and,  on  the  7th  of  the  same  month,  notice 
of  chargeabilitj,  and  a  copy  of  the  order  of  removal,  together  with  s 
statement  of  the  grounds  of  removal,  were  sent  by  post  from  Market 
Harborough  to  the  appellant  parish.  The  solicitors  for  the  appellant 
parish  applied  by  letter,  posted  at  Wisbeach  on  26th  August,  to  the 
clerk  of  the  justices  by  whom  the  order  had  been  made,  for  a  copy  of 
the  depositions,  which  was  sent  to  them  in  a  letter  posted  at  Market 
Harborough  on  8d  September,  and  received  by  the  appellants'  solicitors 
on  5th  September. 

On  17th  September  the  solicitors  for  the  appellant  pariah  posted  a 
letter  at  Wisbeach,  containing  a  notice  of  appeal,  which,  in  the  rego* 
lar  course  of  post,  ought  to  have  arrived  at  Market  Harborough,  the 
post  town  for  the  respondent  parish,  on  the  19th.  On  that  day  the 
pauper  and  his  family  were  removed  to  the  appellant  parish.  It  ap- 
peared that  the  letter  in  fact  reached  Market  Harborough  upon  the 
20th. 

On  these  facts  it  was  contended,  for  the  respondents,  that  the  appeal 
should  be  disallowed,  as  the  notice  thereof  had  not  been  given  within 
the  prescribed  time.  The  Sessions  allowed  the  appeal  and  quashed  the 
order. 

If  the  Court  of  Queen's  Bench  should  decide  that  the  notice  of  ap* 
peal  was  given  in  due  time,  the  order  was  to  be  quashed ;  if  otherwise, 
the  order  to  be  confirmed. 

^8901      P^M^Vj  ii^  support  of  the  order  of  Sessions. — The  '^notice  of 
^  appeal  was  given  in  time.    Stat.  11  k  12  Vict.  c.  31,  a.  9,  pnh 
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Tides  that  a  « period  of  fourteen  days  after  the  nending  of*  the  copy 
of  the  depoflitioQS  <<  shall  be  allowed  for  the  giving  of  sach  notice  of 
appeal."    Now,  if  by  <«  the  sending"  is  meant  the  putting  the  copy  into 
the  post,  then  by  <«  the  giving"  of  the  notice  of  appeal  most  be  meant 
the  putting  such  notice  into  the  post.     In  that  case  the  notice,  which 
was  posted  on  the  17th  September,  was  given  within  fourteen  days  of 
the  sending  of  the  copy  of  the  depositions,  which  was  posted  on  the 
3d.  If,  on  the  other  hand,  the  fourteen  days  are  to  be  calculated  from 
the  day  when  the  copy  of  the  depositions  was  received  by  the  appel- 
lants, namely,  5th  July,  then,  as  according  to  the  ordinary  course  of 
post  the  respondents  would  have  received  the  notice  on  the  19th,  which 
voold  be  fourteen  days  after,  the  notice  must  still  be  held  to  have  been 
giren  by  the  prescribed  time.    Whichever  mode  of  calculation  be  adopt- 
ed, the  same  terminus  a  quo  must  be  given  as  regards  the  sending  both 
of  the  copy  of  the  depositions  and  the  notice  of  appeal.    [Colbridqe, 
J.-— Suppose  the  notice  had  been  put  in  the  post,  and  never  arrived  at 
all.]    In  Bishop  v.  Helps,  2  Com.  B.  45  (E.  G.  L.  R.  vol.  42),  it  was 
held  that,  under  the  Registration  Act,  6  Jt  7  Vict.  c.  18,  the  posting 
of  a  notice  of  objection,  in  sufficient  time  for  it  to  arrive,  in  the  ordi- 
nary coarse  of  post,  by  a  particular  day,  as  required  by  sect.  100,  was 
a  safficient  service  of  such  notice  on  that  day ;  and  that  the  fact  of 
delivery  of  the  notice  within  the  proper  time  was  not  essential.     In 
Stocken  v.  Collin,  7  M.  Jt  W.  515,t  and  Woodcock  v.  Houldsworth,  16 
M.  k  W.  124,t  the  same  principle  was  adopted  with  respect  to  notice 
of  the  dishonour  of  a  bill  *of  exchange.   And  in  Dunlop  v.  Hig-  ri^oM 
gins,  1  H.  Lords  Ca.  881,  it  was  held  that  a  contract  is  suffi-  *- 
cientlj  accepted  by  the  posting  of  a  letter  declaring  acceptance  of  it. 

MaunMell  and  0* Briefly  contri. — The  words  « giving  of  such  notice 
of  appeal"  in  stat.  11  &  12  Yict.  c.  81,  s.  9,  clearly  mean  the  actual 
apprising  of  the  respondents  by  the  appellants  that  they  intend  to  ap- 
peal, not  merely  the  preliminary  steps  taken  by  the  appellants  for  the 
purpose  of  such  apprising.  Notices  and  grounds  of  appeal  could  not 
be  sent  by  post  until  the  passing  of  stat.  14  &  15  Vict.  c.  105,  sect.  10 
of  which  provides  that  <<  it  shall  be  lawful  and  sufficient  to  send  any 
notice  of  appeal  against  an  order  of  removal,  or  statement  of  grounds 
of  appeal  against  such  order,  by  post  or  otherwise,  in  like  manner  as  ft 
copy  of  an  order  of  removal  and  statement  of  grounds  of  removal  may 
now  be  sent  by  law. "(a)  This  section  merely  allows  the  substitution  of 
the  post  for  a  special  messenger :  and,  if  a  special  messenger  had  taken 
more  than  the  usual  time  in  delivering  the  notice  of  appeal,  it  could  not 
have  been  held  that  the  notice  was  given  at  the  time  when  it  ought 
properly  to  have  been  delivered.  [Lord  Campbell,  G.  J. — The  sender 
in  such  a  case  takes  for  granted  the  punctuality  of  the  messenger:  we 
:^nst  suppose  the  Legislature  to  take  for  granted  the  punctuality  of  the 

(o)  Soo  fUt  4  A  6  W.  4,  e.  76,  ■.  79. 
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post*]  The  point  of  time  from  which  the  fourteen  dsys  are  to  he  reck« 
oned  is  the  <«  sending"  of  the  copy  of  the  depositions ;  that  is,  the 
posting  it.  If  the  parties  sending  it  do  not  receive  a  notice  of  appeal 
within  fourteen  days  after  such  sending,  they  are  entitled  to  remove  the 
pauper.  The  language  of  the  statute  is  different  with  respect  to  the 
♦^Q91  *^^f7  ^^  depositions  and  the  notice  of  appeal ;  in  the  former 
^  case  it  speaks  merely  of  <<  sending,"  that  is,  posting  or  putting 
into  the  hands  of  a  messenger ;  in  the  latter  case  it  uses  the  word 
« giving,"  which  implies  not  only  sending  but  delivering.  Bishop  f. 
Helps,  2  Com.  B.  45  (E.  G.  L.  R.  vol.  42),  turned  upon  the  language 
of  a  particular  statute.  By  that  Act,  6  &  7  Vict.  c.  18,  s.  100,  it  is 
specially  provided  that  the  production,  by  the  party  posting  a  notice  of 
objection  to  a  voter,  of  the  duplicate  stamped  and  given  back  to  him  by 
the  postmaster  at  the  time  of  such  posting,  shall  be  evidence  of  the 
notice  having  been  given  to  the  voter  on  the  day  on  which,  by  ordinary 
course  of  post,  it  would  have  reached  him :  and  the  chief  question  ia 
the  case  was,  whether  a  notice  to  the  overseers,  under  sect.  101,  came 
within  the  same  rule.  Stat.  14  &  15  Vict.  c.  105,  contains  no  such 
special  provision.  Stocken  v.  Collin,  7  M.  &  W.  515,t  Woodcock  v. 
Houldsworth,  16  M.  &  W.  124,t  and  Dunlop  v.  Higgins,  1  H.  Lords  Ca. 
881,  are  not  in  point ;  they  are  all  cases  of  mercantile  transactions,  where 
there  is  mutuality,  which  does  not  exist  here. 

Lord  Campbell,  C.  J. — It  seems  to  me  that  there  is  no  difficulty  in 
construing  stat.  11  k  12  Vict.  c.  81,  s.  9.  The  effect  of  that  section  is 
that  a  notice  of  appeal  must  be  held  to  be  given  at  the  time  when,  ac- 
cording to  the  ordinary  course  of  post  (if  it  be  sent  by  post,  under  stat. 
14  &  15  Vict.  c.  105,  s.  10),  it  would  reach  the  party  to  whom  it  is 
sent.  The  notice  in  the  present  case,  therefore,  was  given  within  the 
proper  time.  The  same  interpretation  must  apply  to  the  word  ««send- 
iog,"  with  respect  to  the  copy  of  the  depositions.  Even  if  that  word 
^qQQ-|  be  held  to  mean  the  '^mere  posting,  the  rule  must  be  reciprocal ; 
-'  and  in  that  case,  also,  the  notice  will  have  been  given  in  proper 
time.  I  am,  however,  clearly  of  opinion  that  the  construction  whidi  I 
have  first  suggested  is  correct. 

CoLBRlDGE,  J. — I  am  of  the  same  opinion.  The  construction  which 
we  give  to  the  statute  carries  out  the  intention  of  the  Legislature,  which 
was  that  appellants,  after  receiving  a  copy  of  the  depositions,  shoold 
have  fourteen  days  to  consider  whether  they  would  appeal  or  not.  If 
they  choose,  as  stat.  14  k  15  Vict.  c.  105,  s.  10,  allows  them,  to  send 
their  notice  by  a  public  messenger  instead  of  a  private  one,  they  are 
not  responsible  for  the  delay  of  the  former,  though  they  would  be  for 
that  of  the  latter. 

WiQHTMAN,  J.,  concurred. 

(Crompton,  J.,  had  left  the  Court.) 

Order  of  Sessions  confirmed. 


18  ADOLPHUS  &  ELLIS.    N.  S.  898 


The  QUEEN  against  EDMUND  WILLIAMS.    April  24. 

An  order,  made  bj  two  JiuUeef  under  the  Tithe  Commutation  Aet,  5  A  6  IHet  o.  54,  •«  H,  for 
payment,  by  way  of  eontribntion,  of  a  proportion  of  rent-eharge  on  a  oloae,  after  stating  that 
eompbiot  on  oath  had  been  made  before  one  of  the  said  jnetioes,  of  the  leveral  matters  giring 
them  jarbdietion  to  make  the  order,  proeeeded  as  follows :  **  And  now  at  this  day  the  said** 
(complainant  and  the  party  summoned)  '<  appear  before  na  the  undersigned  Jnstiees,  and  wo,(a) 
hiring  examined  into  the  merits  of  the  said  oomplaint,  do,  in  puriuanee  of  the  statute  In  that 
ease  made  and  prorided,  determine  that  the  Just  proportion,"  ±e.,  "  to  be  oontributed  by  X. 
W."  (00  whom  tho  order  was  made)  <'ia  respeet  of  the  said  dose"  is,  4e,  The  order  thea 
declared  the  amount  of  the  proportion  payable,  and  ordered  payment 

Held,  that  the  order,  upon  the  face  of  it^  was  insufficient,  inasmuch  as  it  did  not  show  any  a^jo- 
dieation,  express  or  implied,  of  the  truth  of  the  matters  of  oomplaiat 

Pashlet,  in  last  Hilary  Term,  obtained  a  rule  nisi  to  quash  an  order 
made  bj  two  justices  for  the  ^county  of  Denbigh,  dated  23d  r^oqA 
July,  1851,  as  to  the  first  proportion  of  a  certain  tithe  rent  ^ 
charge  to  be  contributed  by  the  Reverend  Edmund  Williams  in  respect 
of  a  certain  close  called  Erw  Wen,  and  an  order  and  direction  of  the 
8aid  justices  to  the  said  E.  Williams  to  pay  to  one  Edward  Hilditcfa, 
12.  h.  in  respect  of  the  said  close,  and  61.  1B$.  6d,  for  costs. 

The  order  was  as  follows. 

«  County  of  Denbigh  )  Be  it  remembered  that,"  on  16th  July,  1851,  at 

to  wit.  j  Denbigh,  in  the  said  county,  complaint  on  oath 

vas  made  before  John  Williams,  &c,  (a  justice  for  the  said  county),  bj 

Edward  Hilditch,  of  Penywaen,  in  the  parish  of  Llandyrnog,  in  the 

coanty  of  Denbigh,  farmer,  that  the  farm  yard,  house,  buildings,  and 

land  called  Penywaen,  situate  in  the  said  parish  of  Llandernog,  num« 

hered  consecutively  145 — 160  in  the  apportionment  of  the  tithes  of  the 

said  parish,  was  charged  with  an  amount  of  rent-charge,  namely  13/« 

10«.  4(1.  per  annum,  and  that  such  land  belonged  to  two  landowners  in 

sereral  portions,  that  is  to  say,  the  said  farm  house,  buildings,  and  land 

numbered  145—159  belonged  to  John  Edward  Madocks,  Esquire,  and 

the  field,  piece,  or  parcel  of  land,  called  Erw  Wen,  and  numbered  160 

in  the  said  tithe  apportionment,  belonged  to  the  Reverend  Edmund 

Williams,  of  Pentre  Mawr,  in  the  said  parish  of  Llandernog,  and  that 

the  said  E.  Hilditch  was  tenant  to  the  said  J.  E.  Madocks  for  the  said 

farm  and  land  except  number  160;  and  that  he  had  paid  to  the  propriate 

rector  of  the  said  pariah,  and  as  such  owner  of  the  said  apportioned  tithe, 

the  whole  amount  of  such  rent-charge  for  the  years  1849  and  1850,  and, 

in  pursuance  of  the  statute  in  that  case  made,  &c.,  *he  had,  by  r^nqe 

a  certain  notice  or  instrument  in  writing,  und^r  his  hand,  and  ^ 

dated  5th  July  instant,  and  which  had  been  duly  served,  &c.,  demanded 

from  the  said  E.  Williams  contribution  towards  such  tithe  rent-charge 

for  the  said  several  years,  in  respect  of  the  said  field,  &c.,  called  Erw 

Wen,  and  numbered  160,  the  annual  payment  in  lieu  of  tithes  for  which 

(a)  "How,"  la  the  order;  bat  the  Ooirt  treated  this  aa  a  olexical  eiror  for  **  we." 
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forms  part  of  the  said  aggregate  annual  sum  of  18Z.  lOt.  4<2.,  and  wUcb, 
in  the  calculation  of  the  valuer  and  apportioner  employed  to  apportion 
the  said  tithes,  was  estimated  at  lit.  per  annum ;  and  that,  tlthongli 
the  said  E.  Williams  had  been  served  with  the  said  notice,  he  had  neg- 
lected to  make  such  contribution  to  the  said  complainant  E.  Hilditcli; 
and  that  the  said  John  Williams  then  issued  his  summons,  &c.  (reciting 
summons  to  Edmund  Williams  to  appear  before  two  or  more  justices  for 
the  county  of  Denbigh,  in  order  that  they  might  examine  into  the  com- 
plaint, and  determine  the  proportion  of  the  rent-charge  to  be  contri- 
buted by  E.  Williams  as  the  owner  of  the  said  close).     «  And  now  st 
this  day  the  said  E.  Hilditoh  and  E.  Williams,  the  parties  aforesaid, 
appear  before  us  the  undersigned  justices ;  and  notcr,  having  examined 
into  the  merits  of  the  said  complaint,  do  in  pursuance  of  the  statute 
in  that  case  made  and  provided,  determine  that  the  just  proportion  so 
paid  by  the  said  E.  Hilditch  of  the  said  rent-charge  to  be  contribnted 
by  the  said  E.  Williams  in  respect  of  the  said  close  called  Erw  Wen, 
and  numbered  160,  to  be  at  the  rate  of  lOt.  6(2.  per  annum.    And  we 
do  order  and  direct  the  said  E.  Williams  to  pay  to  the  said  E.  Hilditch 
the  sum  of  1{.  It.,  being  the  amount  paid  by  the  said  E.  Hilditch,  in 
respect  of  the  said  close  called  Erw  Wen,  two  years  ending  the  first 
*^Q61  ^^^  ^^  January  last  past ;  and  *also  to  pay  to  the  said  E.  Hil- 
^  ditch  the  sum  of  6Z.  18t.  6(2.  for  his  costs  in  this  behalf,  within 
ten  days  after  service  of  this  order  upon  the  said  E.  Williams ;  and,  m 
default  of  payment  of  the  said  several  sums  to  the  said  E.  Hilditch,  we 
hereby  further  adjudge  and  order  that  the  same  be  levied  by  distress 
upon  the  field,  piece  or  parcel  of  land,  called  Erw  Wen,  being  the  land 
liable  to  the  payment  thereof."     <<  Given  under  our  hands  and  seals  this 
28d  day  of  July,  A.  D.  1851,  at  Denbigh,  in  the  said  county. 

John  Hbaton. 

John  Wiluams.'* 
The  points  relied  on  in  support  of  the  rule  were,  that  the  order  was 
defective  on  the  face  of  it,  and  contained  no  sufficient  allegation  of  facts 
showing  jurisdiction  in  the  justices ;  that  it  contained  no  adjudication 
whatever ;  that  the  determination  of  the  just  proportion  to  be  contri- 
buted could  not  legally  be  made  by  the  parties  alleged  in  the  order  to 
have  made  the  same  ^  and  that  the  order,  in  the  ordering  part  thereo(| 
did  not  pursue  the  statute  in  that  behalf. 

WeUby  now  showed  cause. — The  order  is  good.  It  is  said  to  contain 
no  adjudication  as  to  the  truth  of  the  matters  stated  upon  complaint. 
But  the  order  recites  that  the  justices  have  «<  examined  into  the  merits 
of  the  said  complaint :"  that  recital,  coupled  with  the  subsequent  order, 
amounts  to  an  adjudication  that  the  matters  stated  upon  complaint  are 
true ;  and  it  is  in  accordance  with  sect.  16  of  stat.  5  &  6  Vict.  e.  H 
under  which  the  order  is  made,  and  which  enacts  that  the  joatices,  upon 
complaint  madC|  •<  shall  examine  into  the  merits  of  the  complaint,  and 


18  ADOLPHUS  ft  ELLIS.    N.  8.  896 

■  1 1         I  »  III  ■  I     ■» 

I 

determine  *the  jnst  proportion  of  the  rent-charge"  <<  which  ought  r^qoY 
to  be  contributed."     •  •■ 

PoiMetfj  contrd.. — First,  there  is,  on  the  face  of  the  order,  no  adja- 
dication  at  all  by  the  justices.    From  the  language  of  the  order  itself, 
it  would  appear  that  the  adjudication  was  made  by  the  complainant  and 
the  party  summoned.    [WiqhtMan,  J. — That  is  a  mere  clerical  error ; 
«flOw"  has  been  written  instead  of  «  we."]    Next,  there  is  no  adjudica- 
tion as  to  the  truth  of  the  facts  stated  upon  complaint.     Such  adjudica- 
tion, at  the  roost,  appears  only  by  implication ;  and  that  is  not  sufRcient ; 
the  truth  of  the  facts  must  be  ezpi^essly  adjudicated  on  in  the  order ; 
Ke.t  V.  Pitts,  2  Doug.  662.(a)    In  that  case  the  order  was  an  order  of 
bastardy,  made  by  two  justices  under  stat.  18  Eliz.  c.  3,  s.  2,  which 
does  not  expressly  prescribe  an  adjudication  on  the  facts,  as  stat.  5  k 
6  Vict.  c.  54,  s.  16,  does.     In  the  present  case,  therefore,  such  adjudi- 
cation is  still  more  requisite  to  the  validity  of  the  order.     [Colbridqe, 
J.— The  proportion  of  rent-charge  to  be  contributed  is  expressly  found ; 
and  so  is  the  fact  that  such  proportion  had  for  two  years  been  paid  by 
the  complainant.]    The  order  does  not  even  decide  that  Williams  is  the 
OTrner  of  the  close.    It  declares  that  he  is  to  pay  « in  respect  of  the 
said  close ;"  but  that  is  not  a  su£Scient  adjudication  of  ownership. 

WiGHTMAN,  J.{b) — I  think  the  objection  to  this  order  is  well  founded. 
For  anything  that  appears  upon  the  face  of  the  order,  the  justices  may 
hare  taken  for  granted  the  truth  of  all  the  matters  of  complaint,  and 
have  *determined  the  proportion  of  rent-charge  without  further  r^nqo 
inquiry.  There  is  no  doubt  that  they  ought  to  have  adjudicated  *- 
as  to  the  truth  of  the  facts  stated  upon  complaint :  the  only  question 
is,  whether  they  have  so  adjudicated  by  implication.  But  to  hold  that 
they  have,  would  be  going  farther  than  we  are  warranted  in  going  by 
anj  case  up  to  the  present  time.  <<  Having  examined  into  the  merits 
of  the  said  complaint"  may  mean  nothing  more  than,  having  heard 
what  the  respective  parties  had  to  say,  upon  the  assumption  that  the 
natters  of  complaint  were  true.  I  think,  therefore,  that  the  order,  on 
the  face  of  it,  is  insufiScient. 
Crompton,  J.,  concurred. 

CoLERiDGB,  J. — I  did  not  hear  the  whole  of  the  argument ;  but,  upon 
what  I  have  heard,  I  am  of  the  same  opinion.  Rule  absolute. 

(a)  Se«  Regioft  v.  Lewla,  8  A.  A  E.  881  (B.  C.  L.  R.  rol.  85).  • 
ib)  Lord  Campl>eU|  C.  J^  wm  absent 
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SLATER,  Appellant,  and  The  Mayor,  Aldernuen,  and  Burgesses  of 
ASHTON  UNDER  LYNE,  BROMLEY,  WALKER,  and  WOOL- 
LEY,  Respondents.    April  28. 

Before  the  passing  of  the  Towni  ImproToment  CUmei  Aot»  1847, 10  A II  Viet  e.  34,  the  boncgli 
of  A.  was  dinded  into  a  (own  and  a  eoantry  distiicl»  eaofa  vaintainiDg  ita  own  bigbways.  That 
Act  was  incorporated  in  stat  12  A  13  Vict  o.  xxxr.  (for  the  improTement  of  the  borough  of 
A.),  except  so  far  aa  anything  in  the  former  Act  was  varied  or  otherwise  provided  for  bj  thii. 
By  the  latter  Act,  aeeti.  20,  24,  the  mayor,  aldermen,  and  bnrgesiee  of  A.  ware  empowered  U 
oaase  any  street  in  the  borough  of  A.  to  bo  sewered  aqd  paved,  at  the  expense  of  the  adjoining 
landowners,  and  certify  the  same,  when  completed,  to  be  a  public  highway :  and  sect  26  ensrted 
that  it  should  be  lawful  for  them  from  time  to  time  to  make  a  rate  for  the  mainlenaooe  ef  sock 
highways  upon  the  oooupiers  of  all  hooaeat  Ao.,  and  lands  « within  the  said  borough."  Sot 
10  A  11  Vict.  0.  34,  8.  48,  enacts  that  the  Commissioners  (that  is  the  persons  or  body  eorponti 
intrusted  to  execute  any  local  improvement  Act  incorporated  with  this)  shall  be  the  sm^ 
veyors  of  aill  highways  within  the  limits  of  such  local  Aet,  and  shall  have,  within  those  Umitt, 
all  the  powers  of  surveyors ;  and  that  the  inhabitants  of  the  district  within  thoee  limits  thaJH 
not  be  liable  to  highway  rate  in  respect  of  roads  within  other  parts  of  the  pansa,  Ac,  in  wbich 
the  said  district  is  situate.  By  sect.  49,  the  Commissioners  are  to  be  indietaUe  for  non>repaii 
of  any  public  highway  within  the  limits  of  such  local  Act,  in  the  same  manner  aa  the  Inba- 
bitants  thereof  or  of  any  parish,  ^c,  or  other  district  therein  were  liable  before  tho  {msslnjof 
such  Act. 

Held  that  the  mayor,  aldermen,  and  burgesses  of  A.  were  bound,  as  CommisaioneTs  under  tbi 
Towns  Improvement  Clauses  Act,  10  A  11  Vict  o.  34,  to  rate  the  whole  borough  for  the  repair 
of  highways  paved  and  certified  under  sects.  20,  24,  of  the  local  Act,  and  likewise  to  rate  tba 
whole  for  repair  of  the  public  highways  not  so  paved  and  certified.  And  that  n  rate  apoa 
the  country  district  alone,  for  repair  of  the  highways  within  it  (not  paved  or  certifiad},  vai 
bad. 

On  notice  of  appeal  against  the  after-mentioned  rate,  a  case  wsa 
stated  for  the  opinion  of  this  Court  by  consent  and  order  of  a  Judge^ 
♦<IQQ1  *'^^^  ^^^^^  made  and  published  in. May,  1851,  was  intituled 
-*  <<  An  assessment  to  a  highway  rate  of  7<2.  in  the  pound  for  the 
Old  Town  division  of  the  borough  of  Aahton  under  Lyne  by  virtue  of 
the  5  &  6  W.  4,  c.  50,  made  by  the  town  council  of  the  borough  of  Ashtou 
under  Lyne  as  surveyors  under  The  Towns  Improvement  Clauses  Act, 
1847,  and  The  Ashton  under  Lyne  Improvement  Act,  1849."  By  this 
rate  the  appellant,  Edward  Slater,  was  assessed  in  the  sums  of  1<.  lOd. 
and  9t.  4(2.,  as  the  occupier  of  a  shop  and  occupier  and  owner  of  a  cot- 
tage, valued,  &c. 

The  other  material  facts  appearing  by  the  case  were  as  follows. 

The  parish  of  Ashton  under  Lyne,  in  the  county  of  Lancaster,  con- 
sists of  four  divisions,  called  respectively  The  Ashton  Towns  divisioru 
The  Audenshaw  division,  The  Hartshead  division,  and  The  Knott  Lanes 
division.  Of  these  the  Ashton  Towns  division  is  again  subdivided  into 
two  districts  or  subdivisions,  The  Old  Town  and  The  Demesne.  The 
municipal  borough  of  Ashton  under  Lyne  consists  of  the  Ashton  Towns 
division  of  the  said  parish  (including  the  said  two  districts  or  subdiri- 
sions),  and  of  part  of  the  Audenshaw  division.  Up  to  the  time  of  the 
♦400T  P*®^*°8  *^^  coming  into  operation  of  The  Ashton  *under  Lyne 
^  Improvement  Act,  1849,  the  said  Audenshaw,  Hartshead,  and 
Knott  Lanes  divisions  maintained  each  separately  ita  own  highways. 


18  AI>OLPHTTS  ft  ELUSl    N.  S.  400 

sod  had  each  separate  snrvejors ;  and  the  said  Old  Town  and  Demesne 
districts  of  the  said  Ashton  Towns  division  maintained  each  separately 
its  own  highways,  and  had  each  separate  sarveyors. 

The  greater  portion  of  the  Old  Town  district  of  the  borongh  of  Ash- 
ton under  Lyne  is  a  country  district.  The  Demesne  district  is  nearly 
altogether  covered  by  the  town,  and  comprises  a  great  qusntity  of  houses 
and  other  rateable  property. 

After  the  passing  of  the  Ashton  under  Lyne  Improrement  Act,  the 
major,  aldermen,  and  burgesses  required  the  surveyors  of  the  Old  Town 
and  Demesne  divisions  respectively  to  hand  over  to  them  all  books  and 
papers  in  their  power  and  custody  as  such  respective  surveyors :  and 
the  surveyors  delivered  the  same  accordingly. 

Long  before  and  at  the  time  of  the  passing  of  the  Ashton  Improve- 
ment  Act,  and  up  to  and  at  the  time  of  the  making  and  publishing  of 
the  rate  now  appealed  against,  there  were,  and  still  are,  many  public 
and  common  highways  both  in  the  Old  Town  division  of  the  borough 
and  in  the  Demesne  division.  Some  of  the  highways  within  each  di?i- 
Bion  had  been,  before  the  making  and  laying  of  the  rate,  sewered,  drained, 
lerelled,  flagged,  and  otherwise  completed  to  the  satisfaction  of  the 
mayor,  aldermen,  and  burgesses,  and  were,  after  the  passing  of  the  Ash- 
ton Improvement  Act  and  before  the  laying  of  the  rate  appealed  against, 
declared  to  be  so  sewered,  drained,  &c.,  to  such  satisfaction,  and  had 
been  declared  to  be  public  highways,  and  have  been  kept  in  repair  out 
of  moneys  levied  under  and  by  virtue  of  the  25th  section  of  the 
*Iast-mentioned  Act  by  the  rates  of  February  and  December,  r-^Mr^^ 
1850,  hereafter  mentioned.  Others  of  the  highways  within  the  ^ 
said  Old  Town  and  Demesne  divisions  have  never  yet  been  sewered,  &o;, 
paved  and  otherwise  completed  to  the  satisfaction  of  the  said  mayor, 
ic,  and  have  never  yet  been  certified  or  declared  to  be  sewered,  &c., 
nor  declared  to  be  public  highways  within  the  meaning  of  the  said  Im« 
provement  Act. 

In  May,  1851,  and  after  the  passing  of  the  last-mentioned  Act,  cer- 
tain highways  in  the  Old  Town  division,  which  were  not  at  that  time 
sewered,  &c.,  to  the  satisfaction,  &c.,  being  then  out  of  repair,  the  said 
mayor,  aldermen,  and  burgesses,  assuming  to  be  altd  acting  as  surveyors 
of  the  said  Old  Town  division,  assessed  and  laid  the  rate  in  question 
npon  the  rateable  property  in  the  said  Old  Town  division  for  the  repair 
only  of  such  highways  within  that  division  as  had  not  at  the  time  of  the 
assessing  and  levying  of  such  rate  been  so  sewered,  drained,  levelled, 
paved,  flagged,  and  otherwise  completed ;  and  at  the  same  time,  assum^ 
ing  to  be  and  acting  as  surveyors  of  the  Demesne  dii  ision,  they  assessed 
and  laid  another  rate  upon  the  rateable  property  within  the  Demesne 
division  for  the  repair  of  highways  within  that  divi3ion  exclusively^ 
namely  for  the  repair  only  of  such  highways  then  out  of  repair  within 
that  division  as  had  not  been  at  the  time  of  the  assessing  and  levying 
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of  the  said  rate  Bowered,  drained,  &c.,  to  such  satisfaction  as  afore. 
said. 

The  said  respective  rates  are  laid  upon  the  rateable  property  irithin 
the  said  respective  districts  to  the  exclusion  of  all  other  rateable  property 
within  the  said  borough,  but  not  within  the  said  respective  diatricts. 
*±C\9A  ^'^^  respondents  Bromley,  Walker,  and  Woolley  are  *respec- 
-*  tively  persons  who  occupy  rateable  property  within  the  said 
borough  but  not  within  the  Old  Town  district  or  subdivision  thereof,  and 
who  ought  to  be  included  in  any  rate  made  for  the  repair  of  highwaya 
and  laid  upon  the  said  borough  at  large,  but  who  ought  not  to  be  io- 
eluded  in  rates,  if  any,  which  can  be  legally  assessed  and  laid  upon  the 
said  Old  Town  district  or  subdivision  exclusively  of  the  rest  of  the 
borough. 

There  is  within  the  Old  Town  district  land  used  as  arable  land  only, 
land  used  as  meadow  land  only,  and  land  used  as  pasture  ground  only. 
The  occupiers  of  these  lands  respectively  are  rated  in  and  by  the  said 
rate  according  to  the  full  net  annual  value  of  such  respective  lands; 
and  this  appears  on  the  face  of  the  said  rate. 

In  February,  1850,  the  mayor,  aldermen,  and  burgesses  laid  a  higli- 
way  rate  of  2d.  in  the  pound  on  all  rateable  property  within  the  said 
borough,  under  the  authority  of  the  Ashton  Improvement  Act.  The 
rate  was  headed :  <<  Borough  of  Ashton  under  Lyne  in  the  county  of 
Lancaster.  A  certain  pound  rate  of  2d.  in  the  pound  for  raising  money 
for  answering  and  defraying  the  expenses  of  carrying  into  execation 
the  purposes  of  an  Act  of  parliament  made  and  passed  in  the  12th  :iQd 
ISth  years  of  the  reign  of  her  present  Majesty  Queen  Victoria,  inti- 
tuled," &c.  (Ashton  Improvement  Act),  «<and  called  The  Highway 
rate,  made  and  levied  upon  the  occupiers  of  all  messuages,  houses,*'  kt, 
(according  to  the  enumeration  in  sect.  25  of  the  Act ;  p.  407,  post), 
<'  lands,  tenements,  and  hereditaments  whatsoever,  situate,  standing,  and 
being  within  the  said  borough,  according  to  the  full  net  annual  valne 
of  the  same  respectively.  Dated  the  18th  day  of  February,  1850/* 
This  rate  was  collected  early  in  1850,  and  expended  in  the  repair  of 
*40^1  *^^^  highways  throughout  the  whole  borough,  whether  declared 
-'  as  such  or  not? 

In  December,  1860,  the  mayor,  aldermen,  and  burgesses  laid  another 
rate  of  1(2.  in  the  pound,  under  the  authority  of  the  Ashton  Improve 
ment  Act,  which  rate  was  headed:  <<  An  assessment  to  the  highway  rate 
for  the  borough  of  Ashton  under  Lyne,  made  this  11th  day  of  December, 
A.  D.  1850,  after  the  rate  of  Id.  in  the  pound,  by  virtue  of  the  Ashton 
under  Lyne  Improvement  Act,  1849."  This  rate  was  laid  on  all  the 
property  within  the  whole  borough,  and  expended  in  the  repair  of  those 
highways  only  which  had  been  declared  as  such  under  the  Irnpro^  ement 
Act,  and  which  had  been  paved,  sewered,  jcc,  to  the  satisfaction  of  the 
corporation. 
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The  Ashton  Improvement  Act  applies  to  the  same  district  as  that 
comprised  within  the  municipal  boroagh  of  Ashton  under  Lyne,  the 
limits  of  both  being  co-extensive.  The  Old  Town  division  mentioned 
in  the  heading  of  the  rate  appealed  against,  is  the  same  with  the  Old 
Town  district  or  subdivision  mentioned  in  this  case.  The  mayor,  alder- 
men, and  burgesses  of  the  said  borough  of  Ashton  under  Lyne  are  the 
Commissioners  intrusted  by  the  Improvement  Act  with  powers  for  exe« 
cnting  the  purposes  thereof;  and  they  have  no  revenues,  moneys,  or 
other  means  applicable  to  the  repair  of  any  highways  within  the  said 
boroagh,  except  such  moneys  as  they  may  be  entitled  to  raise  by  rates 
under  the  several  statutes  in  that  behalf. 

The  question  for  the  opinion  of  this  Court  was :  Whether  the  mayor, 
aldermen,  and  burgesses,  in  May,  1851,  under  the  Ashton  under  Lyne 
Improvement  Act,  1849,  and  the  Acts  incorporated  therewith,  and  the 
5  4  6  W.  4,  c.  50,  or  any  or  either  of  these  Acts,  or  *any  other  r^^^Q  ^ 
statute  then  in  force,  were  entitled  to  assess  and  levy  the  said  ^ 
rate  upon  the  rateable  property  within  the  Old  Town  division  exclusively 
for  the  repair  of  such  of  the  highways  within  that  division  as  had  not 
been  at  the  time  of  the  assessing  and  laying  of  that  rate  declared  to 
be,  and  were  not,  sewered,  drained,  levelled,  flagged,  paved,  and  other- 
wise completed.     If  the  Court  should  be  of  opinion  that  they  were  so 
entitled,  this  rate  was  to  be  confirmed :  if  the  Court  should  be  of  the 
contrary  opinion,  it  was  to  be  quashed :  judgment  to  be  entered  on 
motion  by  either  party  at  Quarter  Sessions  (as  specified  in  the  case)  in 
conformity  with  the  decision  of  this  Court,  and  for  such  costs,  if  any, 
as  this  Court  should  adjudge  (the  Court  to  have  full  power  of  adjudi- 
cating upon  the  costs  of  the  appeal  and  case):  and  the  rate  to  be 
amendable  if,  and  as,  this  Court  should  direct. 

The  sections  of  the  Towns  Improvement  and  Ashton  under  Lyne 
Improvement  Acts  chiefly  observed  upon  in  the  argument  were  the 
following. 
Stat.  10  &  11  Vict.  0.  84  (Towns  Improvement  Act),  enacts : 

Sect  2.  That,  in  this  Act,  "the  expression  'The  CommiBBionera'  shall  mean  the 
Commissioners,  trustees,  or  other  persons  or  body  corporate  intrusted  by  the  special 
Act  with  powers  for  executing  the  purposes  thereof."  And  that  The  special  Act "  shftU 
be  construed  to  mean  any  Act  which  shall  be  hereafter  passed  for  the  improvement  or 
regulation  of  any  town  or  district,  or  of  any  class  of  towns  or  districts  defined  or  com- 
prised therein,  and  with  i^hich  this  Act  shall  be  incorporated." 

Sect  3.  That  *'  the  word  *  Street'  shall  extend  to  and  include  any  road,  square,  court, 
alley,  and  thoroughfare  within  the  limits  of  the  special  Act." 

Sects.  47  to  56  are  headed :  "  And  with  respect  to  paving  and  maintaining  the 
streets,  be  it  enacted  as  follows." 

Sect  47.  "  The  management  of  all  the  streets  which  at  the  passing  of  the  special 
Act  are  or  which  thereafter  become  public  highways,  and  the  ^pavements 
tod  oUier  materials,  well  as  in  the  foot-ways  as  carriage-ways,  of  such  streets,  [*40d 
and  all  buildings,  materials,  implements,  and  other  things  provided  for  the 
purposes  of  the  said  highways,  by  the  sorveyon  of  highways  or  by  the  Qommissioiiera 
•hail  belong  to  the  Commissionen.'' 
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Sect.  48.  "  The  Commissioners,  and  none  other,  shall  be  the  snrvejors  of  all  high* 
ways  Trithin  the  limits  of  the  special  Act,  and  within  those  limits  shall  haTO  all  such 
powers  and  authorities,  and  be  sabjeot  to  all  each  liabilities,  as  any  surrejon  of 
highways  are  inyested  with  or  subject  to  by  virtue  of  the  laws  for  the  time  being  in 
force ;  and  the  inhabitants  of  the  district  within  the  said  limits  shall  not,  in  respect 
of  any  lands  situate  within  the  said  district,  be  liable  to  the  payment  of  any  highway 
rate,  grand  jury  cess,  or  other  payment  in  respect  of  making  and  repairing  roads  within 
the  other  parts  of  the  parish,  township,  barony,  or  place  in  which  the  said  district  or 
any  part  thereof  is  situate.'' 

Sect.  49.  "  The  Commissioners  shall  be  deemed  guilty  of  a  misdemeanour  for  refii»> 
ing  or  neglecting  to  repair  any  public  highway  within  the  limits  of  the  special  Act, 
and  shall  be  liable  to  be  indicted  for  such  misdemeanour  in  the  same  manner  as  the 
inhabitants  thereof,  or  of  any  parish,  township,  or  other  district  therein,  were  liabls 
before  the  passing  of  the  special  AoV 

Sect.  167.  "  Every  rate  which  the  Qommissioners  are  by  this  or  the  special  Act 
authorized  to  make  or  levy  shall  be  made  and  levied  by  them  at  yearly,  half-jearlj, 
or  such  other  periods  as  they  think  fit,  upon  every  person  who  occupies  any  of  the 
prescribed  kinds  of  property,  or  (if  no  property  be  prescribed)  any  house,  shop,  ware- 
house, counting-house,  coach-house,  stable,  cellar,  vault,  building,  workshop,  maoo- 
factory,  garden,  land,  or  tenement  whatsoever  (except  as  hereinafter  is  excepted), 
within  the  limits  of  the  special  Act,  or  of  the  district  where  such  rate  is  assessed  on 
the  occupiers  of  lands  and  buildings  of  a  separate  district  as  hereinbefore  provided, 
according  to  the  full  net  annual  value  thereof  respectively;  and  the  said  rates 
shall  be  vested  in  the  Commissioners,  and  shall  be  payable  at  such  times  as  they 
appoint.''  Proviso,  as  to  the  proportion  in  which  certain  descriptions  of  land  shall 
be  rated. 

Sect.  109.  "  The  several  persons  who  at  the  time  of  the  passing  of  the  special  Act 
are  surveyors  of  highways  for  any  township,  or  other  district  within  the  limits  of  the 
special  Act,  may  proceed  for  the  recovery  of  any  highway  rate  made  in  such  township 
or  district,  and  then  remaining  unpaid,  in  the  same  manner  as  they  might  have  done 
if  this  and  the  special  Act  had  not  been  passed,  and  they  shall  apply  the  money  which 
so  recover,  in  the  first  place,  in  reimbursing  themselves  any  expenses  which  they 
they  have  incurred  as  such  surveyors  as  aforesaid,  and  in  discharge  of  any  debts 
legally  owing  from  them  in  respect  of  the  highways  within  such  township  or  district; 
and  the  surplus,  if  any,  arising  from  any  buildings  or  lands  within  the  limits  of  the 
special  Act,  or  a  proportionate  part  thereof,  shall  be  paid  by  them  to  the  trea- 
*406]  surer  to  the  Commissioners,  and  shall  be  applied  to  the  same  purposes  *» 
the  rates  by  this  or  the  special  Act  authorized  to  be  levied  are  directed  to  bd 
applied." 

Stat.  12  &  13  Vict.  c.  xxzv.,  local  and  personal,  public  (Ashton  under 
Ljne  Improvement  Act),  enacts : 

Sect.  13.  **  That  the  Towns  Improvement  Claases  Act,  1847,  the  Town  Police 
Clauses  Act,  1847,  and  the  Markets  and  Fairs.  Clauses  Act,  1847,  shall,  except  in  eo 
far  as  herein  varied  or  otherwise  provided  for,  be  incorporated  with  and  form  put 
of  this  Act." 

Sect.  20.  "  That  if  any  street  or  part  of  a  street,  whether  the  same  be  a  pobbc 
highway  or  not,  and  whether  the  same  be  already  or  shall  at  any  time  hereafter  be 
laid  out  and  opened  to  the  public  within  the  siud  borough,  be  not  or  shall  not  be  su& 
ciently  sewered,  drained,  levelled,  flagged,  paved,  and  otherwise  completed  to  the 
satisfkction  of  the  mayor,  aldermen,  and  burgesses,  it  shall  be  lawful  ibr  the 
mayor,  aldermen,  and  burgesses  at  any  time,  iwd  from,  time  to  time  after  the 
passing  of  this  Act,  notwithstanding  the  provisicHia  of  the  Towna  Impioveaeni 
Clauses  Act,  1847,  incorporated  herewith,  to  (urder  thai  any  such  street  or  pert  tbete^ 
of  shall  be  freed  from  obstraotion,  sewersd,  dnnied»  lerelled,  fli^S^  paved»  aai 
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otherwise  oi^mpleted  according  to  sach  plan,  on  such  level,  in  such  manner,  of  such 
materials,  and  within  such  time  as  they  shall  direct,  and  thereupon  the  respective 
owners  of  the  buildings  and  lands  lying  alongside  of  or  adjoining  to  such  street  or 
part  of  a  street  (notwithstanding  any  part  of  such  street  may  include,  pass  over,  lie 
opposite,  or  be  adjacent  to  any  cross  or  other  street,  or  any  part  thereof)  shall,  accord- 
iog  to  such  plan,  on  such  level,  of  such  materials,  within  such  time,  and  in  such 
manner  as  shall  be  expressed  in  such  order,  at  their  respective  charges  and  exponttes, 
remove  all  obstructions,  and  well  and  sufficiently  sewer,  drain,  level,  flag,  pave*  and 
otherwise  complete  such  street,  so  far  as  the  same  extends,  along  their  respective 
buildings  or  lands  ;  and  in  the  event  of  such  owners  or  any  of  them  making  default 
in  the  due  execution  of  such  work  within  such  time  as  aforesaid,  the  mayor,  alder- 
men, and  burgesses  may  cause  such  work  to  be  executed,  and  may  recover  the  expense 
incurred  by  them  in  respect  thereof  in  t^e  manner  directed  by  the  provisions  of  the 
Towns  Improvement  Clauses  Act,  1847,  with  respect  to  insuring  the  execution  of  the 
works  by  that  or  the  special  Act  required  to  be  done  by  the  owners  or  occupiers  of 
houses  or  lands,  so  for  as  such  provisions  apply  to  the  recovery  of  the  expense  of 
works  required  to  be  done  by  owners,  and  except  in  so  far  as  such  provisions  authorize 
the  recovery  of  such  expense  by  drainage  rates." 

Sect  24.  '*  That  when  and  so  soon  as  any  street  already  made  or  hereafter  to  be 
made  within  the  said  borough  shall  have  been  sewered,  drained,  levelled,  flag<;cd, 
pared,  and  otherwise  completed  to  the  satisfaction  of  the  mayor,  aldermen,  and  bur- 
gesses, then  and  in  each  such  case  it  *shall  be  lawful  for  the  mayor,  aldermen, 
ftod  burgesses,  and  they  are  hereby  required,  to  certify  and  declare  the  same  [*407 
to  be  a  public  highway,  and  after  each  certificate  and  declaration  the  same 
shall  be  a  public  highway ;  and  the  same,  together  with  the  main  sewer  under  the 
same,  shall  be  for  ever  aflerwards  repaired  and  repairable  as  such  out  of  the  highway 
rate  hereinafter  provided ;  and  every  such  certificate  and  declaration  shall  be  recorded 
io  the  books  of  the  mayor,  aldermen,  and  burgesses." 

Sect  25.  "  That  for  the  purpose  of  maintaining  and  repairing  the  present  high- 
ways vrithin  the  borongh  when  so  sewered,  drained,  levelled,  flagged,  paved,  and 
otherwise  completed  to  the  satisfaction,"  Ac,,  "as  aforesaid,  and  such  of  the  present 
and  future  streets  as  shall  from  time  to  time  be  declared  public  highways  as  afore- 
said, and  the  main  sewers  under  the  same,  it  shall  be  lawful  for  the  mayor,  aldermen, 
and  burgesses,  when  and  so  often  as  they  shall  think  necessary,  to  order  and  direct 
a  rate  or  assessment,  to  be  called  the  *  Highway  Rate,'  to  be  made  and  levied  upon 
the  oceapiers  of  all  messuages,  houses,  shops,  workshops,  offices,  counting-houses, 
warehouses,  cellars,  vaults,  manufactories,  foundries,  breweries,  mills,  stables,  coach- 
houses, collieries,  canals,  railways,  gas  works,  water  works,  buildings,  erections,  yards, 
gardens,  curtilages,  lands,  tenements,  and  hereditaments  whatsoever  already  built, 
erected,  or  sitaate,  or  whioh  shall  hereafter  be  built,  erected,  or  situate,  within  the  said 
borongh,  according  to  the  full  net  annual  value  of  the  same  respectively  (excepting  as 
hereinafter  mentioned),  anything  contained  herein  or  in  any  other  Act  to  the  contrary 
notwithstanding ;  provided"  that  such  Highway  rate  shall  not  in  any  one  year  exceed 
It.  in  the  pound  upon  such  annual  value. 

Sect  50.  "That  nothing  herein  contained  shall  be  held  to  alter,  diminish,  or  afl*ect 
any  of  the  powers,  privileges,  and  authorities  vested  in  the  mayor,  aldermen,  and  bur 
pesses  by  or  in  pursuance  of  any  of  the  Acts  of  parliament  now  in  force,  or  which 
may  be  hereafler  enacted  in  relation  to  municipal  corporations,  or  by  or  in  pursuance 
of  the  aforesaid  charter  of  incorporation"  (of  the  borough  of  Ash  ton  under  Lyne, 
(tranted  in  1847,  and  referred  to  in  sect.  1  of  this  Act) ;  "and,  except  in  so  far  as 
herein  otherwise  proTided,  the  said  powers,  privileges,  and  authorities  shall  extend 
tod  apply  to  the  objects  and  purposes  of  this  Act,  and  may  be  exercised  in  the  oxe- 
eation  of  or  otherwise  in  relation  to  such  purposes." (a) 

(a)  A  few  more  elaiisefl  of  both  Aeti  were  elted  In  argnmenty  whieh  it  is  not  thought  necessary 
t»  set  forth  at  large. 
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Cowling  J  for  the  respondents. — The  rate  was  rightly  laid  by  the  mayor, 
aldermeDy  and  burgesses,  as  surveyors  of  highways,  upon  the  Old  Town 
division  exclusively.     Under  stat.  10  and  11  Vict.  c.  34,  s.  2,  which  is 
*4n«l  *>Dcorporated  with  the  Ashton  Improvement  Act,  they,  being  the 
•^  «  body  corporate  intrusted  by  the  special  Act  with  powers  for 
executing  the  purposes  thereof,"  have  the  authority  which  is  vested  in 
<i  Commissioners"  by  the  first-mentioned  Act.     That  authority,  as  to 
the  matter  now  in  question,  is  marked  out  by  sects.  47,  48,  49,  of  stat. 
10  &  11  Vict.  c.  34.     ««The  Commissioners,  and  none  other,"  are  to  be 
«< surveyors  of  all  highways  within  the  limits  of  the  special  Act;"  that 
is,  not  to  exercise  the  jurisdiction  of  surveyors  indiscriminately  oyer  the 
whole  division  which  is  comprised  in  stat.  12  and  13  Vict.  c.  xxsr.,  bat 
to  act  in  any  district  of  that  division  as  the  surveyors  of  such  district 
might  have  done  before  the  Act  of  10  &  11  Vict,  passed.    And  the 
case  states  that,  before  the  passing  of  the  Ashton  Improvement  Act, 
the  Old  Town  district  maintained  its  highways  separately,  and  had  its 
own  surveyors.     By  sect.  49  the  Commissioners  are  indictable  for  non- 
repair of  any  public  highway  within  the  limits  of  the  special  Act,  as 
the  inhabitants  thereof,  «« or  of  any  parish,  township,  or  other  district 
therein,"  would  have  been  before  the  passing  of  the  special  Act.    The 
words  <<  or  of  any  parish,"  &c.,  would  be  inconsistent  if  the  Commis- 
sioners were  now  surveyors  for  the  entire  division.     The  language  of 
sects.  161,  162,  and  the  provisions  of  sect.  199,  are  adverse  to  such  a 
construction.     And  the  Act  makes  no  provision  authorizing  a  general 
rate  for  the  highways,  or  any  such  rate  which  might  not  before  have 
been  laid  by  the  surveyors  respectively.     All  the  power  of  the  Com- 
missioners in  this  behalf  is  merely  incidental  to  their  character  of  sur- 
veyors.    As  to  the  local  Act,  12  &  13  Vict.  c.  xxxv. :  the  provision  of 
sect.  25  for  levying  a  highway  rate  takes  effect  upon  the  entire  division 
*40Q1  ^^^^^°  which  highways  are  paved,  *sewered,  &c.,  to  the  satisfaction 
-*  of  the  mayor,  aldermen,  and  burgesses ;  but  the  highways  of  the 
rural  district,  which  have  not  been  paved,  &c.,  continue  to  be  repairable 
under  the  former  highway  law.     The  local  Act  does  not  introduce  any 
obligation  to  pave  and  sewer  the  whole  borough:  it  is  discretionary; 
and  the  paving,  &c.,  may,  in  any  part,  remain  undone.     Sect.  20  pro- 
vides that,  if  «  any  street  or  part  of  a  street"  be  not  properly  sewered, 
flagged,  &c.,  to  the  satisfaction  of  the  mayor,  aldermen,  and  burgesses, 
they  may  ^^at  any  time,  and  from  time  to  time,"  order  it  to  be  done; 
but  nothing  is  said  as  to  repair  of  ways  which  are  not  to  be  sewered, 
flagged,  &c.     The  others  being  expressly  mentioned,  the  inference  is 
that  these  were  intended  to  be  repaired  as  before.     [Erle,  J. — ^Yonr 
argument  is  that  all  the  divisions  in  which  streets  are  paved  must  con- 
tribute to  the  paving,  but  that  the  rate  for  unpaved  ways  must  be  paid 
by  that  district  only  in  which  they  lie :  so  that  the  inhabitants  of  that 
district  are  liable  for  both  repairs ;  the  rest  of  the  division  not.] 


18  ADOLPHUS  &  ELLIS.    N.  S.  409 

Hugh  RiUy  contri. — First,  it  may  be  a  qaestion  whether  the  general 
pover,  given  to  Commissioners,  of  acting  as  surveyors,  by  the  Towns 
Improvement  Act,  10  &  11  Yiot.  c.  84,  s.  48,  is  extended  to  the  mayor, 
aldermen,  and  burgesses  by  the  operation  of  stat.  12  k  IS  Vict.  c.  xxxy., 
inasmuch  as  that  Act,  by  sect.  13,  incorporates  the  Towns  Improvement 
Act  «( except  in  so  far  as  herein  varied  or  otherwise  provided  for." 
And,  secondly,  if  they  have  that  power  as  <«  Commissioners,"  whether 
the  exercise  of  it  with  respect  to  streets  (which,  by  sect.  3  of  the  former 
atatofe,  mean  <«any  road,"  &c.,   «<and  thoroughfare  within  the  limits 
of  the  special  Act")  be  *not  a  matter  which  is  «« varied"  by  stat.  r^A'ici 
12  &  13  Vict.  0.  XXXV.     This  last  statute,  sect.  20,  gives  them  '- 
compulsory  and  discretionary  powers  with  respect  to  streets  not  yet 
sewered,  lagged,  &c. ;  but  with  respect  to  any  street  which  already 
was  so  at  the  passing  of  the  Act,  no  discretion  is  allowed ;  if  it  is 
satbfactorily  completed,   the    mayor,   aldermen,   and    burgesses  are 
<t  required"  (sect.  24)  to  certify  and  declare  the  same  to  be  a  public 
highway;  and  the  same  shall  then  be  a  public  highway  and  be  for 
ever  repairable  out  of  the  highway  rate  after  mentioned.     Then  sect. 
25  enacts  that,  for  the  purpose  of  maintaining  <<  the  present  high- 
ways within  the  borough"  when  so  sewered,  flagged,  &c.,  and  <<  such 
of  the  present  and  future  streets  as  shall  from  time  to  time  be  declared 
public  highways  as  aforesaid,"  the  mayor,  aldermen,  &c.,  may  raise  a 
rate,  to  be  called  <<  The  Highway  rate,"  to  be  levied  upon  the  occupiers 
of  all  messuages,  lands,  &o.,  <<  within  the  said  borough."    The  Legis- 
lature, when  using  these  words,  cannot  have  intended  that  one,  or  two, 
highway  rates  were  to  be  levied  according  to  circumstances.     <<The 
Highway  rate"  must  comprehend  all  the  highways  within  the  limits  of 
the  special  Act.    [Lord  Campbell,  C.  J. — Can  the  ways  referred  to 
be  repaired  and  maintained  under  this  clause  till  it  is  certified  that  they 
are  completed  according  to  sect.  24 ;  and  does  not  this  require  that 
they  shall  be  sewered,  flagged,  &c.  ?]     The  repair  might  be  according 
to  the  condition  of  the  street ;  when  it  was  sewered,  the  sewerage  to  be 
maintained ;  when  paved,  the  paving.     [Wightman,  J. — The  street  is 
to  be  certified  when  it  is  sewered,  flagged,  &c.,  <<  and  otherwise  com- 
pleted."]   .There  is  a  clause  (sect.  81)  in  stat.  12  k  13  Vict.  c.  xxxy., 
which  gives  the  mayor,  aldermen,  and  burgesses  power  to  levy  rates 
(called,  in  the  margin  of  the  clause,  *«< Improvement  rates")  on  r^M^-i 
all  messuages,  lands,  &c.,  within  the  borough  «<  for  carrying  into  ^ 
execution  the  purposes  of  this  Act,  so  far  as  not  otherwise  provided  for 
herein  or  in  the  Acts  incorporated  herewith."    If  the  cases  suggested 
are  not  met  by  sect.  25,  this  clause  may  remove  the  diflSculty.     The 
rate  now  laid  is  not  consistent  with  stat.  10  &  11  Vict.  c.  34,  s.  48. 
That  makes  the  Commissioners  surveyors,  generally,  of  the  district 
within  the  limits  of  the  special  Act,  and  gives  them  the  power  of  sur- 
veyors within  those  limits,  and  over  the  inhabitants  of  that  district.    It 
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does  not  authorize  separate  rates  npon  the  inhabitants  of  the  Be?eral 
townships  within  the  distriet.  [Lord  Campbell,  C.  J. — ^Sect.  49  makes 
the  Commissioners  indictable  for  non-repair  of  any  public  highway 
within  the  limits,  «« in  the  same  manner  as  the  inhabitants  thereof,  or 
of  any  parish,  township,  or  other  distriet  therein,  were  liable  before  the 
passing  of  the  special  Act."]  That  clause  only  points  out  the  mode  of 
prosecuting,  and  the  kind  of  liability  to  which  the  Commissioners  are 
subject.  The  words  cited  do  not  imply  that  the  parish,  township,  or 
other  district  shall  still  be  liable ;  but  only  that  the  liability  which  it 
formerly  was  under  shall  now  attach  to  the  Commissioners  in  respect 
of  every  part  of  the  division.  Sect.  50  forbids  the  trustees  of  any 
turnpike  road  within  the  limits  of  the  apecial  Act  to  collect  toll  on  such 
road,  or  lay  out  money  upon  it.  Sect.  199  directs  the  persons  who  are 
local  surveyors  at  the  time  when  the  special  Act  passes  to  recover  the 
highway  rates  for  their  respective  districts,  and,  first  applying  the 
money  to  the  discharge  of  their  expenses  and  of  debts  due  from  them 
in  respect  of  their  highways,  pay  over  the  surplus  to  the  treasurer  of 
*d1 21  ^^^  Commissioners,  to  be  applied,  generally,  to  the  same  "^por- 

^  poses  as  the  rates  which  are  to  be  levied  under  this  or  the  special 
Act :  the  intention  evidently  being  that  the  several  funds  shall  be  united 
into  one  for  the  limits  within  which  the  Commissioners  officiate.  Where 
special  rates  are  contemplated  for  the  future,  express  provisions  are 
made,  as  in  the  case  of  private  improvement  expenses,  sect.  156,  and 
the  cost  of  sewers,  sects.  28,  29,  157. 

Cowling^  in  reply. — Sect.  48  of  stat.  10  &  11  Vict.  c.  84,  substitutes 
the  Commissioners  for  the  surveyors,  but  makes  no  change  as  to  the 
parties  who  shall  be  rateable.  «  Within  those  limits*'  means  within 
every  part  of  them,  respectively.  If  the  Commissioners  irere  indicted 
under  sect.  49  for  non-repair  of  highways,  it  could  not  be  alleged  that 
they  were  liable  from  time  immemorial  to  repair  the  highways  in  the 
entire  district.  [Lord  Campbbll,  C.  J. — ^The  argument  on  the  other 
side  assumes  that,  since  this  statute,  the  custom  in  smaller  districts  is 
at  an  end.  Wightman,  J. — The  provisions  in  sects.  161,  162,  for 
making  special  rates,  seem  to  imply  that,  except  in  those  cases,  one 
rate  would  be  made  for  the  whole  division.]  Those  enactments  may 
refer  to  rates  made  for  particular  purposes,  as  the  sewer  rate  under 
sect.  158.  Sect.  199  merely  provides  for  a  state  of  things  in  which  the 
former  system  would  be  overridden,  as  to  the  persons  who  were  to  lery 
the  rates. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  rate  cannot  be  sup- 
ported :  but  I  do  not  decide  this  on  the  ground  taken  by  Mr.  ffUl^  that 
the  Commissioners  can  raise  only  one  rate,  to  be  applied  both  to  the 
*41  ^1  ^^^^^  *^^  *^^  ^^^  urban  ways.     Sect.  25  of  stat.  12  k  18  Vict. 

-^  c.  XXXV.  does  not  bear  that  construction.  The  highway  rate 
there  mentioned  is  to  be  raised  for  maintaining  the  highways  within 
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the  borough  <(when  bo  sewered,  drained,  levelled,  flagged,  paved,  and 
othenrise  completed"  «<  as  aforesaid ;"  not  till  then.     It  is  to  be  a  rate 
ftir  the  urban  ways.    Then,  looking  to  the  general  as  well  as  the  special 
Act,  we  find  that  the  Legislature  provides  for  two  general  rates,  each 
extending  over  the  whole  borough.     One,  as  already  mentioned,  is  for 
the  urban  ways,  and  to  that  the  rural  part  of  the  borough  is  contri- 
butory ;  for  the  rate,  under  sect.  25,  is  upon  the  occupiers  of  <<  lands' 
generally*    Then  justice  requires  that  the  urban  part  should  also  con 
tribute  to  the  rural  part ;  and  that  object  is  gained  by  sect.  48  of  stat. 
10  k  11  Vict,  c  84,  which  enacts  that  the  Gominissioners  shall  be  the 
sarveyoifl  of  all  highways,  and  have,  all  the  powers  of  surveyors  of 
highways,  within  the  limits  of  the  special  Act,  and  that  the  inhabitants 
of  the  «« district"  within  the  said  limits  shall  not,  in  respect  of  any 
lands  within  such  district,  be  liable  to  highway  rate  for  making  and 
repairing  roads  within  the  other  parts  of  the  parish,  &c.,  in  which  the 
district  or  any  part  thereof  is  situate.     It  seems  to  me  that  this  gives 
the  Commissioners  power  to  rate  the  borough  generally  for  the  repair 
of  rural  roads  within  it,  treating  it  as  one  district,  though  it  may  have 
consisted  of  separate  ones  before  the  Act  passed.     Mr.  Cowling  was 
not  able  to  deny  that,  if  part  of  such  a  district  were  brought  within  the 
borough  and  part  not,  the  urban  part  of  the  borough  would  be  rateable 
for  repair  of  the  portions  of  road  in  the  part  so  brought  in :  yet  no 
express  power  is  given  for  this  purpose.     Sect.  49  supplies  it,  by  pro- 
viding that  *the  Commissioners  shall  be  indictable  for  non-repair  r^*^A 
of  any  public  highway  within  the  limits  of  the  special  Act,  «« as  ^ 
the  inhabitants  thereof,  or  of  any  parish,  township,  or  other  district 
therem,  were  liable  before  the  passing  of  the  special  Act."    It  is  unne- 
cessary to  go  into  the  other  clauses ;  all  of  them  are  reconcileable  with 
the  position  that  there  are  to  be  two  rates,  one  for  the  urban  and  one 
for  the  rural  part,  and  that  all  the  property  in  the  borough  shall  be 
contributory  to  both  rates. 

WiOHTMAK,  J. — I  am  of  opinion  that  this  rate  is  bad,  because  laid 
for  a  part  of  the  borough  only.     Taking  all  the  provisions  together, 
there  are  two  rates,  applicable  to  different  descriptions  of  repairs :  a 
rate  for  the  street  part  of  the  highways,  to  which  all  the  borough  con- 
tributes, and  a  rate  for  the  other  highways :  and,  as  the  inhabitants  of 
tho  rural  part  of  the  borough  are  bound  to  contribute  to  the  repair  of 
the  streets,  it  is  a  just  reciprocity  that  the  other  inhabitants  of  the 
borough  should  contribute  to  the  repair  of  those  highways  which  are 
not  street.     It  would  be  a  hardship  if  that  were  not  so.     Under  sect. 
48  of  Stat.  10  k  11  Vict.  e.  84,  the  Commissioners  have  the  powers  of 
surveyors,  generally;  and  among  those  is  the  power  of  laying  a  high- 
way rate.    If  there  is  any  difficulty  in  the  case  it  arises  from  sect.  49  i 
but  that  is  to  be  explained  in  the  manner  pointed  out  by  my  Lord. 
EiLB,  J. — ^The  words  used  by  the  Le^lature  admit  of  the  construe* 
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tioQ  that  the  borough  is  to  be  one  entire  district :  and  an  argament 
almost  conclusive  arises  from  the  several  enactments,  that  the  Commis- 
*41  '1I  ^^^^^^^  ^^®  bound  *to  make  the  whole  contributory  to  both  ntes. 
^  If  it  were  otherwise,  the  rural  part  of  the  borough,  after  contri- 
buting  to  the  repair  of  the  urban  ways,  as  it  is  bound  to  do,  woald  hare 
to  repair  its  own  without  any  contribution  from  the  urban  part.  It  is 
argued  that  sect.  49  contemplates  a  continuance  of  the  former  Bepara* 
tion  of  districts :  but  that  would  be  a  great  complication  for  no  inteUi- 
gible  purpose.  On  the  other  construction  no  inconvenience  arises; 
and  it  is  greatly  recommended  by  the  consideration  that  it  does  awa; 
with  all  difficulty  which  there  might  be  in  stating  the  liability  on  an 
indictm6nt.(a)  Judgment  for  the  appellant,  with  costs. 

(a)  Three  Jadgei  onlj  were  pretent 


TALLIS  V.  TALLIS.    AprU  29. 

Beported  (on  motion  to  set  aside  demarrer)  1  £.  &  B.  897,  note  [t] 

(E.  C.  L.  R.  vol.  72). 


*416]    *The  QUEEN  v.  The  Justices  of  SUFFOLK.     April  29. 

Baring  the  trial  of  an  appeal  ag^nit  on  order  of  removal,  at  the  Conntjr  Quarter  Seetions,  vhieh 
woe  quashed  with  eoete,  F.  8.,  one  of  the  magistrates  for  the  eoantj,  and  a  rated  iobabettaC 
of  the  appellant  parish,  sot  on  the  honoh,  and  on  seTerol  oeeasions  spoke  lo  the  ehoinoso,  vA 
referred  to  docnments  pat  in  evidence.  The  presenoe  of  F.  8.  heing  ohjeeted  to,  on  the  grcrsti 
that  he  was  an  interested  party,  he  admitted  the  fact;  and  the  chairman  stated  that  F.  S.  «ofU 
take  no  part  in  the  prooeedingt :  hat  he  remained  in  eoart  till  the  decision  of  the  appeal  5* 
further  objection  was  made.  On  motion  for  a  certiorari,  F.  S.  stated  on  affidavit,  that,  sltbo9ci 
he  did  speak  to  the  chairman,  and  refer  to  documents,  daring  the  trial,  be  did  not  vote  or  gtvt 
on  J  opinion  on  the  question  before  the  court,  or  influenee  the  decision  of  the  other  maft«tn:n : 
and  Uiat,  if  the  chairman  and  he  had  not  believed  that  his  presence  on  the  bench,  after  bii 
statement  that  he  would  not  interfere,  had  been  acquiesced  in,  he  would  have  retired  £ro&  ^« 
court  during  the  trial. 

Held,  that  his  presence,  under  those  circumstances,  rendered  the  proceedings  invalid. 

The  notice  of  application  for  a  certiorari,  under  stat  13  G.  2,  a  18,  s.  5,  was  sworn  to  btre  boa 
served  on  F.  8.  and  another  jastice  "who  were  present  at  the  Seesions**  *'when  tbetppeil 
mentioned  in  the  said  notice  was  heard,  and  were  and  are  two  of  the  josticea"  **  by  and  beAm 
whom  the  order  of  Sessions  mentioned  in  the  said  notice  was  made."  The  notice  was  fi^<A 
by  J.  M.«  "attorney  for  the  inhabitants  of"  the  respondent  parish. 

Held:  1.  That  the  service  was  sufficient,  inasmuch  as  F.  S.,  under  the  cireomstoaees,  msA  te 
considered  as  a  member  of  the  court,  and  one  of  the  JusUoes  who  made  the  order : 

2.  That  the  signature  was  sufficient. 

0*Mallbt,  in  last  Hilary  Term,  obtained  a  rnle  nisi  for  a  certiorari 
to  remove  into  this  Court  an  order  of  the  Ipswich  Qaarter  Sessioos 
quashing  an  order  of  two  justices  for  the  removal  of  William  Garrard, 
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a  pauper,  and  his  wife  and  children,  from  Needham  Market,  in  the 
parish  of  Barking,  in  Suffolk,  to  the  parish  of  Haughlej,  in  the  same 
county. 

The  affidavits  in  support  of  the  rale  stated  that,  on  the  hearing  of 
the  appeal  against  the  said  order,  several  questions  of  law  and  fact 
were  raised  and  discussed ;  and  that  eventually  the  appeal  was  allowed, 
and  the  order  of  removal  quashed  with  costs.  That,  daring  the  discus- 
sion of  the  said  questions  of  law  and  fact,  the  Rev.  Francis  Steward, 
one  of  the  justices  for  the  county,  sat  on  the  bench  next  to  the  chair- 
man, and  took  an  active  part  during  the  arguments,  and,  upon  five  or 
%\x  occasions,  entered  into  conversation  with  the  chairman,  and  referred 
him  to  the  particulars  of  the  documents  *put  in  evidence,  appa-  r^^-tir 
rently  in  support  of  the  argument  for  the  appellants.  That  the  *- 
said  F.  S.  is  rector  of  the  parish  of  Barking  cum  Needham  Market  and 
Bownsden  (above  mentioned),  and  was  directly  interested  in  the  deci- 
sion of  the  Court,  inasmuch  as  there  is  only  one  poor-rate  made  for  the 
whole  of  the  said  parish,  and  the  said  F.  S.  is  rated  therein  as  an  occu- 
pier and  owner.  The  affidavits  further  stated  that  the  notice,  required 
bj  Stat.  13  O.  2,  c.  18,  s.  5,  of  the  application  for  a  certiorari  was 
serred  on  the  said  F.  S.  and  on  the  Hon.  and  Rev.  Frederick  De  Grey, 
who  (( were  present  at  the  Sessions"  « when  the  appeal  mentioned  in 
the  said  notice  was  heard,  and  were  and  are  two  of  her  Majesty's  jus- 
tices of  the  peace  in  and  for  the  said  county,  by  and  before  whom  the 
orders  of  Sessions  mentioned  in  the  said  notice  were  made  :"  and  that 
the  notice  was  signed  <<  John  Marriott,  attorney  for  the  inhabitants  of 
the  said  parish  of  Haughley." 

The  affidavits  in  answer,  by  the  chairman,  the  said  F.  S.,  and  other 
magistrates  present  at  the  hearing  of  the  appeal,  stated  that,  while  the 
arguments  upon  the  said  objections  were  proceeding,  counsel  for  the 
respondents  observed  to  the  Court  that  the  said  F.  S.,  who  was  then 
sitting  on  the  bench,  was  a  rated  inhabitant  of  the  hamlet  of  Needham 
Market,(a)  and,  as  such,  ought  not  to  take  any  part  in  the  trial :  that 
the  chairman  then  inquired  of  the  said  F.  S.  whether  he  was  such  rated 
inhabitant ;  and  that,  he  having  replied  in  the  affirmative,  the  chairman 
assented  to  the  correctness  of  the  counsel's  observation,  and  farther 
stated  that  the  said  F.  S.  would  take  no  part  in  the  hearing  or  decision 
of  the  appeal.  .  That  the  chairman  and  the  said  F.  S.  believed  counsel 
to  have  been  satisfied  with  such  statement,  and  that  otherwise  the  said 
^.  S.  would  have  ^withdrawn.  That  the  decision  of  the  Court  ^^  ^  ^ » 
on  the  several  points  was  come  to  by  the  chairman  and  three  ^ 
other  justices  (the  said  F.  S.  not  being  one)  without  retiring,  and  with- 
out conferring  with  or  being  influenced  by  the  said  F.  S.,  or  by  his  pre- 
sence, and  without  any  vote  or  opinion  being  given  by  him.  Mr.  Stew- 
ard, in  his  affidavit,  stated  that  he  probably  did,  during  the  trial  of  the 

(a)  Vii.  to  tb«  rate  of  the  parish  of  which  the  hamlet  was  part. 
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appeal,  speak  to  the  chairman,  and  refer  to  some  papers  lying  before 
him ;  but  that  he  abstained  altogether  from  giving  any  opinion  upon, 
or  taking  any  part  in  the  decision  of,  any  question  at  issue,  or  haying 
any  conversation  with  the  chairman  or  the  other  magistrates  on  the 
subject  of  the  appeal. 

Oouch  now  showed  cause. — First,  the  mere  fact  of  Mr.  Steward  being 
a  rate  payer  was  not  sufScient  to  disqualify  him  from  taking  a  part  in 
the  discussion.     In  Regina  v.  Justices  of  Hertfordshire,  6  Q.  B.  753 
(E.  C.  L.  R.  vol.  51),  which  will  probably  be  relied  on  by  the  other  side, 
the  magistrate  was  one  of  the  justices  who  had  made  the  order  vhich 
was  appealed  against.     [Lord  Oampbbll,  C.  J. — If  a  magistrate  is,  in 
any  way,  personally  interested  in  the  question  before  the  Court,  he 
ought  not  to  take  part  in  the  proceedings.]     Next,  assuming  that  Mr. 
Steward  had  no  right  to  interfere,  there  is  nothing  to  show  that  he  diJ 
take  any  part  in  the  proceedings.     He  was  certainly  present :  but  he 
was  present  because  the  parties  making  the  objection  acquiesced  in  his 
remaining  on  the  bench,  after  he  had  admitted  that  he  was  a  rate  pajer. 
His  mere  presence  was  immaterial,  unless  he  actually  interfered  in  and 
influenced  the  decision,  which  he  swears  that  he  did  not.     [Lord  Camp- 
*41Q1  ^^^^'  ^*  *^- — ^^  ^takes  upon  himself  to  say  that  he  did  no; 
^  influence  the  decision ;  but  he  admits  that  he  spoke  to  the  chair- 
man and  referred  to  documents.    Surely  that  is  an  interference  in  the 
discussion.]     That  seems  to  have  been  before  the  objection  was  made. 
Farther,  the  notice  of  the  application  for  a  certiorari  is  insuflicient.   It 
is  sworn  to  have  been  served  on  Mr.  Steward  and  another  magistrate, 
(<  who  were  present  at  the  Sessions"  «<  when  the  appeal  mentioned,"  &c^ 
<<wa8  heard,  and  were  and  are  two  of  Her  Majesty's  justices"  («by  and 
before  whom  the  orders  of  Sessions  mentioned  in  the  said  notice  were 
made."     But  in  Regina  v.  Justices  of  Herefordshire  (a)  it  was  held  that 
the  order  must  be  sworn  to  have  been  served  on  the  justices  by  whom  h 
was  actually  made;  and,  in  Regina  v.  St.  James,  Colchester,  2  Lowndes, 
M.  &  P.  814,(6)  the  fact  of  the  name  of  a  justice  appearing  in  the  cap- 
tion was  deemed  no  evidence  of  his  having  been  one  of  the  justices 
making  the  order.     In  the  present  case  it  appears  that  the  decision  of 
the  Court  was  arrived  at  by  the  chairman  and  three  other  magistrates, 
Mr.  Steward  taking  no  part  in  the  proceedings.     He  certainly  was  pre- 
sent ;  but,  if  he  did  not  interfere,  the  order  cannot  be  said  to  be  made 
by  him,  any  more  than  if  he  had  left  the  Court  before  the  decision  wss 
made.     [Lord  Campbell,  C.  J. — That  would  be  a  very  different  case.] 

Lastly,  the  notice  ought  to  specify  the  parties  who  apply  for  the  wrii 
of  certiorari ;  Regina  v.  How,  11  A.  &  E.  159  (E.  C.  L.  R.  vol.  %^y 
Here  it  is  signed  on  behalf  of  «« the  inhabitants"  of  Haughley.     The 

(a)  Note  (a)  to  Regioa  v.  Darton,  2  D.  A  L.  500. 
(h)  See  S.  C,  14  L.  J.  (N.  S.)  Bl  C.  203. 
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inhabitants,  aa  a  body,  cannot  appeal ;  Regina  v.  Colbeek,  12  A.  &  E, 
161  j[E.  G.  L.  B.  vol.  40).    In  Regina  v.  St.  Jamee,  Colchester,  the 
notiee  was  signed  by  the  attorney  on  behalf  of  a  ^particular  in-  r^^Aon 
uabitant.    In  the  present  case  no  one  would  be  liable  for  costs.  ^ 
[WiGHTMAN,  J. — The  attorney  would  be  responsible.] 

ffMaUey  and  Power,  contri,  were  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — This  rule  must  be  made  absolute.  I  am  glad, 
for  the  sake  of  a  pure  administration  of  justice,  that  the  application 
has  been  made.  The  proceedings  in  question  are  much  to  be  censured. 
Mr.  Steward,  as  a  rated  inhabitant  of  the  appellant  parish,  was  clearly 
interested  in  the  appeal.  If  he  had  done  his  duty,  he  would  have  with- 
drawn from  the  Court  during  the  hearing  of  the  appeal.  When  I  was 
Chancellor  of  the  Duchy  of  Lancaster,  I  withdrew  from  the  judicial 
committee  of  the  Privy  Council  during  the  hearing  of  a  case  in  which 
the  interests  of  the  Duchy  were  concerned.(a)  A  few  days  ago  (b)  my 
brother  Crompton  withdrew  from  the  Court  while  a  case  was  before  it 
in  which  he  had  been  engaged  as  counsel  when  at  the  bar.  Mr.  Stew- 
ard, when  his  presence  is  objected  to,  declares  that  he  will  not  interfere ; 
so  far,  and  so  far  only,  there  appears  to  have  been  an  acquiescence  in 
his  remaining ;  but  he  afterwards  does  interfere,  and  remains  until  the 
appeal  is  decided,  although  he  takes  upon  himself  to  declare  that  his 
presence  and  interference  did  not  influence  the  decision.  He  did  not 
Tote ;  nor  was  there  any  voting ;  but  he  remained  in  Court,  as  a  mem- 
ber of  it ;  and  therefore  his  presence  vitiated  the  proceedings.  With 
respect  to  the  objection  that  the  service  of  the  notice  was  insufficient, 
I  qaite  agree  with  the  decision  *of  my  brother  Patteson  in  Re*  r«4Qi 
glna  V.  Justices  of  Herefordshire  ;{c)  but  there  the  magistrate  ^ 
had  not  interfered  in  any  way  with  the  proceedings,  and  was  in  Court 
merely  as  a  bystander.  Mr.  Steward  remained  on  the  bench  till  the 
appeal  was  decided ;  and  he  must  therefore  be  held  to  be  one  of  the 
justices  by  whom  the  order  was  made.  The  objection  as  to  the  signing 
of  the  notice  has  been  already  answered. 

WiGHTMAN^  J. — I  am  entirely  of  the  same  opinion.  It  is  very  im- 
portant that  no  magistrate  who  is  interested  in  the  case  before  the 
Conrt  should  interfere,  while  it  is  being  heard,  in  any  way  that  may 
create  a  suspicion  that  the  decision  is  influenced  by  his  presence  or  in- 
terference. Mr.  Steward's  presence  and  interference  was  sufficient  to 
create  such  a  suspicion.  As  to  the  objections  with  respect  to  the  notice, 
I  also  agree  with  my  Lord  Chief  Justice. 

Crompton,  J. — The  only  question  is,  whether,  during  the  hearing  of 
this  appeal,  a  magistrate  who  was  interested  interfered.     Mr.  Steward, 
admits  that  he  interfered,  but  states  that,  in  bis  opinion,  he  did  not  ii^ 

(a)  Djke  v.  Walford,  5  Moonr'a  Pr.  C.  Cft.  434. 

(ij  S6«  p.  307,  note  (a)  ante. 

(e)  Note  (a)  to  Regiu  v,  Diion,  3  D.  a  L.  500. 
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flaence  the  decision.     That  is  nothing  to  the  point ;  if  he  interfered  at 
ally  that  vitiates  the  proceeding8.(a) 

Rule  absolute,  without  C08t8.(i) 

(a)  No  foartli  Jadge  wm  preMnt 

(b)  The  above  ease  waa  reforred  to  on  a  nbseqaent  day  of  the  tenn,  in 

The  QUEEN  v.  The  Jaatioei  of  LONDON.    May  5. 

The  mere  pretence  on  the  Bench  of  an  interested  magistrate  daring  futft  of  the  hearinj;  of  la 
appeal  is  not  sufficient  ground  for  setting  aside  an  order  of  Sessions  made  on  snch  hetrin^  if  it 
be  expressly  shown  that  he  took  no  part  in  the  hearing,  came  into  Coort  tot  a  differcQt  pirp«e, 
and  did  not  in  any  way  inflnenoe  the  decision. 

Abtbub  Macnaxaba  was  convicted  by  Samn^l  Wilson,  Bsqnire,  an  aldermen  of  Lmite, 
under  stat.  6  ft  6  Vict.  c.  79  (see  sect  15),  of  hanng  nsed  a  stage  carriage,  of  which  be  wuUts 
proprietor,  for  the  ^conveyance  of  passengers,  having  thereon  words  specifyiDf  tUt  it 
'''4221  was  constructed  to  carry  thirteen  passengers  inside,  whereas  it  waa  not  truly  coastracted 
for  carrying  that  number  inside  according  to  the  regulations  of  the  statote^  aod  vben* 
as  the  said  carriage  could  not  nor  would  contain,  Ac  (the  defect  was  then  specifically  dMehM'. 
The  conviction  was  confirmed,  on  appeal,  at  the  Guildhall  Sessions;  and  the  defendant,  io  liH 
Hilary  Term,  obtained  a  rule  nisi  to  remove  the  eonvietion  and  order  of  Sessions  into  tlii<  Cool 
for  the  purpose  of  their  being  quashed. 

His  affidavit  in  support  of  the  rule  stated  that  the  information  (according  to  hia  beltef  n 
grounds  which  he  stated)  waa  exhibited  at  the  instigation  of  Mr.  Wilson ;  that  Mr.  WUmb,  <a 
the  hearing,  took  an  active  part  against  the  deponent  in  several  respects,  which  were  meodoQei; 
and  that,  on  deponent's  stating  that  he  should  appeal,  Mr.  Wilson  gave  orders  to  Mr.  Pnr»:«. 
the  City  solicitor,  to  prosecute  and  oppose  the  appeal,  and  Mr.  Pearson  did  accordioglj  eosdart 
the  proceedings  in  support  of  the  conviction  for  the  said  Alderman  Wilson  aa  rtBspondecL  Th\, 
at  the  Guildhall  January  Sessions,  1852,  the  carriage  (an  omnibus)  was  produced,  on  aotiee  fr« 
Mr.  Pearfon,  for  tho  inspection  of  the  justices.  That,  "  for  some  time  previously  to  aod  far  9cb« 
time  after  the  said  appeal  came  on  to  be  heard  and  waa  heard,  the  said  Alderman  WUmq  «u 
sitting  on  the  bench  of  magistrates  at  the  said  Sessions,  and,  part  of  the  time  during  the  bfiris; 
of  the  said  appeal,  was  conversing  with  Mr.  Alderman  Finnis,  another  Alderman  of  the  laid  &? 
and  one  of  the  Justices  sitting  on  the  said  bench,  and  by  whom  the  said  appeal  was,  with  ode; 
aldermen  and  justices,  determined."  That,  in  the  course  of  the  hearing,  the  jnsticei  l«ft  ^ 
bench  to  inspect  the  carriage,  which  was  standing  in  the  Guildhall  yard ;  and  that  Aldencc 
Wilson  went  into  the  carriage  with  them ;  and  that,  upon  deponent  and  two  coach  bnilden  ff^H 
in  also  to  explain  the  construction,  Mr.  Wilson  ordered  them  out,  and  remained  in  the  onitn 
for  some  minutes  afterwards,  in  conversation  with  the  justices.  That  he  afterwards  went  v.i 
them  into  another  omnibus,  and  then  returned  with  them  into  the  Guildhall,  and  aat  on  the  beoek 
with  them,  and  in  conversation  with  Alderman  Finnis,  for  some  time,  and  did  not  leave  the  Ccart 
till  after  several  witnesses  had  been  examined. 

Alderman  Wilson  made  affidavit  in  answer  that,  in  consequence  of  a  complunt  made  to  hioVj 
a  passenger,  he  directed  an  officer  attending  the  Justice  room,  Guildhall,  to  examine  Maccamint 
omnibus,  and,  if  the  complaint  appeared  well  founded,  to  get  a  summons  issued.  That  tb«  isfv' 
mation  waa  preferred  in  consequence,  and  a  conviction  obtained.  That  deponent  sent  the  |r.- 
oeedings  to  the  City  solicitor  in  order  that  he  might  appear  in  support  of  the  conricUoa  is  at* 
of  appeal,  as  is  usual  in  eases  where  the  public  interests  are  concerned.  That  the  Qoarter  Ses- 
sions at  Guildhall  were  held  on  January  10th,  at  ten  o'clock ;  and  that  a  Petty  Sewcn  m 
appointed  for  eleven  on  the  same  day,  at  which  Alderman  Wilson  sat  aa  justice.  That  be  vKt 
into  the  Court  of  Quarter  Sessions,  *but  withdrew  before  the  appeal  came  on.  That,  ca 
*423]  his  way  to  the  Common  Pleas  Court,  where  the  Petty  Seaaions  wei«  held,  he  ttv  ^* 
omnibus  in  the  Guildhall  yard,  and  persons  collected  round  it ;  and  that  certain  t^- 
men  and  the  Recorder  were  then  inside  the  omnibua.  That  Alderman  Wilson  said  to  Maeaanca 
who  waa  keeping  the  door  of  the  carriage,  "  I  suppose  Mr.  Macnamara  would  not  like  ne  to  p^ 
in ;"  to  which  ho  answered,  *'  Oh  yes  I  should,  sir,  pray  get  in,"  and  assisted  Alderman  WUks 
to  enter  the  omnibus,  and  got  in  also  himself:  that  other  persons  did  the  same,  but  were  iennd. 
by  one  of  the  aldermen  to  withdraw,  which  they,  and  Macnamara  also,  did,  but  not  by  WilsM) 
desire.  That  Alderman  Wilson,  while  in  tho  omnibns  (where  he  remained  a  few  minutes),  poiaad 
out  the  seat  complained  of  to  the  Recorder,  but  made  no  observation  upon  the  merite  of  thi 
appeal,  and  had  no  communication  or  conversation  with  the  Recorder  and  aldermen  bejc-M 
directif  g  attention  to  the  seat  in  question.    That  he  went  into  the  other  carriage  with  thee  <t 


18  ADOLPHUS  &  ELLIS.    N.  8.  428 


MteiiKDtni't  reqnetl»  for  tbe  purpoae  of  Inspeeting  ft  tMt  differently  eonstrueied,  bat  had  then 
BO  otba  coniminiieatioii  with  diem  than  u  above  mentioned ;  and  that  bii  being  with  them  at 
the  ioepection  of  the  carriages  waa  pnrely  accidental.  That  he  did  not  return  with  them  into 
th«ir  Conrty  bat  went  to  the  Coort  of  Common  Pieas,  where  he  was  engaged  in  the  baainess  of  the 
Petty  Sessions  for  two  hoars.  That,  there  being  some  cases  at  the  Petty  Sessions  which  reqnired 
ft  second  alderman,  he  went  into  the  Coart  of  Qoarter  Sessions  to  see  if  an  alderman  conid  bo 
ipired  to  assist  him,  and  with  no  other  object :  that,  when  he  entered  the  Coart,  the  appeal  wss 
being  heard,  and,  *'  finding  Mr.  Alderman  Finnis  sitting  at  the  nearest  end  of  the  bench,  he  spoke 
to  him  respecting  the  Petty  Sessions  business,  and,  whilst  so  speaking,  sat  next  to  the  said  Alder- 
Bu  Finnis:  that  he  remained  there  for  a  few  minatcs  only,  and  that,  daring  the  whole  of  the 
time  be  was  in  the  said  Court,  he  did  not  speak  at  all  to  the  Recorder  or  to  either  of  the  alder- 
meo  except  the  said  Alderman  Finnis,  and  that  the  few  sentences  he  addressed  to  him  related 
entirely  and  ezcIasiTcIy  to  the  business  of  the  Petty  Sessions  on  account  of  which  he  had  entered 
the  laid  Coort,  and  that  not  a  word  was  said  by  either  himself  or  Mr.  Alderman  Finnis  touching 
the  said  appeal  or  in  any  manner  relating  to  the  subject-matter  thereof."  That,  after  quitting 
the  C<mrt  of  Qoarter  Sessions,  he  did  not  return  thither  on  that  day,  but  had  left  town  before  the 
appeal  was  concluded.  There  were  additional  aflkdavits  by  the  Recorder,  Alderman  Finnis,  and 
other  persons,  confirmatory  of  these  statements,  and  adding  that  no  objection  wns  taken  to  Alder- 
Biaa  WiUon's  presence  in  Court  by  the  appellant  or  his  solicitor  or  counsel.  Mr.  Pearson  stated 
that  he  supported  the  couTiction  in  the  discharge  of  his  ordinary  duty  as  solicitor  to  the  Cor- 
pontioo  of  London,  and  would  ha\'e  charged  the  costs  to  the  Court  of  aldermen  if  the  appeal  had 
been  mccessful  and  costs  awarded ;  and  that  Alderman  Wilson  would  not  have  been  liable  to  any 
expenses  in  that  event 

*Sir  F.  Keilif,  Solicitor  General,  Clarkton,  and  Bodkin,  now  showed  cause,  and  eon- 
teaded  that,  even  aasnming  Alderman  Wilson  to  have  been  an  interested  party,  which   r*424 
be  vas  not,  the  case  was  distinguishable,  on  the  facts  deposed  to,  from  Regina  v.  The 
Cbdteoham  Commissioners,  1  Q.  B.  467  (E.  C.  L.  R.  vol.  41),  Regina  v.  The  Justices  of  Hert- 
fordshire, 6  Q.  B.  753  (E.  C.  L.  R.  vol.  51),  and  Regina  e.  Justices  of  Suffolk  (supri). 

Bjln^  Seijt,  Blt»»f  and  Pulling,  contr^  relied  upon  Regina  v.  Justices  of  Suffolk  (supril),  and 
dted  Dobeon  r.  Oroves,  «  Q.  B.  637  (E.  C.  L.  R,  vol.  51). 

Lord  Cawpbell,  C.  J. — The  ground  of  this  application  is,  snbstantially,  that  the  proceeding  at 
Qoarter  Sessionajvas  coram  non  judioe,  which  it  would  have  been  if  an  interested  party  had  been 
proTfd  to  have  formed  part  of  the  Court  During  this  term  we  have  expressed  our  anxiety  that 
the  greatest  respect  ahoold  be  paid  to  the  maxim  which  forbids  any  man  to  be  judge  in  his  own 
caase.  There  is  no  doubt  that  a  person  who  is  interested  in  the  cause  ought  not  to  appear  on  the 
beach  as  a  jadgo.  My  predecessor  Holt,  in  a  case  in  which  he  was  interested  while  Chief  Justice 
(u  to  the  appointment  of  a  Chief  Clerk),  appeared,  not  on  the  Bench  but  at  the  bar,  instructing 
eoaoscl.  The  charge  here,  on  the  affidavits  in  support  of  the  rale,  is  that  Alderman  Wilson 
formed  part  of  the  Court  which  dismissed  Macnamnra's  appeal.  But  I  think  the  affidavits  in 
aaiver  are  satisfactory.  It  appears  that  Alderman  Wilson  had  no  intention  of  being  present  to 
hear  the  appeal,  but  had  made  an  arrangement  inconsistent  with  his  doing  so,  namely  to  sit  at 
the  Petty  Sessions ;  and  he  was  doing  so  when  the  appeal  was  called  on.  As  to  his  entering  the 
oanibus :  he  saw  it  casually,  and  said  to  Macnamara  "  I  suppose  you  would  not  like  me  to  get 
is;"  and  upon  Maenamara's  answering  that  he  would,  he  entered  the  carriage.  That  does  not 
meet  my  entire  approbation ;  but  it  is  no  sufficient  ground  for  the  objection  taken  on  the  other 
tide.  As  to  his  presence  afterwards  in  the  Court  of  Quarter  Sessions,  he  entirely  clears  himself. 
He  sayi  that  he  went  there  merely  to  seek  the  assistance  of  another  magistrate ;  he  talked  to  no 
one  bat  Alderman  Finnis,  and  that  only  upon  the  matter  which  occasioned  his  coming  to  tha 
Conrt:  and  in  these  statements  he  is  confirmed  by  other  testimony.  There  is  no  ground  for 
laying  that  he  took  any  part  in  the  hearing  of  the  appeal.  I  do  not  approve  of  what  took 
plaee  in  the  omnibus;  Mr.  Wilson  shonld  not  have  asked  to  go  in,  nor  done  anything  there  in 
tbfl  absenee  of  Macnamara.  It  does  not  appear  that  he  did  anything  to  influence  the  decision  ; 
bat  he  was  guilty  of  an  indiscretion;  and  I  therefore  think  this  rule  should  be  discharged  with- 
out  costs. 

VifiHTVAsr,  J. — I  agree  that,  if  Alderman  Wilson  had  taken  a  part  in  this  dooision,  the  present 
notion  would  have  been  well  founded.    But  it  ^appears  that  he  took  no  part  either  in 
the  proceedings  or  in  the  determination.     There  was  indeed  an  indiscretion  in  his   r*4lS5 
ioadoet;  but,  it  appears  by  his  statement,  not  such  as  would  infinenee  the  decision  of 
tbe  other  magistrates.    The  application  therefore  fails. 

Erlb  sttd  CRONPTOif,  Js.,  concurred.  Rule  discharged,  without  costa. 

(The  anecdote  of  Holt,  C.  J.,  above  referred  to,  is  related  in  Lord  Campbeirs  Lives  of  the 
Chief  Jiutiees  of  England,  vol  3,  p.  176,  citing  Show.  Pari.  Ca.  Ill,  and  Skinn.  354.  The  waw, 
Bridgmaa  v.  Holt,  was  trisd  at  bari  before  the  three  puisne  Judges  and  a  Jnry.) 
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LOWNDES  V.  The  Earl  of  STAMFORD  and  WARRINGTO!?. 

AprU  3(K 

The  salary  of  an  aaditor  and  sapsrintonding  managw  of  an  estate,  boldiiig'  office  dorfaif  tb«  jmX 
lives  of  the  employer  and  himself,  is  not  a  payment  apportionable  under  stat^  4  A  5  W.  4,  c. 
22,  s.  2. 

The  indenture  by  which  L.,  the  auditor,  engaged  himself  stipulated  that  L.,  who  was  a  banifter, 
should  relinquish  so  much  of  his  practice  as  was  incompatible  with  the  office,  and  the  vboto 
if  required  by  S.,  the  employer:  that,  if  S.  should  revoke  the  appoiatmoot  without  adcqaits 
eanse,  the  adequacy  to  be  determined  as  aftor  mentioned,  or  if  L.  should  reaiga  upon  adeqaaw 
cause,  the  adequacy  to  be  determined  in  like  manner,  S.  should  allow  L.  a  retiring  pensies  of 
1000(.  a  year  during  their  Joint  lives :  and  that  the  adeqnaoy  of  the  cause  tor  any  reTocatkn 
or  resignation  should  be  determined  by  a  referee,  who  was  named ;  with  a  proriso  for  ethsr 
reference  in  case  of  necessity.    Held : 

That  the  stipulation  for  reference  was  not  roid  at  ousting  the  Courts  of  jnrtsdieiion.    But 

That  L.,  being  dismissed,  as  he  alleged,  wrongfully,  might  sue  for  the  re^ng  peomon  wiAoat 
having  first  procured  the  adequacy  of  the  cause  to  be  decided  upon  by  the  referee ;  the  i«a» 
of  the  agreement  being  that  the  onus  of  proring  the  adequacy  of  the  cause  to  be  adjadie^trd 
upon  should  lie  upon  that  party  who  did  an  aet  (whether  revocation  or  resignation)  detcrmiaicf 
the  employment 

Covenant.  Action  commenced,  7tfa  Angost,  1850.  The  first  count 
stated  that  heretofore,  Jcc,  to  wit,  on  2d  Jannarj,  1849,  by  indentore 
between  defendant  of  the  one  part  and  plaintiff  of  the  other  part  (pro- 
fert),  defendant  appointed  plaintiff  to  be  auditor  and  superintendii!^ 
manager  of  all  defendant's  estates,  including  all  or  any  estates  there- 
after to  be  by  him  acquired  (other  than  his  estates  in  the  counties  of 
Leicester  and  Nottingham),  such  appointment  being  considered  as  taking 
^doai  *^^^^^  f''^)™  '^^^  January,  1848,  from  which  time  the  duties  of 
-^  the  said  offices  of  auditor  and  superintending  manager  had  been 
performed  by  the  plaintiff;  and  plaintiff  did  thereby  accept  the  said 
offices  of  auditor,  &c.  And  defendant  did  by  the  same  indenture  cove- 
nant with  plaintiff  that  he,  defendant,  would,  so  long  as  plaintiff  should 
hold  the  said  offices,  pay  to  plaintiff  the  annual  salary  of  1800{.  by  eqiul 
half-yearly  payments  on  7th  July  and  7th  January :  and,  further,  that, 
in  case  the  defendant  should  revoke  the  said  appointment  thereby  made 
without  adequate  and  just  cause,  then  and  in  such  case,  from  and  after 
such  revocation,  defendant  would,  during  the  remainder  of  the  joint 
lives  of  himself  and  plaintiff,  pay  to  plaintiff  a  clear  annual  sum  of 
lOOOZ.  by  equal  half-yearly  payments  on  the  said  half-yearly  days 
therein  and  hereinbefore  mentioned,  the  first  of  such  payments  to  be 
made  on  such  of  the  said  half-yearly  days  as  should  first  happen  after 
such  revocation.  As  by  the  same  indenture,  &c.,  will  more  fully  appear. 
Averment  that,  although  from  the  time  of  the  making  of  the  said  in- 
denture hitherto  plaintiff  hath  duly  performed  and  fulfilled  all  things 
therein  on  his  part  to  be  performed,  &c.,  and  hath,  to  wit,  during  all 
the  time  last  aforesaid,  continued  to  hold  the  said  offices  of  auditor  and 
superintending  manager  to  which  he  was  ao  thereby  appointed,  &c : 
and  although,  after  the  making  of  the  said  indenture,  and  before  the 
commencement  of  this  suit,  viz.,  on  7th  July,  1850,  a  large  Bum  of 
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money,  viz.,  9001,  for  the  period  of  time  between  7th  January,  1850, 
and  7th  Joly,  1850,  daring  which  the  plaintiff  held  the  aaid  offices  of 
auditor  and  saperintending  manager,  became  and  was,  under  and  by 
Tirtue  of  the  said  covenant  in  that  behalf  in  the  *8aid  indenture  r^^oir 
contained,  dne  from  and  payable  by  the  defendant  to  the  plain-  *- 
tiff:  yet  the  defendant  hath  not  paid  the  sum  or  any  part  thereof. 

The  second  count  stated  that,  on  2d  January,  1849,  the  bdenture  iil 
the  first  count  mentioned  (profert)  was  made,  &c.,  as  in  that  count  m^ti'^ 
tioned;  and  that,  although,  from  the  time  of  the  making  thereof  hitherto^, 
plaintiff  hath  always  duly  performed  and  fulfilled  all  things,  ftc,  and 
although  plaintiff  from  the  time  of  the  making  thereof  continued  to 
hold  the  said  offices  of  auditor,  &o.,  until  and  upon  a  certain  day  which 
elapsed  between  7th  January  and  7th  July,  1850,  and  before  the  com- 
mencement of  this  suit,  viz.,  27th  May,  1850,  on  which  day  defendant, 
without  adequate  and  just  cause  in  that  behalf,  revoked  the  said  apfjoint^ 
nent  of  plaintiff  so  made  by  the  said  indenture  as  aforesaid  :   and 
although,  after  such  revocation  and  before  the  commencement   of  this 
suit,  viz.,  on  7th  July,  1850,  the  same  day  being  such  one  of  t.he  said 
half-yearly  days  of  payment  as,  according  to  the  tenor  and  efff set,  true 
intent  and  meaning,  of  the  said  indenture,  first  happened  after  such 
last-mentioned  revocation,  a  large  sum  of  money,  viz.,  500{.,  ^oeing  the 
first  payment  of  the  said  clear  annual  sum  of  lOOOZ.,  becam  e  and  was 
due  from  defendant  to  plaintiff  under  and  by  virtue  of  the  Saic'l  covenant 
in  that  behalf,  &c.,  and  although  defendant  has,  from  the  t«ime  of  the 
said  revocation  hitherto,  ceased  to  pay,  and  has  not  paid,  to  plaintiff 
the  said  salary  of  18002.  or  any  part  thereof,  and  although  a  defendant 
has  not  either  before  or  since  the  said  revocation,  or  at  any  t' ime  hitherto, 
obtained,  nor  has  there  been,  any  determination  by  the  sa\d  Lieut.  CoL 
John  Wildman,  or  any  other  referees  or  umpire,  that  defe.ndant  had,  or 
that  there  was,  adequate  and  *just  cause  of  or  for  such  revoca-  r^^nit 
tion  by  defendant  as  aforesaid,  and  although  a  reason rAble  time  ^ 
for  the  obtaining  such  determination  elapsed  long  before  the  said  7th 
July,  1850,  yet  no  part,  &o. :  breach,  non-payment  of  the  sum  claimed 
by  this  count. 

The  deed  was  set  forth  on  oyer.  The  plaintiff  thereby  accepted  the 
<<  offices  of  auditor  and  superintending  manager,"  anrl  covenanted  that 
he  «« shall  not,  during  so  long  as  he  shall  hold  the  offi^ees  to  which  he  is 
hereby  appointed,  without  the  previous  consent  of  the  said  Earl  accept 
any  other  office  or  employment  whatsoever,  other  than  such  other  offices 
as  he  now  holds  with  the  privity  and  consent  of  the  said  Earl  under  the 
Earl  Granville  and  his  family,  or  may  hereafter  hold  under  the  persoa 
or  persons  who  may  succeed  to  the  estates  and  poAsessions  of  the  said 
last  named  Earl,  not  exceeding  in  extent  or  requiring  more  time  or  pains 
for  the  performance  of  them  than  the  offices  which  he  now  holds  with 
such  privity  and  consent  as  aforesaid ;  and  shall  i^linquish  and  give  np 
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bis  practice  as  a  barrister  so  far  as  such  practice  may  be  incompatible 
vith  or  in  any  manner  interfere  with  the  efficient  and  perfect  discharge 
of  the  duties  of  the  offices  to  which  he  is  hereby  appointed;  and  shall, 
if  so  required  by  the  said  Earl,"  <<  totally  relinquish  and  give  up  his 
practice."     There  was  also  a  covenant  by  the  Earl,  that,  in  case  the 
said  W.  L*  L.  <(  shall  cease  to  perform  the  duties  of  the  offices  to  which 
he  is  hereby  appointed,  by  reason  of  his  becoming  incapable  of  perform- 
ing such  duties  from  permanent  illness  or  infirmity,  or  in  case  the  saij 
Earl  shall  revoke  the  appointment  hereby  made,  without  adequate  and 
just  cause,  the  adequacy  and  justice  of  such  cause  to  be  determined  as 
4>4l9Q1  ^^^^^Q^f^^'  ^mentioned,  or  in  case  the  said  W.  L.  L.  shall  resign 
^  the  offices  to  which  he  is  hereby  appointed  upon  adequate  and 
just  cause,  the  adequacy  and  justice  of  such  cause  to  be  determined  as 
hereinafter  mentioned,  then  and  in  any  such  case,  from  and  after  such 
becoming  incapable,  revocation,  or  resignation,  as  the  case  may  be,  the 
said  .Karl  shall,  during  the  reniainder  of  the  joint  lives  of  the  said  Earl 
and  W.  L.  L.,  pay  to  the  said  W.  L.  L.  and  his  assigns  a  clear  annual 
sum  Oif  10002.  by  equal  half-yearly  payments  on  the  half-yearly  dajs 
hereinb-efore  mentioned ;  the  first  of  such  payments  to  be  made  on  such  of 
the  half-yearly  days  as  shall  first  happen  after  such  becoming  incapable, 
revocatitia,  or  resignation.     That  the  adequacy  and  justice  of  the  cause 
of  any  r«9VOcation  by  the  said  Earl  of  the  appointment  hereby  made  bj 
him,  and  the  justice  and  adequacy  of  the  cause  for  the  resignation  of 
the  said  \  7.  L.  L.  of  the  offices  to  which  he  is  hereby  appointed,  shall 
be  determi  ned  by  John  Wildman,  of  Brook  Street,  Orosvenor  Square, 
Esquire,  a  Lieutenant  Colonel  in  her  Majesty's  army,  if  living  and  able 
And  willing  to  determine  the  matter  in  question."     There  was  a  proviso 
for  further  i*eference,  and  umpirage,  in  case  of  necessity. 
^   The  defen  dant  pleaded,  to  the  first  count :  «<  That,  heretofore,  and 
before  the  Ttlx  day  of  July,  a.  d.  1850,  viz.,  on  the  27th  day  of  May, 
A.  D.  1850,  he  the  defendant  revoked  the  said  appointment  of  the  plain- 
tiff in  the  said  first  count  mentioned ;  and  he  the  plaintiff  thereupon 
and  thereby  then  ceased  to  hold,  and  hath  thence  hitherto  ceased  to 
hold,  the  said  olfices  to  which  he  was  so  appointed  as  in  the  said  first 
count  mentioned  :  Without  this,  that  the  plaintiff  held  the  said  offices 
^^nf^-^  of  auditor  And  superintending  manager,  to  which  he  was  so  *ap- 
^  pointed  as  aforesaid,  during  the  whole  period  of  time  between 
the  7th  day  of  January,  a.  d.  1850,  and  the  said  7th  day  of  July,  a.  s. 
1850,  in  manner  and  form,"  &c.     Conclusion  to  the  country. 

To  the  second  count  the  defendant  demurred,  assigning  for  causes, 
Among  others :  For  that  the  plaintiff  ought  to  have  shown  in  proof  and 
Bupport  of  his  title  to  the  annuity  of  10002.  that  he  had  obtained,  or 
that  there  had  been,  a  determination,  in  the  mode  prescribed  by  the 
indenture,  as  to  the  adequacy  and  justice  of  the  cause  of  revocation, 
«nd  that  it  hAd  been  thereby  determined  that  the  revocation  was  with* 
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oat  adequate  and  just  cause :  and  for  that,  although  it  is  alleged  in  the 
2d  count  that  defendant  hath  not  obtained  any  determination  in  the 
prescribed  mode  as  to  the  adequacy  and  justice  of  the  cause  of  revoca* 
tioD,  it  does  not  appear  that  a  determination  has  not  been  obtained  by 
the  plaintiff;  and  that  it  does  not  appear  that  plaintiff  was  ready  and 
willing  to  concur  with  defendant  in  obtaining  a  determination  in  the 
prescribed  mode ;  nor  does  it  appear  whether  or  not  Colonel  Wildman 
is  living,  and  able  and  willing  to  determine  the  matter,  or  how,  under 
the  actual  circumstances,  the  same  might  and  ought  to  have  been  deter- 
mined :  and,  although  it  is  alleged  that  a  reasonable  time  for  obtaining 
such  determination  elapsed  long  before  7th  July,  1850,  it  does  not  appear 
whether  such  allegation  refers  to  the  plaintiff  or  defendant  obtaining 
fiuoh  determination.     The  plaintiff  joined  in  demurrer. 

The  plaintiff  demurred  to  the  plea  to  the  first  count,  assigning  for 
causes,  among  others :  That  the  inducement  answers  only  a  part  of  the 
alleged  cause  of  action,  though  the  traverse  professes  to  answer  the 
whole;  *that  the  traverse  is  taken  upon  matter  not  alleged  nor  ri^^q-t 
necessarily  implied  by  the  count ;  that  the  revocation  does  not  '- 
appear  to  have  been  such  as  would  disentitle  the  plaintiff  to  damages ; 
to.    Joinder. 

The  demurrers  were  now  argued.(a) 

Sir^F.  ThtngeVy  for  the  plaintiff. — First :  The  plea  to  the  first  count 
is  insufficient.  The  count  claims  the  entire  half-year's  salary  from 
January  7th  to  July  7th.  The  traverse  denies  that  the  plaintiff  held 
his  offices  during  that  entire  period :  but  this  is  no  answer,  at  any  rate 
to  the  whole  of  the  demand ;  for,  in  whatever  way  the  plaintiff's  hold- 
ing of  office  was  determined  during  )he  half-year, 'he  was  entitled  to  an 
apportionment  of  salary,  under  stat.  4  &;  5  W.  4,  o.  22,  s.  2.(6)    [Lord 

(a)  fi«foT«  Lord  Campbell,  C.  J.,  Wightnum  and  Erie,  Jb.  Crompton,  J.,  took  no  part  in  the 
dedsioo,  haring  been  ooiinsel  in  the  eanee. 

{h)  Stat  4  A  5  W.  4,  e.  22, 1.  2,  enaoU :  Thai  all  renti  lerriee,  Ae.,/'and  all  renti  charge  and 
other  rentf,  annnitief,  penaionB,  dividends,  modnset,  compoiitione,  and  all  other  payments  of 
«Ter7  description,  in  tiie  United  Kingdom  of  Great  Britain  and  Ireland,  made  payable  or  coming 
^•«  St  fixed  periods  under  any  instnment  that  shall  be  ezeeuted  after  the  passing  of  this  Aet;" 
^ihill  be  apportioned  so  and  in  snch  manner  that  on  the  death  of  any  person  interested  in  any 
ueb  rents,''  Ae.,  "or  other  payments  as  aforesaid,  or  in  the  estate,  fond,  ofBoe,  or  benefice  from  or 
in  respect  of  which  the  same  shall  be  issaing  or  derived,  or  on  the  determination  by  any  other 
Bieau  whatsoever  of  the  interest  of  any  such  person,  he  or  she,  and  his  or  her  executors,  adminis- 
trator!, or  assigns,  shall  be  entitled  to  a  proportion  of  such  rents,"  Ac,  '<and  other  payments 
ttcordlog  to  the  time  which  shall  have  elapsed  from  the  oommencement  or  last  period  of  payment 
thereof  respectively  (as  the  ease  may  be)  inolnding  the  day  of  the  death  of  sueh  person,  or  of  the 
determination  of  his  or  her  interest;"  "and  that  every  such  person,  his  or  her  executors,"  Ac, 
'^ih&U  have  snch  and  the  same  remedies  at  law  and  in  equity  for  recovering  such  apportioned 
puts  of  the  said  rents,"  Ac,  "and  other  paymentf,  when  the  entire  portion  of  whioh  snch  appoxw 
tiooed  parts  shall  form  part  shall  become  due  and  payable,  and  not  before,  as  he,  she,  or  they 
vcnld  have  had  for  recovering  and  obtaining  such  entire  rents,"  Ac,  "and  other  payments  tf 
n.titled  thereto,  bat  so  that  persons  liable  to  pay  rents  reserved  by  any  lease  or  demise,  and  the 
Indi,  tenementsi,  and  hereditaments  oomprised  therein,  shall  not  be  resorted  to  for  such  appor* 
tioned  parts  specifically  as  aforesaid,  but  the  entire  rents  of  which  such  portions  shall  form  a  part 
v^  be  received  and  recovered  by  the  person  or  persons  who  if  this  Act  had  not  passed  would 
^ve  been  entitled  to  sooh  entire,  rents  j  and  saeh  portions  shall  ^be  leeoverable  from  such  person 
«  persons  bj  thtt  putiee  entitled  to  the  same  under  this  Aot  in  any  aetion  or  mit  at  law  or  la 
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*1^*'>1  ^C^^P^B^^  C*  J- — ^Woald  the  language  of  that  clause  be  appli- 
"-'  cable  in  the  case  of  a  servant  discharged  for  good  cause?] 
Apparently  it  would,  in  a  case  within  the  terms  of  the  Act.  Bat,  with- 
out resorting  to  the  statute,  the  plaintiff  here  must  recover  his  whole 
demand,  because  the  defendant  states  that  he  revoked  the  appointment 
daring  the  half-year,  but  does  not  allege  that  he  did  so  for  just  and 
adequate  cause* 

Secondly,  the  second  count  is  good.    An  agreement  that  all  disputes 
shall  be  referred  to  arbitration  cannot  oust  the  jurisdiction  of  a  Court 
of  law  or  equity.    This  was  said  by  Lord  Kenyon,  in  Thompson  v.  Char- 
nock,  8  T.  R.  139,  to  have  been  «  decided  again  and  again."    Kill  r. 
Hollister,  1  Wils.  129,  there  cited,  exemplifies  the  rule.     Best,  C.  J., 
acted  upon  that  decision  in  Goldstone  v.  Osborn,  2  Gar.  &  P.  550  (E.  C. 
L.  R.  vol.  12).     The  rule  is  the  same  whether  the  arbitration  claose 
applies  to  the  whole  or  phrt  only  of  the  deed.    [Lord  Campbell,  C.  J. 
— If  a  perfect  cause  of  action  has  accrued,  the  Courts  cannot  be 
ousted  of  jurisdiction  to  enforce  it;  but  the  parties  might  perhaps  agree 
that  the  existence  of  a  cause  of  dismissal  should  be  ascertained  by 
reference.]    Nothing  on  this  record  shows  that  a  cause  of  action  has 
not  attached.  If  the  jurisdiction  could  be  ousted  here,  the  plaintiff  might 
be  without  remedy ;  for  a  Court  of  equity  will  not  order  specific  per- 
^ .  oq-i  formance  of  an  agreement  to  *refer ;  Gourlay  v.  The  Duke  of 
J  Somerset,  19  Ves.  429,  431,  per  Sir  W.  Grant,  M.  R.    But, 
assuming  that  the  agreement  for  reference  was  binding,  the  question  is, 
whose  duty  it  was  to  take  the  steps  for  ascertaining  the  sufficiency  or 
insufficiency  of  the  supposed  cause  of  revocation?    According  to ^ the 
deed  as  set  out  on  oyer,  it  lay  upon  the  defendant,  if  he  took  the  step 
of  revoking  the  plaintiff's  appointment,  to  show  that  he  had  done  so  on 
proper  grounds.    [Lord  Campbell,  G.  J. — ^You  say  that  he  had  only 
a  conditional  power  of  revoking.     Wightman,  J. — That,  if  the  plain- 
tiff resigned,  he  was  to  take  the  steps  for  establishing  that  he  had  done 
so  on  proper  grounds ;  and,  if  the  defendant  dismissed,  he  was  to  pro- 
ceed in  the  like  manner :  that  whoever  did  the  act  determining  the  rela- 
tion was  to  take  the  initiative  in  a  proceeding  to  arbitration.]    That  is 
the  effect  of  the  covenant.     The  employment  was  intended  to  be  p^- 
manent ;  he  who  put  an  end  to  it  was,  primfi  facie,  a  wrongdoer.   There 
is,  virtually,  an  appointment  during  good  behaviour :  in  the  absence  of 
any  arbitration  clause.  Lord  Stamford,  if  he  dismissed  the  plaintiff^ 
would  have  been  bound  to  show  a  cause  of  dismissal ;  and  it  makes  no 
difference  that  the  parties  here  have  provided  a  mode  of  aseertaiDing 
such  cause.     The  defendant  does  not  plead  that  there  was  such  cause, 
but  demurs ;  thereby  assuming  that  the  plaintiff  is  to  lie  under  the  onus 
of  negativing  every  ground  of  dismissal  that  could  have  arisen.     But 
the  grounds,  if  any,  were  in  the  defendant's  knowledge ;  and  it  is 
sonable  that  he  should  be  required  to  show  them. 
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J.  A.EusseUj  contri. — Ab  to  the  plea.     The  plaintiff,  *in  his  r^AOA 
first  count,  saes  as  having  held  the  office  during  the  entire  half-  ^ 
jear:  if  that  is  a  material  fact,  the  traverse  of  it  is  good.     If  the 
coQQt  had  been  upon  a  quantum  meruit  for  the  time  during  which  he 
actnallj  served,  as  in  Osborne  v,  Rogers,  1  Saund.  267,  the  traverse 
would,  according  to  that  case,  have  been  bad :  but  the  plaintiff  relies 
upon  a  covenant  to  pay  an  annual  salary  on  certain  days :  and,  if  the 
service  was  determined  before  one  of  the  days  arrived,  he  cannot  have 
the  salary  apportioned,  unless  under  stat.  4  &  5  W.  4,  c.  22.     Countess 
of  Plymouth  v.  Throgmorton,  1  Salk.  65,  shows  that,  at  common  law, 
it  coald  not  be  done.     (Sir  F.  Theniger  admitted  that  there  could  be  no 
apportionment  here  but  under  the  statute.)     [Lord  Gampbkll,  G.  J. — 
The  preamble  of  the  statute,  sect.  1,  if  we  may  take  the  law  from  it, 
decides  that.]     Then,'the  statute  clearly  does  not  apply  to  this  claim. 
It  stands  upon  the  same  footing  as  a  demand  for  wages,  which  no  one 
has  ever  claimed  to  apportion  instead  of  suing  on  a  quantum  meruit. 
The  words  *«  and  all  other  payments,"  following  the  words  <«  rents  charge 
and  other  rents,  annuities,"  &c.,  must  refer  to  payments  ejusdem  gen- 
eris.   [Lord  Campbell,  C.  J. — Such  payments,  you  would  say,  as  will 
still  be  made  to  some  one,  though  the  payment  to  a  particular  indivi* 
dual  has  ceased.]     «  Determination"  «^of  the  interest  of  any  such  per- 
son" cannot  apply  to  interest  in  the  receipt  of  a  salary.     [Lord  Camp- 
bell, C.  J. — la  there  any  applicable  case  on  the  statute  ?]    None  has 
been  found. 

The  second  count  is  bad.     No  perfect  cause  of  action  upon  this  agree-* 
ment  could  exist  till  the  adequacy  or  inadequacy  of  the  cause  of  dis- 
missal had  been  ^ascertained.     The  words  <Mn  case  the  said  r^^o" 
Earl  shall  revoke,"  &c.,  <«  without  adequate  and  just  cause,"  are  '-       ^ 
qualified  by  those  which  follow ;  «<  the  adequacy  and  justice  of  such 
cause  to  be  determined  as  hereinafter  mentioned."    The  qualifying  words 
are  an  inseparable  context.    No  cause  could  be  adequate  or  inadequate 
except  as  might  be  determined  by  arbitration.     The  cases  extant  do  not 
assist  much  towards  deciding  this ;  but  Thurnell  v.  Balbirnie,  2  M.  &  W. 
786,t  bears  some  analogy  to  it,  and  is  in  the  defendant's  favour.     In 
Worsley  v.  Wood,  6  T.  R.  710,  an  insurance  company  undertook  to  indem- 
nify the  assared  «<  according  to  the  tenor  of  the  printed  proposals  deli- 
vered with  the  policy."     By  one  of  the  proposals  it  was  required  that 
the  person  claiming  indemnity  should  procure  a  certificate  under  the 
hands  of  certain  persons  as  to  his  character  and  the  bona  fides  of  his 
claim.     The  Court  held  that  the  words  <<  according,"  &c.,  introduced  an 
essential  qualification  of  the  contract  to  indemnify,  and  that  the  assured 
was  not  in  a  situation  to  demand  the  indemnity  until  he  procured  the 
certificate,  though,  as  he  alleged,  the  parties  who  should  have  signed  it 
wrongfully  refused  to  do  so.     The  determination  of  Col.  Wildman  is  a 
conditios  precedent  here,  as  the  certificate  wss  in  that  case.    [Lord 
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Campbell,  G.  J. — When  was  the  adequacy  of  the  cause  to  be  ascertained 
here  ?]    The  ascertaining  of  it  is  a  condition  precedent  to  the  recorerjof 
compensation.     [Lord   Campbell,  C.   J. — May  there  be  a  dismissal 
before  the  sufficiency  of  the  cause  is  ascertained  ?   Is  the  dismissing  party 
to  punish  first  and  hear  afterwards  ?]     The  plaintiffs  liberty  to  resign  is 
^MOiP-t  upon  the  same  terms.     [Wightman,  J. — The  *power  to  revoKc, 
-^  as  the  words  of  the  indenture  imply,  is  upon  <«  adequate  and  jost 
cause,  the  adequacy  and  justice  of  such  cause  to  be  determined  as  here* 
inafter  mentioned."]     Suppose  judgment  were  given  for  the  plaintiff  in 
this  case :  it  might  turn  out  on  subsequent  inquiry  that  there  was  just  cause 
for  dismissal ;  yet,  if  the  plaintiff's  argument  prevail,  a  right  to  the  half- 
yearly  retiring  allowance  will  have  accrued  to  him  in  the  mean  time. 
[Erle,  J. — The  covenant  seems  to  be  that  the  right  shall  vest  if  the 
one  party  dismisses  without  Col.  Wildman's  approval,  or  if  the  other 
resigns  without  Col.  Wildman's  approval ;  that  the  party  claiming  to 
determine  the  agreement  must  show  a  decision  by  Col.  Wildman.]    The 
retiring  salary  is  to  be  payable  «  from  and  after  such"  «<  revocation  or 
resignation ;"  that  is  revocation  or  resignation  without  such  canse  as 
Col.  Wildman  should  pronounce  adequate.     If,  indeed,  the  words  had 
been,  that  the  retiring  salary  should  be  payable  from  and  after  revoca- 
tion or  resignation,  provided  that,  unless  the  adequacy  or  inadequacy 
of  the  cause  were  determined  as  before  mentioned,  the  benefit  should 
not  accrue,  it  would  have  been  necessary  to  plead  such  a  proviso  aa 
qualifying  the  covenant  for  payment ;  Clayton  v.  Eynaston,  2  Salk. 
673 ;  in  which  case  Holt,  C.  J.,  says,  «<  that  where  the  proviso  goes  bv 
way  of  defeasance,  it  must  be  pleaded  by  him  that  takes  advantage  of 
it ;"  but,  as  he  lays  down  immediately  afterwards,  where  it  «  alters  the 
sense  of  the  covenant,  by  explaining  and  tying  up  the"  thing  stipu- 
lated for  «<to  a  particular  time,  which  would  not  have  been  under- 
stood on  the  general  covenant,  by  which  means  it  becomes  a  part  of 
*4^71  ^^^  covenant,"  the  party  relying  on  the  covenant  *«  must  plead 
-^  accordingly."     The  latter  part  of  the  dictum  applies  to  this  ease. 
The  plaintiff  is  not,  as  was  suggested  on  the  other  side,  put  under  the 
difficulty  of  proving  a  negative :  he  might  have  alleged,  and  shown, 
affirmatively,  a  finding  by  Col.  Wildman  that  the  dismissal  was  without 
just  cause. 

Sir  F,  ThesigeVy  in  reply. — As  to  the  first  point,  the  consequence  of 
the  argument  for  the  defendant  is  that,  even  if  the  plaintiff  had  died, 
the  case  would  have  been  beyond  the  reach  of  the  Act.  But  the  words 
of  sect.  2  are  quite  general:  «all  rents  charge,"  &c.,  «and  all  other 
payments  of  every  description."  This  cannot  mean  merely  payments 
ejusdem  generis.  [Erle,  J. — The  enumeration  seems  limited  at  any 
rate  to  payments  «  derived"  from  an  «  estate,  fund,  office,  or  benefice." 
The  question  may  be  whether  the  employment  of  auditor  or  manager, 
though  called  an  office  in  the  indenturoi  is  such  an  office  as  the  Act  con* 
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templates.  Lord  Gampbbll,  G.  J. — Suppose  a  person  bolding  an  em- 
ployment of  this  kind  served  three  months  and  then  absconded.]  It  is 
Dot  necessary  to  contend  that  there  might  not  be  such  misconduct  as 
would  disentitle  to  the  salary :  but  that  is  not  the  present  case.  As 
to  the  second  point,  the  question,  what  is  a  condition  precedent,  depends 
on  the  terms  of  each  particular  instrument.  Here  the  plaintiff,  on  the 
one  hand,  was  stipulating  to  give  up  his  profession :  the  defendant,  on 
the  other,  was  entering  into  a  contract  which  made  it  important  that 
he  should  not  be  at  the  mercy  of  the  plaintiff  if  he  were  disposed  sud- 
denly to  depart  from  his  engagement.  Both  evidently  intend  to  use 
SQch  language  as  will  afford  the  most  direct  safeguard.  Hardship  may 
arise  equally  *on  either  side  from  a  close  observance  of  the  r^Aoo 
terms.  Thurnell  v.  Balbirnie,  2  M.  &  W.  786,t  does  not  resemble  ^ 
this  case.  There  the  agreement  was  to  purchase  at  a  valuation  to  be 
made  by  valuers  on  each  side :  the  defendant  and  bis  valuer  would  not 
proceed ;  and  the  plaintiff  had  the  goods  valued,  and  sued  for  the  price. 
The  count,  showing  these  facts,  was  held  insufficient ;  but  there  there 
could  have  been  no  contract  to  take  and  pay  for  the  goods  without  such 
a  valuation  as  had  been  agreed  upon :  and  the  judgment  turned  in  a 
great  measure  upon  the  want  of  explicit  allegations  in  the  count. 
Worsley  v.  Wood,  6  T.  R.  710,  is  not  applicable.  [Lord  GAMPBiSLLy 
C.  J. — It  is  a  totally  different  case.]  There  the  covenantee  had  stipu- 
lated for  certain  things  to  be  done  on  his  part,  which  were  not  done : 
here  the  covenantor  has  done  an  act  alleged  to  be  contrary  to  his  cove- 
nant, which  it  lies  on  him  to  justify.  .  Cur.  adv.  vult. 

Lord  Campbell,  C.  J.,  in  the  same  term  (May  6th),  delivered  the  judg- 
ment of  the  Court. 

We  think  that  on  the  demurrer  to  the  plea  to  the  first  count  there 
oaght  to  be  judgment  for  the  defendant. 

The  plea,  averring  that  the  defendant  had  revoked  the  appointment 
of  the  plaintiff  before  the  7th  day  of  July,  1850,  when  the  half-year's 
salary  sued  for  is  alleged  to  have  become  due,  concludes  with  a  special 
traverse  of  the  allegation  that  the  plaintiff  held  the  office  of  auditor  during 
the  whole  half-year  down  to  the  said  7th  day  of  July. 

The  plaintiff's  counsel,  admitting  that  he  can  only  *seek  to  r^c^qa 
recover  a  portion  of  this  half-year's  salary,  and  that  at  common  ^ 
law  it  could  not  be  apportioned,  rests  this  clain  entirely  on  stat.  4  &  5 
W.  4,  c.  22,  s.  2.  The  language  here  employed  by  the  Legislature  is 
very  general ;  but  we  do  not  think  that  it  was  meant  to  apply  to  a 
payment  like  this,  under  a  contract  between  employer  and  employed, 
for  services  performed,  where  the  payment  entirely  ceases  upon  the 
determination  of  the  claimant's  right  to  receive  it.  The  statute  makes 
the  enumeration  of  ««the  estate,  fund,  office^  or  benefice  from  or  in 
respect  of  which"  the  rents  or  other  payments  « shall  be  issuing  or 
derived ;"  and  the  deed  contains  the  expression  of  <<  offices  of  auditor 
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9xA  saperintendiag  manager"  to  which  the  plaintiff  was  appointed :  but, 
looking  to  the  context,  it  appears  ta  us  that  these  are  not  offices  within 
the  meaning  of  the  enactment,  not  being  of  a  public  nature,  and  no 
rents  nor  payments  issuing  or  being  derived  from  or  in  respect  of  them. 
The  dismissal  from  an  employment  created  by  contract  can  hardlj  be 
called  the  determination  of  the  interest  of  the  person  employed.  The 
time  fixed  by  the  statute,  when  the  apportionment  is  made  recoverable, 
is  <<  when  the  entire  portion  of  which  such  apportioned  parts  shall  form 
part  shall  become  due  and  payable."  This  contemplates  a  case  vhere 
the  party  who  has  to  pay  will  have  to  pay  for  the  whole  period  to  s  >me 
one,  and  not  a  case  where  the  payment  entirely  ceases  with  the  df  rer- 
mination  of  the  interest  of  the  person  receiving  the  apportionment, 
and  where  the  entire  portion  of  which  this  forms  a  part  never  does 
become  due  or  payable.  We  are  therefore  of  opinion  that  the  half- 
yearly  payment  in  question  remains  unapportionable,  as  at  common  lav. 
♦14.01       *^^  ^^^  demurrer  to  the  second  count  of  the  declaration  ov 

^  judgment  will  be  for  the  plaintiff.  The  allegations  in  this  count 
appear  to  us  sufficient  to  show  that,  after  the  revocation,  be  was  entitled 
to  the  sum  of  10002.  a  year,  payable  half-yearly.  We  think  that  the 
deed  makes  no  attempt  to  oust  Courts  of  their  jurisdiction ;  and  that 
the  numerous  cases  cited  on  this  subject  are  wholly  inapplicable.  We 
have  to  persue  the  deed  executed  by  these  parties,  and  to  see  what  was 
the  real  contract  between  them.  If  the  defendant  had  power  to  dismiss 
the  plaintiff  upon  the  statement  that  he  had  adequte  and  just  cause, 
throwing  upon  the  plaintiff,  after  the  dismissal,  the  burden  of  appealing 
to  Colonel  Wildman,  the  second  count  of  the  declaration  would  be  bad : 
but  we  think  that  the  defendant  had  no  power  of  dismissal  without  giving 
a  right  to  the  allowance  of  10002.  a  year,  till  he  had  previously  ascer- 
tained  by  the  judgment  of  Colonel  Wildman  or  of  the  two  referees,  one 
named  by  each  party,  or  of  one  referee  named  by  himself,  that  he  had 
adequate  and  just  cause  to  revoke  the  appointment.  The  obtaining  of 
this  judgment  was  a  condition  precedent  to  the  reserved  power  of  revo- 
cation ;  and  the  payment  of  10002.  a  year  was  to  become  due  if  there 
was  a  revocation  without  adequate  and  just  cause,  so  previously  ascer- 
tained. It  appears  by  the  deed  that  the  plaintiff  was  a  practising  bar- 
rister who,  in  consideration  of  this  lucrative  appointment,  covenanted 
to  give  up  practice  as  far  as  was  inconsistent  with  the  duties  he  under- 
took as  auditor,  and  to  give  up  practice  altogether  at  the  request  of  the 
defendant.  It  was  of  great  importance  to  him  that  he  should  not  be 
capriciously  dismissed  from  his  auditorship.  Again,  the  defendant 
*4411  P^^^^^  ^^®  plaintiff  in  a  situation  of  great  ^confidence;  and  very 

^  inconvenient  consequences  might  follow  to  the  defendant,  if  the 
plaintiff,  from  caprice,  or  from  wishing  to  enter  into  some  still  more 
profitable  employment,  should,  without  adequate  and  just  cause,  resign 
the  auditorship.    But  parties  bad  entire  confidence  in  Colonel  Wild* 
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man ;  and  the  agreement  between  tbem  was  that,  till  his  judgment  had 
been  obtained  that  there  was  adequate  and  just  cause  for  removal  or 
resignation,  the  one  party  should  not  be  at  liberty  to  remove  nor  the 
other  to  resign ;  the  defendant  covenanting  that,  if  he  removed  without 
such  judgment,  he  should  pay  the  plaintiff  10002.  a  year  during  their 
joint  lives.  If  such  was  the  agreement,  the  demurrer  to  the  second 
coant  cannot  hold ;  for  the  plaintiff  was  not  bound  to  show  that  he  had 
obtained,  or  that  there  was,  any  determination  in  the  mode  prescribed 
as  to  the  adequacy  or  justice  of  the  revocation,  or  that  it  had  been 
determined  that  the  revocation  was  without  adequate  or  just  cause ;  nor 
ir&s  it  necessary  to  aver  that  a  reasonable  time  had  elapsed  for  the 
defendant  or  for  the  plaintiff  to  have  obtained  such  determination,  or  to 
allege  any  excuse  for  the  plaintiff  not  having  obtained  it.  The  revoca- 
tion having  taken  place  without  the  previous  determination,  in  the 
prescribed  form,  of  the  existentse  of  adequate  and  just  cause,  the  annuity 
of  10002.  became  payable,  and  the  arrear  claimed  is  recoverable. 

The  decision  of  the  Court  of  Exchequer  in  Thurnell  v.  Balbirnie,  2 
H.  k  W.  786,t  was  on  a  contract  of  a  totally  different  nature,  the  defend- 
ant having  agreed  to  purchase  goods  from  the  plaintiff,  the  price  of 
which  was  to  be  fixed  by  two  individuals  named ;  and  it  was  very  pro- 
perly held  *that  the  defendant  could  not  be  liable  for  the  price  f-^aao 
of  the  goods  until  they  had  been  valued  by  both  valuers,  pursuant  *- 
to  the  agreement ;  at  least  without  an  averment  that  the  defendant  pre- 
vented the  valuation.  Worsley  v.  Wood,  6  T.  R.  710,  proves  that,  if 
there  be  a  condition  precedent,  to  be  performed  by  the  plaintiff  before 
he  has  a  right  of  action,  his  declaration  must  aver  the  performance  of 
the  condition.  Very  sound  doctrine  is  likewise  to  be  found  in  Clayton 
V.  Kynaston,  2  Salk.  574,  respecting  a  proviso  which  goes  by  way  of 
defeasance  of  a  covenant ;  but  it  has  no  tendency  to  show  that,  upon 
the  construction  of  this  deed,  if  the  defendant  revoked  the  appoint- 
ment without  adequate  and  just  cause  previously  determined  in  the 
manner  prescribed,  he  would  not  be  liable  for  the  payment  sought  to 
be  recovered.  On  the  second  count,  therefore,  our  judgment  is  for 
the  plaintiff. 

Judgment  for  defendant  on  the  demurrer  to  the  plea  to  the  1st 
count.    For  plaintiff  on  the  demurrer  to  the  2d  count.(a) 

(a)  A  writ  of  error  was  aftenrardf  brought  bj  tho  defendant  in  the  Bzeheqner  Chamber.  Upon 
ft«  trpiment,  that  Court  iDtimated  a  strong  opinion  that  the  first  eount  was  not  maintainable ; 
W  tbey  suggested  that  the  question,  whether  the  defendant  had  adequate  and  just  oause  for  dis- 
Bisriag  the  plaintiff,  must  eventuallj,  in  some  form,  be  made  the  aubjeet  of  a  reference,  and  that 
it  bad  better  be  referred  at  once,  wiUiont  carrying  the  proceedings  in  the  action  any  farther.  Ae- 
^ingty,  that  question  was  referred  to  the  Recorder  of  London  (the  Right  Hon.  J.  A.  S.  Wortlej) : 
it  beiag  arranged  that  the  arrears  and  fUtnre  paymenta  of  the  annuity  should  depend  upon  th# 
•▼•nt  uf  his  decision.  The  Recorder  afterwards  made  an  award  in  the  plaintiff's  favour. 
^ 

An  agreement  to  arbitrate  does  not   Allegro  v.  Maryland  Ins.  Co.,  6  Har. 
^Test  the  Courts  of  their  jurisdiction :   &  Johns.  408 ;  Randel  v.  Chesapeake 
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Canal  Co.,  1  Hamngtony  284 ;  Oray  v.  to  arbitration^  does  not  predude  aright 

WilBon,  4  Watts,  89 ;  Haggart  v,  Sd-  of  action  for  a  breach  of  the  agreement, 

den.  1  Selden,  422.  if  there  be  no  arbitration  pending  when 

A  covenant,  in  an  agreement  to  sub-  the  action  is  commenced  nor  any  award 

mit  matters  of  dispute  arising  thereon  had :  Stone  r.  Dennis,  S  Porter,  231. 


♦443]  *HESELTINE  v.  SIELY.    April  30. 

To  ao  action  by  payee  agaioit  maker  of  a  promiuory  note,  the  defendant  pleaded  that  before  the 
time  of  the  making  he  was  indebted  to  plaintiff  and  othen,  and  filed  hie  petition  in  the  IbnI- 
▼ent  Debtora'  Coart,  and  delivered  a  schedalei  inclading  bis  debt  to  the  plaintiff,  bbA  t  dtj 
was  appointed  for  his  examination.  That  plaintiff  threatened  to  oppose  bis  discharge  vAtst 
defendant  would  give  him  promissory  notes  to  the  amount  of  his  debt :  and  tbereapon  defnd- 
ant,  to  indnoo  plaintiff  to  abandon  his  opposition,  madfl  and  delivered  to  him  promisaor;  pom, 
one  of  which  was  that  now  declared  upon.  And  that  defendant  afterwards,  by  order  of  the  mi. 
Coart,  was  discharged,  according  to  stat  1  A  2  Vict  c.  110,  from  the  said  debt  in  reipeci  6t 
which  the  last-mentioned  note  was  given ;  which  discharge  remains  in  fall  force. 

SembU,  by  Wightman,  Erie,  and  Crompton,  Js.,  and  Held  by  Lord  Campbell^  C.  J.,  that  the  plsi 
was  doable,  and  bad  on  demurrer.    Loave  to  amend  granted. 

Dbbt.  Ist  coant,  by  plaintiff  as  payee,  against  defendant  as  maker, 
of  a  promissory  note.     2d  coant,  on  an  account  stated. 

Plea  2.  That  the  account  was  stated  of  and  concerning  the  cause  of 
action  in  the  first  count  mentioned :  That,  before  the  making  of  the 
note,  defendant  was  indebted  to  Richard  Clark  in  422.  and  to  plaiotiff 
in  481.  6s.,  and  to  other  persons  in  divers  other  sums,  and,  being  a 
prisoner  in  actual  custody,  &c.,  upon  process  at  the  suit  of  Clark  for 
the  said  debt  due  to  him,  did,  according  to  <«  the  statute  made  and 
passed  in  the  second  year  of  the  reign  of  her  present  Majesty,'*(a)  file 
his  petition  in  the  Insolvent  Debtors'  Court  for  his  discharge,  &c. ;  and 
his  estate  was  afterwards,  by  order  under  the  Act,  vested  in  the  pron- 
sional  assignee,  and  defendant  delivered,  subscribed,  and  filed  a  schedule, 
&c.,  in  which  was  a  full  and  true  description  of  his  said  debt  to  the 
plaintiff,  and  the  said  Court  appointed  a  day  for  defendant  to  be  brought 
before  it,  to  be  dealt  with  according  to  the  statute :  Of  all  which  pre- 
mises in  this  plea  aforesaid  the  plaintiff  had  notice,  and  then  protested 
*AA±1  ^^^  declared  and  ^threatened  the  defendant  that  he  the  plaiotiiT 
-^  would  oppose  his  discharge  unless  defendant  would  make  and 
deliver  to  plaintiff  certain  promissory  notes  for  divers  sums  of  nonej 
exceeding  the  amount  of  the  said  debt  so  due  from  defendant  to  plain- 
tiff as  aforesaid ;  and  thereupon,  to  wit,  on,  &c.,  in  order  to  induce  plain- 
tiff to  abandon  his  said  threat  and  not  to  oppose  the  discharge  of  him 
the  defendant,  he  the  defendant  did  then  make  and  deliver  to  plaiotif 
the  said  promissory  notes,  one  whereof  is  the  said  promissory  note  in 

(a)  1  A  2  Vict  e.  110.  It  was  auigned  as  a  caose  of  demurrer,  and  meBtlooed  in  the  eis«- 
ment,  that  this  notice  of  the  Act,  not  referring  to  it  with  certainty  hj  ite  title  or  other  diatiadiit 
mark,  waa  insuflloienk 
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the  said  first  count  mentioned.  And  defendant  further  saith  that  he  the 
defendant  afterwards,  and  after  the  making  and  delivery  of  the  said 
promissory  notes  as  aforesaid,  to  wit,  on,  &c.,  by  a  certain  order  made 
bj  the  said  Court  for  the  relief  of  insolvent  debtors  in  England  held  at 
the  Court  House,  Portugal  Street,  &c.  (he  the  defendant  then  being  a 
prisoner  in  custody  as  aforesaid),  was  duly  discharged  according  to  the 
eaid  statute  of  and  from  the  said  debt  so  due  to  the  plaintiff  as  afore- 
said, and  in  respect  whereof  he  the  defendant  had  made  and  delivered 
the  said  promissory  notes ;  and  the  defendant  avers  that  the  said  dis- 
charge still  remains  in  full  force  and  effect.     Verification. 

Demurrer,  on  the  grounds  of  duplicity  and  repugnancy,  and  for  other 
causes.    Joinder. 

Senry  James^  for  the  plaintiff. — The  plea  sets  up  two  complete 
defences;  one,  the  invalidity  of  the  contract,  according  to  Hall  v. 
Djson,  17  Q.  B.  785  (E.  C.  L.  R.  vol.  79) ;  the  other,  that  defendant 
was  discharged  by  the  Insolvent  Debtors'  Court  from  the  debt  in  respect 
of  which  the  promissory  note  was  given :  *the  consequence  of  r^AAi: 
which  would  be  that  the  note  itself,  at  least  if  it  remain'ed  in  the  *- 
payee's  hands  (and  the  plea  does  not  show  the  contrary),  is  discharged 
alio:  Reeves  v.  Lambert,  4  B.  &  C.  214  (E.  C.  L.  R.  vol.  lO).(a)   [Erlb, 
J.— The  facts  of  that  case  were  very  different  from  those  pleaded  here. 
WiOHTMAN,  J. — Suppose  the  note,  here,  had  been  given  after  the  dis- 
charge.]   It  is  not  necessary  to  say  whether  in  that  case  the  note  would 
have  been  avoided ;  here  it  was  given  before  the  discharge.     [Erle,  J. 
—If  the  note  was  given,  not  in  satisfaction  of  the  debt,  but  as  a  col- 
lateral security,  do  you  say  that  the  security  is  gone  by  reason  of  the 
discbarge,  notwithstanding  the  intention  of  the  parties  ?]    The  plaintiff 
contends  only  that  two  defences  are  set  up,  each  of  which  might  be  an 
answer.    It  is  not  pleaded  that  the  note  was  given  as  a  collateral  secu- 
rity.   If  the  plea  had  stated  that,  the  plaintiff  might  have  replied  De 
injuria;  as  it  is,  no  one  replication  can  answer  it.    The  plea  is  bad  also 
as  setting  up  two  distinct  considerations  for  giving  this  note ;  the  debt 
itself,  and  the  plaintiff's  forbearing  to  oppose ;  and  not  showing  which 
is  relied  upon. 
The  Court  then  called  upon 

Ballj  for  the  defendant. — This  is  the  form  of  plea  universally  adopted 
since  the  New  Rules.  In  3  Chitty  on  Pleading,  40,  7th  ed.,  there  is  a 
precedent  in  which  both  the  unlawful  agreement  and  the  discharge  are 
Btated.  In  Warner  v.  Haines,  6  Car.  &  P.  666  (E.  C.  L.  R.  vol.  25), 
there  was  a  plea  containing  both  averments ;  and  this  is  referred  to  in 
Chitty  Junr.'s  *Precedents,  334  (2d  ed.,  by  Pearson).  [Cromp-  r*^ -g 
Tox,  J. — When  you  say  that  the  discharge  remains  in  full  force  ^ 
and  effect,  it  looks  very  much  like  relying  upon  it  as  a  defence.  Lord 
Campbell,  C.  J. — If  the  plaintiff  had  replied  De  Injuria,  how  much 

(a)  Se«  Beck  v.  Bererly,  11  M.  A  W.  845.t 
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of  the  plea  do  you  saj  the  defendant  would  have  been  bound  to  prove?] 
He  would  have  been  abliged  to  prove  the  discharge ;  but  the  defence  U 
the  illegaliij.  [Erle,  J. — Tou  may  perhaps  contend  that,  if  the  plea 
had  made  no  mention  of  the  agreement  not  to  oppose,  but  had  merelj 
stated  that  the  note  was  given  before  the  discharge,  as  collateral  secQ- 
ritj  for  a  debt  inserted  in  the  schedule,  and  then  alleged  the  discharge, 
such  a  plea  would  not  have  been  bad ;  and  that  the  agreement  is  mere 
surplusage  and  does  not  vitiate  the  plea.  Crompton,  J. — Matter  badlj 
pleaded  may  render  a  plea  double ;  whether  the  averments  here  do  so 
may  be  a  disputable  point,  according  to  Regil  v.  Green,  1  M.  &  W.  328.1 
Do  you  wish  to  settle  it  at  your  risk,  if  you  can  have  leave  to  amend? 
I  doubt  if  you  are  safe.]  Ball  mentioned  Harrison  v.  Cotgreave,  4 
Com.  B.  562  (E.  C.  L.  E.  vol.  56).  [Wightman,  J. — Do  you  think  you 
are  safe  7  Lord  Campbell,  C.  J. — The  defendant,  after  setting  up  one 
defence,  the  original  agreement,  alleges  his  discharge,  which  *is  also  s 
good  defence  :  in  my  opinion  that  is  clear  duplicity.] 
Per  Curiam^  Leave  granted  to  amend. 


♦1471  *^^®  QUEEN  V.  The  Inhabitants  of  the  Township  of  HUS- 
**^J  THWAITE.    Mayl. 

A  lepante  and  diitinct  dwelling-hoase  and  land  In  the  parish  of  H.  were  let  to  William  A.  aai 
Thomaa  A.  aa  joint  tenants,  the  rent  and  ralae  of  the  land,  taken  separately,  being  snSm^t 
to  confer  a  settlement  on  both.  The  farm  was  occupied  bj  William,  Thomas  reeiding  o& 
another  farm  at  a  distance.  Thomas  paid  the  whole  rent  of  the  farm.  The  orerseen  of  E 
had  always  demanded  and  received  payment  of  the  rates  in  respect  of  the  hoase  and  farm  is 
question  from  Thomas:  and,  in  the  rate-books  of  U.,  *' Atkinson,  Mr.,"  appeared  as  the  vas» 
of  the  occupier  of  the  farm  in  two  rates,  and  "  Atkinson,  Thomas,"  in  a  third. 

Held,  that  the  Sessions  were  justified  in  finding,  First,  that  there  was  a  sufficient  occupation  tsd 
payment  of  rent  by  William,  and  a  sufficient  assessment  of  him  and  payment  of  the  rstes  bj 
him,  to  give  him  a  settlement  in  H.  under  stats.  1  W.  4,  c.  18,  and  4  it  5  W.  4,  c  76;  sb'1> 
Secondly,  that  he  had  been  sufficiently  charged  with,  and  paid  his  share  of,  the  public  taia 
of  H.  to  gain  a  settlement  under  stat  3  A  4  W.  &  M.  e.  11. 

On  appeal  against  an  order  of  two  justices,  dated  18th  June,  1850, 
for  the  removal  of  Ursula  Atkinson,  wife  of  William  Atkinson,  who  bad 
absconded  to  America,  and  her  five  children,  from  the  parish  of  Knaj- 
ton  with  Brawith  to  the  parish  of  Husthwaite,  both  in  Yorkshire,  the 
Sessions  confirmed  the  order,  subject  to  the  opinion  of  the  Court  upon 
the  following  case. 

The  settlement  stated  in  the  grounds  of  removal  waa  that  the  pau- 
peris husband,  William  Atkinson,  had,  at  Lady  day,  1844,  rented  ? 
house  and  farm  in  the  appellant  parish,  at  the  rent  of  70/.  a  year,  for 
one  whole  year  ending  Lady  day,  1845,  and  paid  the  year's  rent  for  the 
flame ;  and  that  he  was  also  assessed  to  the  poor-rate  of  the  township 
of  Husthwaite,  and  paid  the  same  in  respect  of  the  said  dwelling-hoase 
and  farm  for  one  year  during  which  he  so  occupied  the  same ;  and  that, 
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daring  the  whole  period  of  his  oeeapation,  he  resided  md  slept  in  the 
township  of  Hasthwaite. 

There  were  three  grounds  of  appeal,  trayersing  the  renting,  occupa- 
tion, and  payment  of  rates  as  stated  in  the  grounds  of  remoyaL  They 
were  as  follows. 

*1.  That  the  said  William  Atkinson  did  not  acquire  a  settle-  r^t^^o 
ment  in  the  said  township  of  Husthwaite,  nor  take  and  hire  at  ^ 
Candlemas,  in  the  year  1844,  of  Mr.  John  Buckle,  from  year  to  year, 
commencing  on  the  6th  April,  1844,  at  the  rent  or  sum  of  101.  a  year, 
a  tenement  consisting  of  a  separate  and  distinct  dwelling-house,  farm- 
house, or  building,  and  25  acres  and  upwards  of  land,  situate  in  the  said 
township  of  Husthwaite,  as. in  the  grounds  of  removal  which  accompa- 
nied the  said  order  is  alleged. 

2.  That  the  said  William  Atkinson  did  not  hold  and  occupy  the  said 
dwelling-house  and  land  under  the  said  alleged  hiring,  in  the  said  town- 
ship, from  the  6th  April,  1844,  until  the  6th  April,  1845 ;  nor  did  he 
pay  the  said  yearly  rent  for  the  said  term  of  one  year,  as  in  the  grounds 
of  removal  is  alleged. 

3.  That  the  said  William  Atkinson  was  not  assessed  to  the  poor-rates 
of  the  said  township  of  Husthwaite,  nor  did  he  pay  the  same  rates  in 
respect  of  the  said  dwelling-house  and  land  for  one  year  during  which 
it  is  alleged  he  so  occupied  the  same,  in  manner  and  form  as  in  the  said 
grounds  of  removal  is  alleged. 

It  was  admitted  by  the  attorneys  for  the  respective  parishes : 

That,  at  or  about  the  time  in  that  behalf  mentioned  in  the  respond- 
ents' statement,  the  pauper's  husband,  William  Atkinson,  and  his  father, 
Thomas  Atkinson,  entered  into  an  agreement  with  John  Buckle,  therein 
mentioned,  the  legal  effect  whereof  was  to  give  the  said  William  Atkin- 
son and  Thomas  Atkinson  a  joint  tenancy  from  year  to  year  in  the  tene- 
metit  and  at  the  rent  in  the  respondents'  statement  respectively  men- 
tioned, commencing  on  6th  April,  1844. 

*That  the  whole  of  the  rent  and  the  whole  of  the  poor-rates  r^AAq 
in  respect  of  the  said  tenement,  for  the  year  ending  6th  April,  ^ 
1845,  were  paid  by  Thomas  Atkinson. 

At  the  trial  of  the  appeal,  after  the  above  admissions  had  been  put 
b,  it  was  proved  that  the  house  and  farm  were  in  fact  hired  and  rented 
by  the  pauper's  husband  and  his  father,  Thomas  Atkinson,  as  joint  ten- 
ants. That  the  pauper's  husband  entered  on  the  farm  at  Lady  day, 
1844,  and  from  that  time  resided  there  and  managed  the  farm  until 
Lady  day,  1845,  the  farming  stock  belonging  to  him ;  the  father,  Tho- 
mas Atkinson,  continuing,  during  the  whole  of  the  time  aforesaid,  to 
reside  upon  another  farm,  in  the  township  of  Balk,  about  five  miles  from 
the  appellant  township,  and  never  sleeping  at  the  farm  in  the  appellant 
township  but  for  two  nights  during  the  tenancy ;  but  that  the  whole 
of  the  rent  of  the  said  tenement  in  the  appellant  township  was  bonfi 
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fide  paid  by  the  father,  Thomas  Atkinson,  and  that  sach  tenement 
consisted  of  a  separate  and  distinct  dwelling-house  and  land ;  and  that 
the  land  of  itself,  independently  of  the  said  dwelling-honse^  was  of  saffi> 
cient  value,  and  the  rent  paid  in  respect  thereof  was  of  ^sufficient  amount, 
to  confer  a  settlement  on  both  the  said  William  Atkinson  and  the  said 
Thomas  Atkinson. 

In  the  rate  books  of,  the  appellant  township  for  the  years  1844  and 
1845,  which  were  produced  by  the  overseers,  the  house  and  farm  in 
question  were  described  as  <«  buildings  and  lands,"  and  <<  Atkinson, 
Mr.,"  appeared  in  the  column  headed  «<name  of  occupier,"  as  the  per- 
son rated  in  two  rates,  made  on  18th  April  and  17th  July,  1844.  In 
a  third  rate,  made  on  8th  January,  1845,  <«  Atkinson,  Thomas,"  ap- 
peared under  the  column  headed  "  name  of  occupier." 
*4^01  *^^  ^^  admitted  that  the  overseers  of  the  appellant  parish 
-^  had  always  demanded  and  received  payment  of  the  rates  in 
question  from  Thomas  Atkinson,  the  father. 

The  appellants  objected  that  there  was  no  sufficient  proof  of  renting 
a  tenement,  so  as  to  confer  a  settlement  on  the  pauper's  husband  with- 
in the  meaning  of  stats.  1  W.  4,  c.  18,  s.  1,  and  4  &  5  W.  4,  c  76,s. 
66,  on  the  following  grounds. 

First :  That,  no  rent  having  been  actually  paid  by  the  hands  of  the 
pauper's  husband,  the  Sessions  could  not  infer  that  there  was  a  sufficient 
payment  of  rent  by  him  to  satisfy  that  portion  of  the  above  statntes 
which  requires  the  rent  to  be  actually  paid  by  the  person  hiring  the 
tenement. 

Sec<^nd :  That,  as  the  statute  requires  the  tenement  to  be  either  a 
separate  and  distinct  dwelling-house  or  building,  or  land,  or  both,  a  joint 
tenancy  of  the  house  and  farm  in  question  did  not  confer  a  settlement 
on  William  Atkinson. 

Third:  That  if  there  was  a  sufficient  payment  of  rent  by  William 
Atkinson,  there  was  no  compliance  with  the  requisites  of  stat.  4  &  5 
W.  4,  c.  76,  s.  66,  the  pauper's  husband  not  having  been  assessed  to^ 
or  having  paid,  the  rates  within  the  meaning  of  that  section. 

Fourth :  That,  in  case  there  was  no  sufficient  proof  of  a  settlement 
by  renting  a  tenement  on  the  grounds  above  stated,  there  was  no  suffi- 
cient proof  of  the  settlement  by  the  payment  of  rates  under  stat.  3  t 
4  W.  &  M.  c.  11,  8.  6. 

The  Sessions  overruled  the  above  objections,  and  found,  upon  the 
evidence  as  above  stated : 

^^4511  ^^^^^ '  '^^^^  ^^ere  was  a  sufficient  payment  of  rent  by  *the 
^  son  (the  husband  of  the  pauper)  to  confer  a  settlement  upon  hin. 

Second :  That  a  joint  tenancy  of  the  land  in  question  conferred  a 
settlement  on  the  said  William  Atkinson. 

Third :  That  the  payment  of  rates  by  Thomas  Atkinson,  the  father, 
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was,  in  point  of  law,  a  payment  of  rates  hj  the  son^  so  as  to  confer  a 
settlement  upon  him* 

Fonrth :  That  the  assessment  and  payment  of  rates  above  set  forth 
was  sach  an  assessment  and  payment  of  rates  by  the  said  pauper's  hus- 
band as  (coupled  with  the  renting  of  the  tenement  above  •mentioned)  did 
confer  a  settlement  upon  him  under  stats.  1  W.  4^  c.  18,  s.  1,  and  4  &  5 
W.  4,  c.  76,  s.  66. 

Fifth :  That,  in  case  the  said  assessment  and  payment  of  rates  was 
not  sufficient  to  enable  the  pauper's  husBknd  to  obtain  a  settlement  by 
renting  a  tenement  under  the  last-mentioned  statutes,  the  Sessions 
found  that  it  was  such  a  charging  with  and  payment  of  his  share  to 
the  public  taxes  or  levies  of  the  parish  of  Husthwaite  as  would  confer 
a  settlement  upon  him  therein  under  stat.  8  &  4  W.  &  M.  c.  11,  s.  6. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  there  was 
no  evidence  of  settlement,  either  by  renting  a  tenement  or  by  payment 
of  rates,  on  the  grounds  above  stated,  the  order  of  Sessions  was  to  be 
quashed ;  but,  if  the  Court  of  Queen's  Bench  should  be  of  a  contrary 
opinion,  then  the  order  of  Sessions  to  stand  confirmed. 

Boic  and  Lefrot/j  in  support  of  the  order  of  Sessions. — First,  the 

pauper's  husband  acquired  a  settlement,  under  stat.  3  &  4  W.  &  M.  o. 

11,  8.  6,  by  payment  *of  rates.     Regina^v.  St.  Mary  Kalendar,  r^^f-Q 

9  A.  4  E.  626  (E.  C.  L.  R.  vol.  86),  decides  that  a  renter  and  ^ 

occupier  of  a  tenement  within  the  meaning  and  provisions  of  stat.  6  G. 

4,  c.  57,  s.  2,  may  gain  a  settlement  under  stat.  3  &  4  W.  &  M.  c.  11, 

8.  6,  by  payment  of  the  poor-rate  for  even  a  part  only  of  the  year ; 

and  Regina  v.  St.  Lawrence  in  Appleby,  6  Q.  B.  842  (E.  C.  L.  R.  vol. 

51),  shows  that,  where,  as  in  the  present  case,  a  dwelling-house  and 

land  are  let  to  two  joint  tenants,  either  of  them  is  an  occupier  within 

the  provisions  of  the  former  statute,  in  respect  of  his  joint  tenancy  of 

the  land,  if  the  renting,  as  in  the  present  case,  is  in  other  respects 

within  the  provisions  of  the  Act.    The  payment  of  the  rates  by  Thomas 

Atkinson,  the  father,  must  be  considered  as  a  payment  on  behalf  of 

the  son  also,  on  the  principle,  adverted  to  by  the  Court  in  Right  dem. 

Fisher  v.  Cathell,  5  East,  491,  498,  that  every  act  done  by  one  of  two 

joint  tenants  for  the  benefit  of  both  is  binding  upon  the  other. 

Next,  the  pauper's  husband  acquired  a  settlement,  under  stats.  1  W. 
4,  c.  18,  8.  1,  and  4  &  5  W.  4,  c.  76,  s.  66,  by  renting  and  occupying 
the  tenement  in  question,  the  rent  and  poor-rates  in  respect  of  it  hav- 
ing been  paid  for  one  year.  As  regards  the  occupation,  Regina  v.  St. 
Lawrence  in  Appleby  shows  that  the  joint  tenancy  is.  sufficient.  But 
it  is  objected,  with  respect  both  to  this  and  the  first-mentioned  ground 
of  settlement,  that  the  pauper's  husband  is  not  distinctly  named  in  the 
rate  books  as  the  occupier ;  and  that  the  rates,  as  well  as  the  rent,  wero 
in  fact  paid  by  Thomas  Atkinson,  the  father.  But  in  Rex  v.  Hock* 
mondwicke,  2  Dong.  564,  it  was  held  that,  where  the  actual  occupier 
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was  known  to  the  parish,  payment  of  rates  hj  him  was  a  sufficient 
^ .  .0-1  ^payment  to  gi^e  him  a  settlement,  under  stat.  3  &  4  W.  &  M. 
-^  c.  11,  s.  6,  even  though  another  name  appeared  in  the  ratebooks 
as  that  of  the  occupier.  Bex  v.  Painswick,  Bur.  S.  C.  465,  Rex  r. 
Walsall,  Cald.  85,  and  Begina  v.  St.  Marylebone,  15  Q.  B.  399  (E.  G 
L.  B.  vol.  69),  are  to  the  same  effect ;  and  so  is  Begina  v.  Hulme,  4  Q. 
B.  538  (E.  G.  L.  B.  vol.  45),  as*  regards  an  assessment  under  stat.  4  k 
5  W.  4,  c.  76,  s.  66.  And,  as  has  been  already  stated,  the  payment  by 
the  father  must  be  held  to  hare  been  made  on  behalf  of  the  pauper  9 
husband,  the  other  joint  tenant  and  the  actual  occupier.  Bex  v.  Bridg^ 
water,  3  T.  B.  550,(a)  shows  that  the  payment  need  not  hare  bee& 
actually  made  by  the  occupier  himself.  And,  on  the  principle  jost 
relied  upon,  the  payment  of  the  rent  by  Thomas  Atkinson  must  also  be 
considered  as  a  payment  on  behalf  of  both  William  and  Thomas. 

Blis8  and  JE.  P.  Prtee,  contrft. — Under  stat.  3  &  4  W.  &  M.  c.  11, 
8.  6,  the  party  <<  charged"  is  the  party  who  must  pay  the  rate ;  and, 
under  stat.  4  &  5  W.  4,  c.  76,  s.  66,  the  party  who  is  «<  assessed  to  the 
poor-rate"  must  «<haye  paid  the  same"  for  one  year,  in  order  to  gain  a 
settlement.  Now  here  the  pauper's  husband  had  neither  been  charged 
with  or  assessed  to,  nor  has  he  paid,  the  rates.  The  Sessions  ha?e  not 
found  that  there  was  an  actual  assessment  of,  or  payment  by,  him ;  bot 
only  that,  upon  the  evidence  before  them,  there  was  what  amounted  to 
a  constructive  payment  by  him.  They  do  not  find  that  the  words 
<<  Atkinson,  Mr.,"  in  the  rate  books,  meant  William  Atkinson;  and  the 
♦1^41  ^^^^^  ^stated  in  the  case  tend  strongly  to  show  that  Thomas 
-^  Atkinson,  the  father,  was  meant.  The  cases  which  have  been 
cited  of  misdescription  or  nondescription  in  the  rate  books  were  cases 
in  which  the  description  might  possibly  apply  to  the  pauper,  and  coald 
not  apply  to  any  one  else.  That  is  not  so  here ;  nor  can  it  be  con* 
tended  that  the  payment  by  Thomas  Atkinson,  the  father,  was  payment 
on  behalf  of,  and  therefore,  practically,  payment  by,  the  son.  There 
is  no  evidence  of  that ;  nor  is  there  anything  to  show  that  Thomas 
Atkinson,  who  was  himself  an  occupier,  did  not  pay  the  rates  as  snch. 
[Lord  Campbell,  C.  J. — On  behalf  of  himself  and  the  other  joint 
tenant.]  The  other  is  not  mentioned  in  the  rate  books.  The  vorda 
<<  Atkinson,  Mr.,"  must  apply  to  Thomas,  who  was  clearly  treated  b? 
the  parish  as  the  party  rateable.  No  doubt  the  Sessions  have  foand 
that  the  pauper's  husband  did  occupy  the  tenement ;  but,  the  Sessions 
having  sent  up  the  facts  upon  which  this  finding  was  based,  as  well  as 
the  finding  itself,  this  Court  is  at  liberty  to  inquire  into  the  propriety 
of  such  finding ;  Bex  v.  Field,  5  T.  B.  587.  But,  assuming  that  the 
pauper's  husband  was  the  party  assessed,  the  payment  by  the  father 
would  then  be  perfectly  voluntary.     His  joint  tenancy  does  not  raise 

(a)  See  Rex  v.  Soath  KUringtoD,  5  <).  B.  210  (B.  G.  L.  K  toL  4S)  ;  Basina  •.  Beiyavortfc,  S  B. 
Jk  B.  M7  (B.  CUE.  rol.  77). 
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fbe  presomption  of  agency.  No  person  b  liabtef  to  pay  the  rate  bat 
the  party  actually  rated ;  and  payment  by  another  on  his  behalf  would 
not  give  him  a  settlement ;  Rex  v,  Weobley,  2  East^  68.  There  is  no 
fTidence  of  any  request  by,  or  authority  from,  William  to  Thomas ;  and 
pftjment  by  Thomas  could  not,  as  in  Bex  v.  Bridgewater,  8  T.  B.  550, 
be  ^considered  as  money  paid  to  the  use  of  William  at  his  r^^r^ 
reqaest.  •- 

Then,  as  to  the  question  of  renting,  it  was  no  doubt  held,  in  Begins 
f.  St.  Lawrence,  Appleby,  6  Q.  B.  842  (E.  C.  L.  B.  vol.  51),  that  the 
words  « separate  and  distinct,"  in  stat.  6  G.  4,  c.  57,  s.  2,  apply  only  to 
"dwelliDg-house  or  building,"  and  not  to  <«land."  But  the  section  clearly 
goes  on  to  provide  that  the  tenement,  whether  dwelling-house  or  land, 
ZDust  be  rented  by  one  person.  [Lord  Campbell,  C.  J. — Begina  v.  St. 
Lawrence  in  Appleby  is  against  you  on  that  point.]  The  attention  of 
the  Court  there  does  not  appear  to  have  been  directed  to  Bex  v,  Berkd« 
well,  6  A.  &  E.  282  (E.  G.  L.  B.  vol.  83),(a)  where  it  was  held  that  the 
whole  subject-matter  of  the  demise  must  be  occupied  by  the  party  renting 
the  tenement.  Begina  v.  Caverswall,  10  A.  &  E.  270  (E.  G.  L.  B.  vol. 
37),  is  directly  in  point. 

Lord  Campbell,  C.  J. — If  there  is  any  evidence  of  a  settlement, 
either  by  renting  and  occupying  a  tenement  or  by  payment  of  the  rates, 
upon  the  facts  set  out  in  the  case,  we  are  to  confirm  the  order  of  Se& 
sioDs;  and  I  am  of  opinion  that  there  is  such  evidence.  First,  as  to  the 
renting  and  occupying :  the  tenancy  of  the  pauper's  husband  was  a  joint 
tenancy ;  but  this  Court,  in  Begina  v.  St,  Lawrence,  Appleby,  came  to 
the  conclusion,  after  deliberate  discussion,  that  the  words  «<  separate  and 
distinct,"  in  stat.  6  Geo.  4,  c.  57,  s.  2,  apply  only  to  «<  dwelling-house* oi 
building,"  and  not  to  land.  The  fact  of  the  tenancy  being  joint  is,  there« 
fore,  immaterial  in  the  present  case,  the  value  of  the  land  so  held  being 
sufficient  to  satisfy  the  provisions  of  sect.  2.  I  also  '*'think  there  rmAe-r^ 
is  evidence  that  the  pauper's  husband  was  assessed.  It  is  clear  *- 
that  he  was  the  sole  occupier  of  the  farm  ;  and,  as  it  must  be  presumed 
that  this  fact  was  known  to  the  parish  officers,  there  is  evidence  to  show 
that  (« Atkinson,  Mr./'  in  the  rate  books,  referred  to  him.  Then,  as  to 
the  payment  of  the  rates,  and  the  rent,  I  think  there  is  evidence  to  show 
that  there  was,  practically,  a  payment  by  the  pauper's  husband.  Thomas 
Atkinson,  the  father,  by  whom  they  were  actually  paid,  was  not  a 
stranger,  bat  a  joint  tenant  with  William,  and,  having  paid,  might  bring 
an  action  or  a  suit  in  equity  for  compensation :  or,  at  all  events,  in 
settling  what  may  be  called  the  joint  account,  he  might  take  credit  for 
Bnch  payments  as  having  been  made  on  behalf  of  himself  and  the  other 
joint  tenant.  If  both  had  been  jointly  assessed,  and  Thomas  had  paid 
the  rate,  that  would  clearly  have  been  a  payment  by  both.  I  think, 
therefore,  that  there  is  evidence  of  a  sufficient  renting  and  occupying 

(a)  See  Segina  v.  Bipon,  7  Q.  B.  225  (E.  C.  L.  B.  vol  53). 
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of  a  tenement  by  the  pauper's  hnsband,  and  of  an  assessment  upon,  ani 
payment  of  rates  by,  him ;  and  that  therefore  the  Sessions  were  jasti- 
fied  in  finding  that  he  had  gained  a  settlement. 

WlOHTMAN,  J. — We  are  simply  to  say  whether  there  is  any  evideDce 
of  a  settlement,  by  renting  and  occupying  a  tenement,  or  by  payment 
of  rates.  That  involves  two  questions ;  first,  whether  the  panper'a 
husband  was  assessed,  and,  secondly,  whether  there  was  a  payment  of 
the  rates  by  him.  As  to  the  first  question,  it  is  clear  that  he  was  the 
party  in  actual  possession  of  the  tenement.  There  was,  therefore,  some 
evidence  from  which  the  Sessions  might  draw  the  conclusion  that  «  Atkin- 
i^Arn-i  son,  M.,"  in  the  rate  books,  referred  to  him.  With  respect  *to 
^  the  question  of  payment  I  have  had  much  more  difficulty.  How- 
ever, as  Thomas  Atkinson,  by  whom  the  rate  was  actually  paid,  had  a 
joint  interest  with  the  pauper's  husband,  and  was  not  a  mere  stranger, 
and  as  the  rate  is  a  charge  affecting  the  joint  occupation,  the  payment 
may  be  considered  as  made  on  behalf  of  the  party  really  rateable  in 
respect  of  such  occupation. 

(Erlb,  J.,  was  absent.) 

Crompton,  J. — I  feel  no  doubt  whatever  that  there  is  evidence  to 
show  that  the  pauper's  husband  was  assessed.  As  regards  the  question 
of  payment,  I  cannot  say  that  I  feel  much  difficulty.  I  think  there  was 
a  payment  by  both,  the  father  acting  as  the  agent  for  both.  The  pri- 
vity existing  between  them  in  respect  of  their  joint  tenancy  was  suffi- 
cient to  give  the  father  an  authority  to  pay  on  behalf  of  the  son. 

Order  of  Sessions  confirmed. 


Sir  THOMAS  ROKEWOOD  GAGE,  Bart.,  v.  The  NEWMARKET 

Railway  Company.     April  27. 

A  ntOwaj  CompAnj,  promoting  in  Parliament  a  biU  for  tbo  extenmon  of  their  line,  which  ezttt<M 
line  woald  pan  throngh  the  lands  of  the  plaintiff,  coveDanted  with  him  za  follows :  "  In  be 
event  of  the  hill  hereinbefore  mentioned  being  passod  in  the  present  session  of  ParliameDt,  the 
■aid  Companj  shaU,  he/on  they  ahaU  enter  upon  anj  part  of  the  lands  of  the  said  Sir  T.  B.  G.* 
(plaintiff),  **  paj  to  the  said  Sir  T.  R.  Q.,  his  heirs  or  assigns*  the  sum  of  4900i.,  parebtsc- 
money,  for  any  portion  of  his  lands,  not  exceeding  43  acres,  which  the  said  CoiApaoj  os;, 
under  the  powers  of  their  Act,  reqaire  and  talce  for  the  purposes  of  this  nndertakiog.  Ii 
addition  to  purchase-money  as  aforesaid,  the  said  Company  shall  pay  to  the  said  Sir  T.  R.  G^ 
his  heirs  or  assigns,  6«/or<  (Aey  thall  enter  upon  any  part  of  the  said  land,  the  sum  of  7100/,  tf 
landlord's  compensation  for  the  damage  arising  to  his  estate  by  the  seTerance  thereof,  ii 
respect  of  the  lands,  not  exceeding  43  acres  to  be  taken  by  them." 

Held :  1.  That  the  Company  were  not  bound  to  pay  either  of  these  sums  unlets  they  entered 
upon  some  part  of  the  plaintiff's  lands. 

S.  That  an  absolute  covenant  by  the  Company  to  pay  these  sums  to  the  plaintil^  in  a  reasoasUt 
time  after  the  passing  of  the  Act,  would  hare  b  «en  ultra  vires,  and  void. 

Covenant.     The  declaration  stated  that,  after  the  passing  of  «  The 

*4'i81  N^^n^*^'^®*  ^^^  Chesterford  *Bailway  Act,  1846,"  and  before 

^  the  passing  of  «  The  Newmarket  and  Chesterford  (Bury  Ezten- 
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Bion  and  Elj  Branch)  Railway  Act,  1847/'(^)  ^^^  ^^^^  before  the  pass- 
ing of  «  The  Newmarket  and  Chesterford  (Thetford  Extension)  Railway 
Act,  1847,"  to  wit,  on,  &c.,  by  articles  of  agreement  then  made  between 
the  defendants,  by  their  then  style  and  title  of  «<  The  Newmarket  and 
Chesterford  Railway  Company,"  of  the  one  part,  and  the  plaintiffs  of 
the  other  part,  «on6  part  of  which  said  articles,"  &c.  (profert),  reciting 
that  it  was  proposed  by  the  Newmarket  and  Chesterford  Railway  Com- 
pany to  construct  and  maintain  a  railway  from  their  railway  at  New- 
market in  the  county  of  Cambridge,  to  Bury  St.  Edmonds  in  the  county 
of  Suffolk,  with  a  branch  therefrom  to  the  city  of  Ely,  and,  for  the 
purpose  of  carrying  such  proposal  into  effect,  the  said  Newmarket  and 
Chesterford  Railway  Company  were  then  promoting  a  bill  which  had 
been  introduced  into  the  Commons  House  of  Parliament  and  read  a 
second  time,  intituled  « A  bill  to  enable  The  Newmarket  and  Chesterford 
Bailway  Company  to  6xtend  their  line  of  railway  to  Bury  St.  Edmonds, 
irith  a  branch  to  the  city  of  Ely ;"  and  that,  according  to  the  plana 
deposited  with  the  clerks  of  the  peace  for  the  counties  through  which  it 
▼as  proposed  to  form  the  said  railway,  it  anppeared  that,  if  made, 
it  wonid  pass  through  the  lands  of  the  plaintiff,  situate  in,  &c. :  that 
the  plaintiff,  being  apprehensive  that  great  injury  would  be  done  to 
bifl  property  if  the  said  line  of  railway  were  to  be  made  as  in  the 
said  plans  delineated,  and  more  particularly  if  deviations  were  made 
therefrom  in  certain  places  to  the  extent  of  the  limits  of  deviation 
marked  on  the  said  plans,  had  caused  intimation  of  his  intention 
to  oppose  the  said  bill  to  be  given  to  the  promoters  thereof;  and 
*that  the  said  Company  were  desirous  to  come  to  an  agreement  r^irq 
with  the  plaintiff,  upon  the  terms  thereinafter  expressed ;  the  *- 
said  Company,  for  the  considerations  therein  mentioned,  did  covenant 
and  agree  with  the  plaintiff  that,  in  the  event  of  the  said  bill  therein- 
before recited,  and  then  before  Parliament,  being  passed  in  the  then 
present  session  of  Parliament,  the  said  Company  should  and  would, 
within  a  reasonable  time  in  that  behalf  after  the  passing  of  the  said  bill, 
and  before  the  said  Company  should  enter  upon  any  part  of  the  lands 
of  the  plaintiff  situate  in,  &c.,  pay  to  the  plaintiff,  his  heirs  or  assigns, 
the  sum  of  49002.,  purchase-money,  for  any  portion  of  his  lands,  not 
exceeding  forty-three  acres,  which  the  said  Company  might,  under  the 
powers  of  their  Act,  require  and  take  for  the  purposes  of  their  under- 
taking :  and  further  that,  in  addition  to  such  purchase-money  as  afore- 
said, the  said  Company  should  and  would,  within  a  reasonable  time  in 
that  behalf  after  the  passing  of  the  said  bill,  and  before  they  should 
enter  upon  any  part  of  the  said  lands,  pay  to  the  plaintiff,  his  heirs  or 
assigns,  the  sum  of  71002.,  as  landlord's  compensation  for  the  damage 
arising  to  his  estate  by  the  severance  thereof,  in  respect  of  the  lands, 
not  exceeding  forty-three  acres,  to  be  takon  by  them ;  and  that  the 

(a)  Set  p.  AWf  poft 
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Company  shoald^  at  their  own  expense,  settle  all  claims  and  demands 
irbich  the  plaintiff's  tenants  might  be  entitled  to  make  or  demand  m 
consequence  of  the  said  undertaking.  The  declaration  then,  after  set* 
ting  out  certain  other  covenants  between  the  plaintiff  and  the  Gompanj, 
averred  that  the  said  Company,  after  the  passing  of  the  said  Act  of  par- 
liament firstly  above  mentioned,  to  wit,  on,  &c.,  did  make  and  constriKt 
♦^f^m  ^^^  railways  and  works  by  the  said  first-mentioned  Act  *satho- 

-"  rized  to  be  made,  and  that  the  said  bill  in  the  said  articles  of 
agreement  mentioned  did  pass  and  become  law  in  the  session  of  Farli^ 
ment  present  at  the  time  of  making  the  said  articles  of  agreement,  to 
wit,  on,  &c.,  and  became  and  was  and  is  <«  The  Newmarket  and  Che8te^ 
ford  (Bury  Extension  and  Ely  Branch)  Railway  Act,  1847,"(a)  >boT^ 
mentioned ;  and  that  the  plaintiff  always,  from  the  time  of  making  tbo 
said  articles  of  agreement,  was  ready  and  willing  to  accept  and  recei?e 
from  the  defendants  the  said  sum  of  49002.  as  the  purchase-money  for 
any  portion  of  his  the  plaintiff's  said  lands  in  the  said  articles  of  agree- 
ment in  that  behalf  mentioned,  not  exceeding  forty-three  acres,  which 
the  defendants  might,  under  the  powers  of  their  last-mentioned  Acl, 
require  and  take  for  the  purposes  of  their  undertaking  in  and  by  the 
same  Act  authorized ;  and  that  the  plaintiff  was  always,  from  the  time 
of  making  the  said  articles  of  agreement,  ready  and  willing  to  accept 
and  receive  from  the  defendants,  in  addition  to  the  said  purchase-monej, 
the  said  sum  of  71002.  in  the  said  articles  of  agreement  mentioned,  as 
landlord's  compensation  for  the  damage  arising  and  to  arise  to  the  plain- 
tiff's  estate  in  the  said  articles  of  agreement  mentioned  by  the  severance 
thereof,  in  respect  of  the  lands,  not  exceeding  forty-three  acres,  to  be 
taken  by  them  according  to  the  true  intent  and  meaning  of  the  said 
articles  of  agreement ;  that  a  reasonable  time  after  the  passing  of  the 
last-mentioned  Act  for  the  defendants  to  pay  to  the  plaintiff  the  said  two 
♦^R11  ^^™^  ^^  money  above  mentioned  respectively  had  elapsed  ^before 

-■  the  commencement  of  this  suit ;  and  that  the  plaintiff  was  always, 
from  the  time  of  the  making  of  the  said  articles  of  agreement,  ready 
and  willing  and  able  to  convey  and  assure  to  the  defendants  all  such 
portions  of  his  said  lands  in  the  said  articles  of  agreement  mentioned, 
not  exceeding  forty-three  acres,  as  the  defendants  might,  under  the 
powers  of  the  last-mentioned  Act,  require  and  take  for  the  purpose  of 
their  said  undertaking  by  the  same  Act  authorized ;  of  all  which  pre- 
mises the  defendants,  after  the  making  of  the  said  articles  of  agree- 
ment, to  wit,  on,  &c.,  and  always  from  that  time  until  the  commencement 
of  this  suit,  had  notice ;  and  that  the  defendants,  after  the  passing  of 
the  last-mentioned  Act,  and  before  the  commencement  of  this  suit,  to 
wit,  on,  &c.,  were  requested  by  the  plaintiff  to  pay  to  him  the  said  two 

(o)  10  k  11  Viet  04  zU.  (Loeal  tnd  porMMd,  poUie).  Raytl  AsmdI  Sth  Jiitt^  1847.  By 
MctB.  85,  86,  the  oompoliory  powers  for  the  purchase  of  Und  are  to  expire  in  three  yeai^  i«4 
the  powers  for  completing  the  works  ar«  to  ezpiro  in  Are  years  from  the  passinf  of  cho  Aet 
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inims  of  money  respectively ;  that  the  plaiDtlflT,  after  the  passing  of  the 
last-mentioned  Act,  and  before  the  commencement  of  this  suit,  to  wit, 
00,  kcy  did  give  notice  to  the  defendants  that  he  was  ready  and  willing 
to  convey  and  assure,  and  did  then  offer  to  convey  and  assure,  to  the 
defendants  all  and  every  such  portion  and  portions  of  his  said  lands  in 
the  said  articles  of  agreement  mentioned,  not  exceeding  forty-three 
acres,  as  they  the  said  defendants  might,  under  the  powers  of  the  last- 
mentioned  Act,  require  and  take  for  the  purposes  of  their  said  under- 
taking by  the  same  Act  authorized ;  and  that  a  reasonable  time  for  the 
said  Company  to  select  and  take  such  portions  of  the  plaintiff's  said 
lands  for  the  purposes  in  that  behalf  aforesaid  elapsed  before  the  com* 
mencement  of  this  suit ;  yet  the  defendants  had  not  paid  to  the  plain- 
tiff the  said  two  sums  of  money,  or  either  of  them,  or  any  part 
thereof. 

The  defendants  set  out  the  articles  of  agreement  upon  *oyer,  r^^/^^ 
which,  after  the  recitals  stated  in  the  declaration,  contained,  ^ 
among  others,  the  following  covenant.    <<  In  the  event  of  the  bill  herein- 
before mentioned  being  passed  in  this  present  session  of  Parliament, 
the  said  Company  shall,  before  they  shall  enter  upon  any  part  of  the 
lands  of  the  said  Sir  Thomas  Rokewood  Gage  in  the  said  county  of 
Suffolk,  pay  to  the  said  Sir  T.  R.  Gage,  his  heirs  or  assigns,  the  sum 
of  49002.,  purchase-money,  for  any  portion  of  his  lands,  not  exceeding 
forty-three  acres,  which  the  said  Company  may,  under  the  powers  of 
their  Act,  require  and  take  for  the  purposes  of  their  undertaking :  That, 
in  addition  to  purchase-money  as  aforesaid,  the  said  Company  shall  pay 
to  the  said  Sir  T.  R.  Gage,  his  heirs  or  assigns,  before  they  shall  enter 
open  any  part  of  the  said  land,  the  sum  of  7100Z.,  as  landlord's  com- 
pensation for  the  damage  arising  to  his  estate  by  the  severance  thereof, 
in  respect  of  the  lands,  not  exeeeding  forty-three  acres,  to  be  taken  by 
them."     The  defendants  then  pleaded  several  pleas,  of  which  the  last 
was  «^  that  the  extended  line  of  railway  and  works  mentioned  in  the  said 
articles  of  agreement,  and  in  « The  Newmarket  and  Chesterford  (Bury 
Extension  and  Ely  Branch)  Railway  Act,  1847,'  and  thereby  autho- 
rized to  be  made,  hath  not,  nor  hath  any  part  thereof,  been  made 
or  constracted,  or  begun  to  be  made  and  constructed ;  and  that  the 
defendants  have  not  required  or  taken  for  the  purposes  of  their  said 
undertaking,  or  otherwise,  any  part  of  the  plaintiff's  said  lands  in  the 
said  agreement  mentioned,  or  any  lands  or  tenements  of  the  plaintiff 
whatsoever ;  nor  have  they  the  defendants  ever  given  any  notice  of 
requiring  or  taking  any  of  the  said  lands  ic  the  said  articles  of  agree- 
ment mentioned,  or  any  lands  or  tenements  of  the  plaintiff;  nor  have 
they  ever  agreed  with  the  plaintiff,  or  any  person  or  persons,  for  the 
^purchase  or  taking  of  any  such  lands  or  tenements  as  afore-  rmAaQ 
said,  otherwise  than  by  the  said  articles  of  agreement."    Yeri-  ^ 
fication. 
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General  demurrer.    Joinder. 

Joseph  Addison^  for  the  plaintiiF. — First,  the  declaration  is  good. 
The  considerations  for  the  performance  of  the  covenant  bj  the  defend- 
ants are,  first,  the  passing  of  the  bill  before  Parliament ;  in  fact  tbe 
absence  of  opposition  by  the  plaintiff,  which  was  held,  in  Lord  Hovden 
V.  Simpson,  10  A.  &  E.  793  (E.  C.  L.  R.  vol.  87),(a)  to  be  a  good  con 
sideration ;  and,  next,  the  giving  up  of  the  land  by  the  plaintiff,  irhen 
he  should  be  required  so  to  do.  The  first  consideration  has  been  ex^ 
cuted ;  the  second  the  plaintiff  is  bound  to  perform  when  called  upon; 
and  the  defendants  are  now  bound  to  pay  for  the  land,  upon  the  prin- 
ciple laid  down  in  Pordage  v.  Cole,  1  Wms.  Saun.  320  c.  note  (4),  (6tli 
ed.),  that  «  where  a  covenant  goes  only  to  part  of  the  consideration  on 
both  sides,  and  a  breach  of  such  covenant  may  be  paid  for  in  damages, 
it  is  an  independent  covenant,  and  an  action  may  be  maintained  for  the 
breach  of  the  covenant  on  the  part  of  the  defendant,  without  averring 
performance  in  the  declaration." 

Next,  the  plea  is  bad.     The  taking  and  entering  upon  the  land  is  not 
a  condition  precedent  to  the  performance  of  the  defendants'  covenant; 
and  therefore  the  fact  that  the  Company  have  not  chosen  to  exercise 
their  powers  under  the  Act  is  no  answer  to  the  plaintiff 's  claim.    Pii- 
brow  V.  Pilbrow's  Atmospheric  Railway  Company,  5  Com.  B.  440  (£. 
C.  L.  R.  vol.  57),  and  Webb  v.  The  Direct  London  and  Portsmooth 
*4f)41  I^c^ilway  '^Company,  9  Hare,  129,  are  in  point.     And  in  tlte 
^  latter  case  it  was  held  that  the  expiration,  by  lapse  of  time,  of 
the  compulsory  powers  of  a  railway  company  to  take  land,  does  not 
release  them  from  the  obligations  with  respect  to  the  purchase  of  land 
which  they  have  contracted  daring  the  existence  of  those  powers. 
Here  the  whole  language  of  the  covenant  shows  that  the  defendants 
intended  to  make  the  railway,  and  enter  upon  some  portion  of  the 
plaintiff's  land,  and  pay  for  it,  within  a  reasonable  time  in  the  course 
of  the  five  years  allowed  them  by  the  Act  for  the  completion  of  their 
works.     Bland  v.  Crowley,  6  Exch.  522,t  is  also  an  authority  for  the 
plaintiff,  at  all  events  as  regards  the  breach  there  averred,  by  non-paj- 
ment  of  a  stipulated  sum  as  compensation  for  damage  to  arise  to  the 
plaintiff 's  estate  by  the  construction  of  the  railway.     [Ckompton,  J.— 
In  that  case  there  was  no  qualification  of  the  covenant.     Here  the 
covenant   seems  to  be  controlled   by  the  words  <«  before    they  sha]] 
enter.'*]     Preston  v.  The  Liverpool,  Manchester,  and  Newcastle  upon 
Tyne  Junction  Railway  Company,  1  Sim.  N.  S.  586,  598,  is,  at  all 
events,  a  case  of  precisely  the  same  character  as  the  present ;  and  the 
observations  of  the  Vice-chancellor,  in  giving  judgment,  show  that  the 
meaning  of  the  agreement,  in  both  that  Case  and  the  present  one,  was 
that  the  Company  should  pay  the  stipulated  sums  as  the  price  of  the 

(a)  Exch.  Oh.,  reTening  the  JQdgment  of  Q.  B.  Judgmont  of  Bxch.  Ch.  aflirmed  in  Don.  Pim^ 
Simpson  v.  Lord  Howden,  9  01.  A  Fin.  61. 
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plaintiff  8  assent  and  of  so  much  of  his  land  as  should  be  required  for 
the  railwaj  (including  compensation  for  damage),  whatever  might  ulti- 
mately be  the  amount  of  land,  if  any,  so  required.  The  defendants, 
therefore,  having  had  the  benefit  of  the  agreement,  are  bound  to  pay 
the  monej  ^whether  thej  choose  to  enter  upon  the  lands  or  not,  rt^Aat^ 
and,  if  they  do  so  choose,  before  they  enter.  The  stipulation,  *- 
that  the  money  is  to  be  paid  before  entry,  is  introduced  into  the  agree- 
ment for  the  purpose  of  protecting  the  plaintiff,  not  of  giving  the 
defendants  the  option  of  paying  or  not. 

Bramtoelly  contri. — First,  the  plea  is  good.  By  the  terms  of  the 
agreement  it  is  clear  that  no  money  is  to  be  paid  by  the  defendants 
until  the  land  is  taken  by  them.  And  they  are  not  bound  to  take  it. 
The  declaration  does  not  aver  the  not  taking  of  the  land  as  a  breach ; 
the  only  breach  is  the  non-payment  of  the  two  sums  of  monvy  for  pur- 
chase and  compensation.  But  the  defendants  are  not  obliged  to  pay 
if  they  do  not  take ;  all  they  agree  to  do  is,  if  they  enter,  to  pay  first. 
Itwoold  be  most  unreasonable  to  adopt  the  plaintiff's  construction. 
The  agreement  was  evidently  intended  as  a  substitute  for  the  usual 
arrangements  under  the  Lands  Glauses  Consolidation  Act,  8  &  9  Vict, 
c.  18 ;  and,  under  sect.  84  of  that  statute,  entry  upon  the  land  by  the 
Company  is  clearly  necessary  to  entitle  the  landowner  to  the  purchase- 
money.  The  fact  is  that  a  case  has  arisen  which  the  parties  to  the 
agreement  probably  did  not  contemplate;  but,  under  these  circum- 
atances,  the  defendants  are  not  to  be  made  liable  for  a  state  of  things 
not  provided  for  in  the  contract.  The  agreement  alone  can  be  looked 
at:  and  the  fact  that  it  contains  no  covenant  by  the  plaintiff  to  convey, 
and  no  covenant  for  title,  strongly  favours  the  conclusion  that  it  was 
not  intended  to  make  the  taking  of  the  land  imperative  upon  the  de- 
fendants. It  recites,  moreover,  that,  if  the  railway  is  made,  injury  will 
be  caused  to  the  plaintiff's  estate ;  and  ^therefore  does  not  treat  ri^Acta 
the  construction  of  the  railway  as  certain.  It  has  been  con-  *- 
tended  that  the  words  <<  before  they  shall  enter"  were  introduced 
merely  for  the  purpose  of  protecting  the  plaintiff  from  entry  by  the 
Company  before  payment.  If  so,  the  natural  deduction  is,  that  the 
payment  is  in  consideration  of  the  entry,  and  is  not  to  be  made  if  that 
consideration  does  not  take  effect.  The  sum  by  way  of  compensation 
for  damage,  moreover,  is  to  be  paid  in  respect  of  ^^  the  severance"  of 
the  plaintiff's  land.  The  land,  therefore,  must  be  entered  upon  by  the 
Company  before  such  compensation  is  payable.  The  reasoning  of 
Parke,  B.,  in  Bland  v,  Crowley,  6  Exch.  522,  530,t  shows  that  neither 
of  the  breaches  in  this  declaration  can  be  sustained.  The  learned 
Judge  says :  « If  no  land  should  be  required,  the  stipulated  price  would 
not  bo  payable,  and  as  none  was  required,  the  defendants  cannot  be 
called  upon  to  pay  any  part  of  the  price."  That  is  the  state  of  thinga 
in  the  present  case.     The  decision  in  Webb  v.  The  Direct  London  and 
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Portsmouth  Railway  Company  was  mach  shaken  when  it  came  before 
the  Lords  Ju8tices.(a)  Lord  Justice  Cranworth  there  says  that  the 
breach  ought  to  be  the  not  taking  the  land.  And  the  opinion  there 
expressed  was  acted  upon  by  the  same  Court  in  a  similar  case,  Lord 
James  Stuart  v.  London  and  North- Western  Railway  Company,  1  De  G., 
Macn.  k  Gord.  721. 

Next,  the  declaration  is  bad.  It  alleges  an  agreement  by  the  de- 
fendants to  pay  within  a  Reasonable  time,  which  had  elapsed.  Nov  a 
^Af»j^  reasonable  time  for  that  ^purpose  cannot  elapse  until  the  defend- 
-'  ants  require  to  take;  and  they  may  do  so  at  any  time  within  fire 
years  from  the  passing  of  their  special  Act,  a  period  which  has  not  yet 
expired. 

Further,  the  agreement  itself  is  invalid.  It  is  ultra  vires  on  the  ptrt 
of  the  defendants.  At  the  time  when  it  was  entered  into,  they  were 
incorporated  only  as  a  Company  for  making  a  railway  from  Newmarket 
to  Chesterford,  and  therefore  had  no  power  to  make  any  contract  except 
for  the  purposes  of  that  particular  undertaking,  or  to  agree  for  the  pur- 
chase of  land  which  they  might  never  have  the  legislative  authority  for 
taking ;  The  East  Anglian  Railways  Company  v.  The  Eastern  GouDties 
Railway  Company,  11  Com.  Bu  775  (£.  C.  L.  R.  vol.  73).  [Lord  CAM^ 
BBLL,  C.  J. — ^In  Lord  Howden  v.  Simpson,  10  A.  &  E.  793  (E.  C.  L 
R.  vol.  87),  the  agreement  was  made  before  the  special  Act  was  passed.] 
There,  as  in  all  cases  where  a  similar  agreement  has  been  held  good, 
the  contract  was  made  with  some  individual  competent  to  contract,  and 
was  afterwards  sanctioned  by  the  Company. 

J.  Addisany  in  reply. — The  contract  here  is  not  beyond  the  scope  of 
the  Company's  powers,  as  in  the  East  Anglian  Railways  Company  r. 
The  Eastern  Counties  Railway  Company.  [Lord  Campbell,  C.  J.— 
The  Company  agree  to  pay  a  certain  part  of  the  funds  of  the  shar^ 
holders  for  what  they  may  not,  and  eventually  do  not,  require.  If  thej 
pay  even  though  they  do  not  enter,  surely  that  is  a  misappropriation 
of  the  funds.]  Such  a  bargain  might  be  advantageous  for  the  general 
objects  of  the  Company ;  it  is,  in  fact,  buying  the  power  to  purchase 
*±({R1  land  if  they  like.  That  buying  is  legalized  *by  the  passing  of 
J  the  special  Act.  The  analogy  suggested,  between  the  provisions 
of  the  agreement  and  those  of  sect.  84  of  the  Lands  Clauses  Consolida- 
tion Act,  is  in  favour  of  the  plaintiff;  for  under  that  section  the  Com- 
pany would  clearly  be  liable  to  be  sued  upon  the  agreement  or  the  award, 
even  though  they  had  not  entered.  Our.  adv.  vuU. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  in  this  term  (May  3d), 
delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  defendants  are  entitled  to  our  judgment. 
Taking  the  deed  as  set  out  on  oyer,  we  think  that  there  is  no  breach 

(a)  Webb  «.  The  Direot  London  ud  Portimouth  BaUway  Company,  1  De  G.  Macs,  k  6«i4 
Ml. 
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veil  assigned  upon  it.  The  covenant  there  (without  saying  anything, 
as  the  declaration  does,  about  **  reasonable  time")  is  merely  in  these 
Tords :  ><  That,  in  the  event  of  the  bill  hereinbefore  mentioned  being 
passed  in  the  present  session  of  Parliament,  the  said  Company  shall, 
lefore  they  mAoU  enter  upon  any  part  of  the  lands  of  the  eaid  Sir  Thomae 
Bokewood  Gage  in  the  said  county  of  Suffolk,  pay  to  the  said  Sir  T, 
R.  Q.,  his  heirs  or  assigns,  the  sum  of  4900/.,  purchase-money,  for  any 
portion  of  his  lands,  not  exceeding  forty-three  acres,  which  the  said 
Company  may,  under  the  powers  of  their  Act,  require  and  take  for  the 
purposes  of  their  undertaking :  That,  in  addition  to  purchase-money  as 
aforesaid,  the  said  Company  shall  pay  to  the  said  Sir  T.  R.  G.,  his 
heirs  and  assigns,  before  they  ehall  enter  upon  any  part  of  the  said  land^ 
the  sam  of  7100/.,  as  landlord's  compensation  for  the  damage  arising  to 
ius  estate  by  the  severance  thereof,  in  respect  of  the  lands,  not  exceed* 
ing  forty-three  acres,  to  be  taken  by  them."  The  question  we  have  to 
determine  is,  ^whether,  the  Company  never  having  entered  upon  r«^/«Q 
any  part  of  the  plaintiff's  lands,  he  is  now  entitled  to  sue  for  ^ 
these  two  sums  or  either  of  them. 

The  4900/.  is  declared  to  be  the  purchase-money  for  the  land  to  be 
required  and  taken ;  and  the  only  time  of  payment  mentioned  is,  before 
the  Company  enter  on  the  land.  Therefore,  if  no  land  is  required  or 
taken,  and  the  Company  never  enter  on  any  part  of  the  land,  there 
seems  great  di£Bculty  in  saying  that  there  has  been  a  breach  of  cove- 
nant  in  not  paying  the  money.  So,  the  7100/.  is  declared  to  be  a  com- 
pensation for  severance  of  the  land  taken  from  the  rest  of  the  plaintiff's 
land ;  and  the  same  time  of  payment  is  defined :  but  there  has  been 
no  severance  to  be  compensated ;  and  the  time  for  payment  has  not 
accrued. 

This  deed  does  not  bargain  for  a  sum  of  money  to  be  paid  absolutely 
by  the  Company  to  the  plaintiff  as  a  consideration  for  his  withdrawing 
his  opposition  to  the  bill,  but  provides  a  peculiar  mode  of  estimating 
the  value  of  the  land  to  be  taken,  and  of  the  compensation  to  be  made 
for  severance  damage,  instead  of  the  modes  pointed  out  by  the  general 
Acts  upon  this  subject.  We  therefore  do  not  think  that  the  Company 
can  be  considered  as  having  absolutely  covenanted  to  pay  12,0002.  to 
the  plaintiff  in  a  reasonable  time  after  the  passing  of  the  Act. 

If  this  deed  could  bear  such  a  construction,  we  should  have  thought 
It  so  far  ultra  vires  and  void.  Here  the  railway  Company  are  the 
covenantors ;  and,  if  the  present  action  lies,  the  capital  paid  up  by  the 
shareholders  must  be  answerable  for  the  damages  to  be  recovered.  We 
consider  that  this  would  be  a  misappropriation  of  the  funds  of  the 
Company,  which  the  directors  cobld  not  lawfully  make. 

*A11  the  cases  relied  upon  by  the  plaintiff's  counsel  are  clearly  r«^>TA 
distinguishable  from  the  present,  except  Webb  v.  The  Direct  *- 
London  k  Portomouth  Sailway  Company,  9  Hare^  129,  before  Yice< 
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Chancellor  Turner.  Notwithstanding  our  high  respect  for  that  learned 
Judge,  we  cannot  concur  in  the  reasons  for  his  decision ;  and,  aUhoagh 
it  has  not  been  expressly  overturned,  its  authority  was  greatly  shaken 
when  it  came  before  the  Lords  Justices  of  AppeaL(a) 

We  do  not  feel  it  necessary  to  give  any  opinion  upon  the  case  ot 
Bland  v.  Crowley,  6  Exch.  522,t  in  which  the  learned  Judges  of  tbe 
Court  of  Exchequer  were  divided ;  as  the  deed  there  discussed  varies 
materially  from  the  present.  Nor  would  it  be  proper  to  give  any  opioion 
upon  Stuart  v,  London  k  North  Western  Railway  Company,  1  De  G. 
Macn.  &  Gord.  721,  as  we  learn  that,  when  it  came  before  the  Lords 
Justices  of  Appeal,  it  was  sent  by  them  to  be  decided  in  a  Court  of 
law. 

We  are  happy  to  think  that,  the  question  in  this  case  being  on  tie 
record,  it  may  be  brought  before  a  Court  of  error.  In  the  mean  while 
there  must  be  judgment  for  the  defendants. 

Judgment  for  defeDdants.(i) 

(a)  Webb  v.  The  Direct  London  and  Portsmonth  Railwmj  Compan/,  1  De  O.  Maea.  k  Gori 
521. 

(6)  See  M'Gregor  «.  Dorer  and  Deal  BaUwa/,  &o.,  Company,  poet;  Ma/or  of  Norwich  t.  5s> 
folk  RaUwaj  Compan/,  4  E.  A  B.  397  (K  C.  L.  R.  toL  83). 


♦471]     *LLOTD  V.  JOHN  EDWARD  OLIVER.    May  4. 

An  initniment  was  drawn  in  the  foUowing  form :  "  Two  months  after  date  I  promise  to  pej  to 
T.  R.  L."  (plaintiff)  "or  order  992.  15«.  H.  Oliver."  Underneath  was  written,  on  tb«  len 
hand  of  the  instrument,  "J.  E.  Oliver"  (defendant).  Aeross  it  was  written  <'  aoeeptcd,  pijiU« 
8.  A  Co.,  Bankers,  London.    B.  Oliver."    **  E.  Oliver"  was  signed  by  defendant. 

Held,  that  the  instmment  might  be  sued  npon  as  a  bill  of  exchange  drawn  bj  H.  Oliver  nposi 
and  aecepted  b/,  defendant 

Per  Lord  Campbell,  C.  J.  Sneh  an  instmment  would  be  good  as  a  bill  of  exchange,  as  spistf 
the  drawer,  even  before  aooeptance. 

The  first  count  of  the  declaration  stated  that  one  Henry  Oliver,  ca 
17th  July,  1851,  made  his  bill  of  exchange  in  writing,  and  delivered  it 
to  defendant,  and  thereby  required  defendant  to  pay  to  plaintiff  99t 
16«.  two  months  after  the  date  thereof,  which  period  had  elapsed  before 
the  commencement  of  this  suit ;  and  that  defendant  accepted  the  same 
and  promised  plaintiff  to  pay  the  same  according  to  the  tenor  and  effect 
thereof. 

There  was  a  second  count,  claiming  the  same  sum  on  an  aecoont 
stated. 

Pleas :  1.  That  defendant  did  not  accept  the  bill  of  exchange  in  the 
first  count  mentioned,  in  manner  and  form,  &c.     Issue  thereon. 

2.  To  the  second  count :  Non  assumpsit.     Issue  thereon. 

On  the  trial,  before  Erie,  J.,  at  the  London  sittings  in  last  Trinity 
Term,  the  following  document  was  put  in  evidence  by  the  plaintiff. 
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"London,  July  17th,  1851. 
JE99 :  15». 

Two  months  after  date  I  promise  to  pay  to  Mr.  T.  R.  Lloyd  or  order 
tbe  8am  of  ninety-nine  pounds  fifteen  shillings  for  value  received. 
John  Edward  Oliver.  Hbnrt  Oliver. 

Birmingham.*' 
Across  this  was  written :  «  Accepted,  payable  Spooner,  Attwood  A 
Co.,  Bankers,  London.    Edward  Oliver." 

It  was  proved  that  "  Edward  Oliver"  was  the  signature  of  the  de- 
feodant. 

*It  was  objected,  for  the  defendant,  that  this  document  was  not  rt^A^n 
a  bill  of  exchange.     The  learned  Judge  was  of  opinion  that  it  ^ 
night  be  declared  upon  as  such,  and  directed  a  verdict  for  the  plaintiiF, 
leave  being  reserved  to  move  to  enter  a  verdict  for  the  defendant. 

/.  Chay  now  moved  accordingly. — In  Edis  v.  Bury,  6  B.  &  G.  488 
(£.  C.  L.  R.  vol.  18),  a  document  like  this  was  held  to  be  not  a  bill  of 
exchange  but  a  promissory  note.     [Lord  Campbell,  C.  J. — What  the 
Court  there  held  was  that  it  might  be  treated  as  a  promissory  note,  if 
the  holder  choose.]     Littledale,  J.,  there  said  that  it  could  not  be  a  bill 
of  exchange.     [Lord  Campbell,  C.  J. — The  document  here  says,  in 
effect,  I  will  pay  if  the  party  to  whom  this  is  addressed  does  not  accept, 
or  if  he  does  not  pay  after  he  has  accepted.     It  is  a  bill  of  exchange  con- 
taining that  additional  promise  to  the  payee.]    There  are  no  words  of 
reqaest ;  it  cannot  be  said  that  merely  putting  John  Edward  Oliver's 
name  at  the  bottom  of  the  document  is  a  request  to  him  by  the  maker 
of  the  instrument  to  pay.    [Lord  Campbell,  C.  J. — I  do  not  see  what 
else  it  can  mean.     Grompton,  J. — The  acceptance,  at  all  events,  shows 
the  meaning  of  John  Edward  Oliver's  name  being  at  the  bottom  of  the 
instrument.]     Even  if  that  were  so,  the  instrument  could  not  be  a  bill 
of  exchange,  or  anything  but  a  promissory  note,  until  it  had  been  ac- 
cepted ;  but  the  declaration  troats  it  as  if  it  were  a  bill  of  exchange  at 
the  time  of  the  making. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  instrument,  even 
before  acceptance,  might  be  treated  as  a  bill  of  exchange  as  against 
Henry  Oliver,  the  drawer.  *As  against  the  defendant  it  is  r^A^o 
clearly  a  bill  of  exchange.  It  is  directed  to  John  Edward  Oli-  ^ 
Ter;  that  must  mean  that  John  Edward  Oliver  is  requested  to  pay  the 
Bam  mentioned  at  two  months  after  date,  although  there  are  no  express 
words  of  request.  The  words  « I  promise  to  pay"  need  not  be  rejected ; 
they  are  to  be  considered  as  an  expression  of  what  otherwise  would  be 
implied,  namely,  that  the  maker  will  pay  if  the  acceptor  do  not.  The 
Inscrument  is  ambiguous,  and  might,  no  doubt,  if  the  plaintiff  chose,  be 
treated  as  a  promissory  note.  That  is  the  effect  of  the  decision  in 
Edis  V.  Bury. 
Erle,  J. — ^As  against  the  defendant,  this  instrument  is  clearly  a  bill 
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of  exchange.  We  mast  construe  the  language  of  it  according  to  knoim 
mercantile  usage.  It  has  always  been  the  custom,  in  drawing  hills  of 
exchange,  to  place  the  name  of  the  party  to  whom  the  bill  is  directed 
in  that  part  of  the  instrument  where,  in  the  present  case,  the  n&me  of 
John  Edward  Oliver,  the  defendant,  is  placed.  According  to  the  same 
rule,  the  word  *<  accepted,"  followed  by  a  signature,  as  in  the  present 
instrument,  implies  acceptance  of  the  bill  by  the  party  signing.  I  re- 
collect that  it  was  proved  at  the  trial  that  the  instrument  had  never 
been  out  of  the  hands  of  the  parties  to  it  until  it  was  in  its  present 
form  :  so  that  it  never  could  have  been  simply  a  promissory  note,  aa 
has  been  suggested.  It  is  not  unjust  to  presume  that  it  was  drawn  in 
this  form  for  the  purpose  of  suing  upon  it  either  as  a  promissorj  note 
or  as  a  bill  of  exchange. 

*d7dl  Grompton,  J. — The  instrument  contains,  in  my  ^opinion,  s 
-'  clear  direction  to  John  Edward  Oliver  to  pay,  and  a  clear  t^ 
ceptance  by  him.  It  is,  therefore,  a  bill  of  exchange.  Bat  it  has 
been  decided,  and  it  is  most  important  that  the  decision  should  not  be 
impeached,  that  equivocal  instruments  of  this  kind,  possessing  the 
character  both  of  promissory  notes  and  of  bills  of  exchange,  ma;  be 
treated  as  either. 

Role  refased.(a) 

(«)  Wightman,  J.,  waa  absent 


WILSON  t;.  EDEN  and  Others.     May  4. 

Testator,  bj  his  will,  made  in  1815,  b^t  confirmed  bj  a  eodioU  in  1841  (Me  stat  1  Viet  e.26.s. 
84),  after  directing  payment  of  his  debts  and  funeral  and  testamentary  ezpenset,  and  ginsf 
certain- annuities,  with  which  he  charged  his  real  estate,  and  certain  legacies,  bequeathed  '-tii 
the  rest,  residue,  and  remainder"  of  his  "personal  estate,  goods,  and  chattels,  whatsoever i:!^ 
wheresoever,"  to  his  brother  M.  "absolutely  to  and  for  his  own  use  and  benefit'*  He  thendeTi^i 
as  follows :  **  I  give  and  devise  all  and  singular  my  manors  or  lordships,  rectories,  adTOVKi:^ 
messuages,  lands,  tenements,  tithes,  and  hereditaments,  situate,  lying,  arising,  or  bciD^  tt  v 
near,"  Jtc,  in  the  county,  Ac,  "  and  a  parcel  of  land  purchased  by  me"  of  M.  L.  at,  Ac,  is  t^ 
county,  Ac,  "and  all  other  my  real  estates  in  the  said  counties  of,"  Ac,  *'and  elsewhere  is  tx?ett 
Britain,  and  all  my  estate  and  interest  therein,"  to  trustees,  to  bold  the  same  (subject  is  ti 
said  annuities)  to  the  use  of  his  said  brother  M.  for  life,  remainder  to  the  issue  of  the  aid  M. 
in  tail  male ;  in  default  of  such  issue,  to  W.  B.  and  his  heirs. 

At  the  time  of  making  his  will  and  at  his  decease,  testator  was  possessed  of  freehold  esute*  i:: 
both  the  siud  counties,  and  of  lands  held  under  certain  church  leases  in  one  of  theBi,  «^i^ 
had  been,  according  to  the  usual  practice  of  the  lessors,  renewed  every  seven  yean.  Tbe«i 
leaseholds  were  distinct  from,  but  near,  and,  in  some  places,  contiguous  to,  the  freeholds;  m&a 
of  them  were  let  and  occupied  with  the  freeholds,  at  undivided  yearly  rents.  CottagM,  «?»• 
mental  and  otherwise,  were  built  upon  part;  and  on  part  were  buildings  oocapied  by  Ubocnn 
employed  upon  the  freehold  estates. 

Held,  that,  under  s»at  7  W.  4  A  1  Vict  c.  26,  s.  20,  the  leasehold  estates  In  question  ps»ei 
under  the  general  derise  of  the  realty;  there  being  no  contrary  intention  apparent  oa  ti» 
wiU. 

By  order  of  the  Master  of  the  Bolls,  the  following  case  was  stated 
for  the  opinion  of  this  Court.(a) 

(a)  The  same  ease  had  been  previously  sent  for  the  opinion  of  the  Court  of  Sxshoq[asr.   Sm 
Wilson  «.  Edon,  11  Bear.  237, 263 ;  and  Wilson  «.  Eden,  6  Exoh.  752.t 


18  ADOLPHUS  &  ELLIS.    K:  S.  474 

Sir  Bobert  Johnson  Eden,  late  of  Windlestone  in  the  county  of  Darhami 
joly  made  and  pablished  his  will^  *dated  14th  April,  1815 ;  and,  r«  jr^c 
after  directing  the  payment  of  all  his  debts,  foneral  and  testamen-  ^ 
tary  expenses,  and  after  giving  certain  annuities  (with  the  payment  of 
which  he  charged  his  real  estates),  and  after  giving  certain  legacies,  he 
thereby  gave  and  bequeathed  as  follows :  «<  I  give  and  bequeath  all  the 
rest,  residue,  and  remainder  of  my  personal  estate,  goods,  and  chattels, 
vhatsoever  and  wheresoever,  afcer  and  subject  to  the  payment  of  my 
jut  debts,  funeral  and  testamentary  expenses,  and  the  said  legacies  and 
beqaests  (except  the  said  annuities)  hereinbefore  by  me  given  as  afore- 
laid,  and  all  my  estate  and  interest  therein,  unto  my  brother,  Morton 
John  Davison,  Esq.,  late  Morton  John  Eden,  absolutely,  to  and  for  his 
Of n  use  and  benefit."  And  the  said  testator  gave  and  devised  as  fol* 
lows :  <(  I  give  and  devise  all  and  singalar  my  manors  or  lordships,  rec- 
tories, advowsons,  messuages,  lands,  tenements,  tithes,  and  heredita- 
meats,  situate,  lying,  arising,  or  being  at  or  near  Windlestone,  West 
Aackland,  St.  Helen's  Auckland,  and  Bishop's  Auckland,  in  the  county 
of  Durham  or  in  the  city  of  Durham,  and  Brignal  in  the  county  of  York, 
uid  a  parcel  of  land  purchased  by  me  of  the  late  Mrs.  Mary  Lambton 
at  Rcmanby,  near  North  Allerton,  in  the  North  Riding  of  the  county 
of  York,  and  all  other  my  real  estates  in  the  said  counties  of  Durham 
a&d  York,  and  elsewhere  i&  Great  Britain,  and  all  my  estate  and  interest 
therein,  unto  Robert  Eden  Dunoombe  Shafto,  of  Whitworth,  in  the 
county  of  Durham,  Esq.,  William  Nesfiold,  of  Brancepeth,  in  the  county 
of  Durham,  Clerk,  and  Thomas  Hopper,  of  the  city  of  Durham,  Esq., 
and  their  heirs,  subject  to  the  said  annuities  so  given  and  devised  as 
aforesaid;  to  hold  the  same  unto  the  said  R.  E.  D.  Shafto,  W.  Nesfield, 
and  T.  Hopper,  and  their  *heirs,  subject  as  aforesaid,  to  and  for  r^.^^/* 
the  several  uses,  upon  the  trusts,  and  to  and  for  the  intents  and  ^ 
purposes,  and  under  and  subject  to  the  powers,  provisoes,  declarations, 
dnd  limitations,  hereinafter  limited,  declared,  or  expressed  of  and  con- 
cerning the  same,  that  is  to  say :  To  the  use  of  my  said  brother,  the 
said  Morton  John  Davison,  and  his  assigns,  for  and  during  the  term  of 
his  natural  life,  without  impeachment  of  or  for  any  manner  of  waste : 
And,  from  and  immediately  after  the  determination  of  that  estate  by 
forfeiture  or  otherwise  in  his  lifetime,  then  to  the  use  of  the  said  R.  E. 
D.  Shafto,  W.  Nesfield,  and  T.  Hopper,  and  their  heirs,'  during  the  life 
of  the  said  Morton  John  Davison,  upon  trust  to  support  and  preserve 
the  contingent  uses  and  estates  hereinafter  limited  from  being  defeated 
or  destroyed,  and  for  that  purpose  to  make  entries  and  bring  actions, 
as  occasion  shall  require ;  but  nevertheless  to  permit  and  sufier  the  said 
Morton  John  Davison  and  his  assigns,  during  his  life,  to  receive  and 
take  the  rents^  issues,  and  profits  of  the  said  hereditaments  and  pre* 
mises,  to  and  for  his  or  their  own  use  and  benefit :  And,  from  and  imme* 
^tely  after  his  deceasoi  to  the  use  of  the  first  son  of  the  said  Morton  John 
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Davisoiiy  lawfallj  begotten,  and  of  the  heirs  male  of  the  body  of  such 
first  son  lawfully  issaing ;  and,  for  default  of  such  issue,  to  the  use  of 
the  second,  third,  fourth,  and  all  and  every  other  the  son  and  sons  of 
the  said  Morton  John  Davison,  lawfully  to  be  begotten,  severally,  snc- 
cessively,  and  in  remainder,  one  after  another,  as  they  shall  be  in  seni- 
ority of  age  and  priority  of  birth,  and  of  the  several  and  respectire 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and  bods 
lawfully  issuing,  the  elder  of  such  sons,  ahd  the  heirs  male  of  his  bodj, 
4^1771  ^^^°S  always  to  be  preferred  and  *take  before  the  younger  of  sach 
^  sons  and  the  heirs  male  of  his  and  their  body  and  bodies :  And, 
in  default  of  such  issue,  to  the  use  of  Sir  William  Eden,  Bart.,  his  heirs 
and  assigns  for  ever."  And  the  said  testator  thereby  constituted  snd 
appointed  the  said  Morton  John  Davison  executor  of  his  said  will. 

The  testator  afterwards  signed  and  published  a  testamentary  psper, 
bearing  date  the  9th  March,  1835,  purporting  to  be  a  codicil  to  his  said 
will,  and  containing  certain  additions  to,  and  alterations  of,  the  anniu- 
ties  bequeathed  by  his  said  will,  but  not  in  any  other  manner  affectmg 
such  will. 

Morton  John  Davison,  the  brother  of  the  testator  and  the  sole  execu- 
tor named  in  the  will,  died  on  the  28th  June,  1841,  in  the  lifetime  of 
the  said  testator,  and  without  ever  having  had  any  issue ;  and,  after  his 
death,  the  testator  duly  signed  and  published  another  codicil  to  his  said 
will,  in  the  words  and  figures  following : — «  This  is  a  codicil  to  the  la^t 
will  and  testament  of  me.  Sir  Robert  Johnson  Eden,  of  Windlestone, 
in  the  county  of  Durham,  Bart.,  which  will  is  dated  the  14th  day  of 
April,  1815.  Whereas,  by  my  said  will,  I  appointed  as  the  executor 
thereof  my  late  only  brother  Morton  John  Davison,  Esq.,  who  died  on 
the  28th  day  of  June  last :  Now  I  do,  by  this  codicil,  appoint  toj 
nephew  John  Methold,  Esq.,  the  sole  executor  of  my  said  will :  And  I 
hereby  ratify,  confirm,  and  republish  my  said  will.  As  witness  mj 
hand,  this  10th  day  of  July,  1841.  Robert  Johnson  Eden."  (Thei 
followed  the  attestation.) 

The  said  John  Methold  afterwards  took  the  naine  of  Eden,  instead 
of  Methold. 

The  testator  died  on  the  Sd  September,  1844,  without  having  revoked 
*47^1  ^^  ^l^^i'^d  ^is  s&id  will,  except  so  far  as  *the  same  was  altered 
^  by  the  said  codicils  thereto,  and  without  having  revoked  or  alter- 
ed the  said  codicils,  or  either  of  them.  And  the  said  will  and  codicils 
have  since  been  duly  proved  by  the  said  John  Eden,  the  executor 
thereof. 

The  testator  was,  at  the  time  of  his  death,  possessed  of  several  lesn- 
hold  estates  in  the  townships  of  Merrington  and  Middlestone,  both  not 
in  the  parish  of  Merrington,  in  the  county  of  Durham,  held  under  vari- 
ous leases  from  the  Dean  and  Chapter  of  Durham  for  terms  of  twentj- 
one  years  respectivelyi  a  part  of  which  leasehold  estates  was  acavirel 
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by  the  testator's  father,  in  the  year  1772,  and  the  remaining  portions 
thereof  had  heen  acquired  by  his  said  father  or  himself  at  varioas  times 
since.  (The  case  then  set  out  the  dates  of  the  several  purchases.)  And 
the  Dean  and  Chapter  of  Durham  have  hitherto  renewed  the  leases 
under  which  the  said  estates  were  held  at  the  end  of  every  seven  years, 
according  to  their  usual  custom  with  respect  to  property  held  under 
leases  from  them ;  but  the  leases  contained  no  covenant  on  thoir  part 
to  do  so. 

In  the  year  1833  the  Dean  and  Chapter  of  Durham  demised  the  coal 
mines  under  the  said  leasehold  estates,  and  other  adjoining  lands,  with 
power  to  erect  cottages  and  make  a  railway :  and  several  cottages  have 
accordingly  been  erected,  and  a  railway  made  through  part  of  the  said 
leasehold  estates.  The  testator  was  not,  at  the  time  of  his  death,  pos- 
sessed of  or  entitled  to  any  leasehold  estates  for  years,  except  in  the 
townships  of  Merrington  and  Middlestone. 

The  township  of  Middlestone  was  heretofore  in  the  parish  of  St.  An- 
drew Auckland,  but  was,  on  the  26th  April,  1845,  annexed  to  the  said 
parish  of  Merrington. 

*The  parish  of  Merrington  is  intersected  by  a  high  ridge  of  r^c^^Q 
hills,  ranging  east  and  west,  upon  the  summit  of  which  the  church  ^ 
and  village  of  Merrington  are  situated ;  and  the  greater  portion  of  the 
said  leasehold  estates  (to  the  extent  of  539  acres,  or  thereabouts)  lie  to 
the  south  of  the  said  ridge,  and  extend  to  and  (for  about  2050  yards) 
abut  on  the  northern  boundary  of  the  freehold  manor  and  estate  of  the 
testator,  in  the  township  of  Windlestone,  heretofore  in  the  parish  of 
St.  Andrew  Auckland,  but  now  forming  part  of  the  new  parish  of 
Counden,  which  was  made  a  parish  in  the  year  1842,  and  adjoin  the 
said  freehold  estate  of  Windlestone,  but  are  in  part  separated  there- 
from by  a  turnpike  road,  and  in  part  by  the  ordinary  hedges  of  the 
country,  through  which  are  necessary  communications  for  those  tenants 
who  hold  both  freehold  and  leasehold  in  the  same  farm  ;  and  in  some 
instances  the  leaseholds  were  let  and  occupied  with  the  said  freeholds^ 
at  undivided  yearly  rents. 

The  said  leasehold  estates  are  not  intermixed  with,  or  surrounded  by, 
the  freehold  lands  of  the  said  testator  at  Windlestone ;  but,  with  the 
exception  of  one  plot,  containing  about  18  acres,  they  lie  together,  and 
part  of  them  are  about  a  quarter  of  a  mile  from  the  mansion  of  Win- 
dlestone ;  but  the  turnpike  road  between  Bishop's  Auckland  and  Rushy- 
ford  lies  between  them  and  the  said  mansion.  The  remainder  of  the 
said  leasehold  estates,  containing  about  72  acres,  lie  on  the  northern 
ride  of  the  aforesaid  ridge,  and.  about  two  miles  from  the  said  testator's 
reehold  mansion  and  estate  at  Windlestone. 

The  testator  was,  at  the  respective  dates  of  making  his  will  and  of 
lis  death,  seised  of  or  entitled  to  not  only  the  said  freehold  manor  and 
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*iftm  ^®*^*®  ^^  Windlestone  *(whicb  comprises  the  whole  township  ot 
^  Windlestone,  and  contains  1182  acres  2  roods  29  perches),  bat 
also  two  closes  of  freehold  land  immediately  adjoining  the  said  Windle- 
stone estate,  and  sitaate  in  the  township  of  Connden,  and  coLtsining 
together  about  16  acres,  and  the  freehold  tithes  thereof:  and  also  some 
detached  portions  of  freehold  lands  in  the  said  township  of  Merring- 
ton,  and  containing  together  about  106  acres ;  and  the  freehold  tithes 
of  parts  of  the  said  leasehold  estates  in  Merrington  and  Middlestone; 
an  estate  in  the  township  of  West  Auckland,  chiefly  freehold  and  copy- 
hold, with  the  freehold  tithes  thereof;  and  two  leases  for  lives,  contaio- 
ing  together  1162  acres  or  thereabouts ;  and  freehold  lands  in  the  town- 
ship of  Saint  Helen's  Auckland,  containing  381  acres  or  thereaboots; 
of  two  freehold  fields,  containing  together  about  19  acres,  in  the  town- 
ship of  Bondgate  in  Auckland ;  and  of  a  freehold  messuage  in  the  citj 
of  Durham :  but  which  said  freehold  fields  and  messuage  were  after- 
wards sold  by  the  testator  in  his  lifetime. 

The  said  freehold  mansion  and  estate  of  Windlestone  have  been  in 
the  possession,  and  the  residence,  of  the  family  of  the  said  testator  for 
upwards  of  one  hundred  years ;  and  there  are  several  cottages  (some 
of  which  are  ornamental)  and  other  buildings  standing  upon  that  part 
of  the  said  leasehold  estates  which  is  nearest  the  said  mansion ;  ani 
which  buildings,  consisting  of  three  cottages  called  Well  Houses,  were, 
in  the  lifetime  of  the  testator,  occupied  by  persons  employed  about  tie 
aaid  mansion  and  estate  at  Windlestone ;  and  the  said  testator,  during 
bis  life,  expended  upwards  of  40,0002.  in  rebuilding  or  restoring  the 
said  mansion  and  premises. 

♦4811  ^°  ^^^  ^^^^  February,  1846,  £leanor  Wilson,  one  of  *thesis- 
^  ters  and  next  to  kin  of  the  said  testator,  filed  her  bill  in  tbe 
Court  of  Chancery  against  John  Eden,  the  executor  of  the  testator, 
and  the  said  Sir  W.  Eden  and  others,  praying  (amongst  other  things; 
that  it  might  be  declared  that  the  said  testator  died  intestate  as  to  bij 
leasehold  estates,  and  that  an  account  might  be  taken  of  the  same  and 
of  the  rents  and  profits  thereof,  &c. 

The  case  then  stated  that,  on  the  cause  being  tried  before  the  Master 
of  the  Rolls,  his  Lordship  directed  a  case  to  be  sent  to  this  Court,  sub- 
mitting the  following  question  for  their  opinion : 

Whether  the  leasehold  estates,  of  which  the  testator,  Sir  Robert  John- 
son Eden,  died  possessed,  passed  under  the  devise  in  his  will  of  all  and 
singular  his  manors  or  lordships,  rectories,  advowsons,  messuages,  lands, 
tenements,  tithes,  and  hereditaments,  situate,  lying,  and  arising,  or 
being  at  or  near  Windlestone,  West  Auckland,  St.  Helen's  Aockland, 
and  Bishop's  Auckland,  in  the  county  of  Durham  or  in  the  city  of 
Durham,  and  Brignal,  in  the  county  of  York,  and  all  other  his  real 
estates  in  the  said  counties  of  York  and  Durham,  and  ekewbere  in 
Ghreat  Britain,  and  all  his  estate  and  interest  therein. 
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^      '  -  I  ■«    Mil  I  ■ 

The  will  and  codicils  of  the  said  testator  were  to  form  part  of  the 
case. 

Sir  Fitzroj/  Kelly,  for  the  plaintiff.— The  question  for  the  Court  is, 
whether  the  leasehold  estates  passed  to  the  trustees  under  the  devise 
of  the  realty,  or,  as  the  plaintiff  contends,  to  the  testator's  brother 
under  the  "previous  bequest  of  the  personalty.  That  question  raises 
three  points :  first,  how  the  leaseholds  would  have  passed  before  stat, 
7  W.  4  &  1  Vict.  c.  26 ;  secondly,  whether,  the  will  ♦having  r<,  -  oa 
been  revived  and  brought  within  the  scope  of  that  Act,  under  ^ 
8ect.  34,  by  the  codicil  in  1841,  the  description  of  the  realty  in  the 
will  is  such  a  description  as  is  intended  by  sect.  26 ;  thirdly,  whether, 
if  it  be,  the  proviso  in  that  section,  with  respect  to  a  contrary  intention 
appearing  by  the  will,  applies  here. 

As  to  the  first  point :  it  was  laid  down  in  Rose  v.  Bartlett,  Cro.  Gar. 

292,  that,  «<  if  a  man  hath  lands  in  fee  and  lands  for  years,  and  deviseth 

sU  hia  lands  and  tenements,  the  fee  simple  lands  pass  only,  and  not  the 

lease  for  years  :  and  if  a  man  hath  a  lease  for  years  and  no  fee  simple, 

and  deviseth  all  his  lands  and  tenements,  the  lease  for  years  passeth, 

for  otherwise  the  will  should  be  merely  void."     And  this  rule  has  been 

recognised  and  acted  upon  up  to  the  passing  of  stat.  7  W.  4  &  1  Vict. 

c.  26.     The  leaseholds  in  the  present  case,  therefore,  would  not  have 

passed,  the  testator  having  also  freehold  lands  to  which  the  description 

woald  apply.     In  Thompson  v.  Lady  Lawley,  2  Bos.  k  P.  803,  the 

Court  decided  according  to  the  rule  laid  down  in  Rose  v.  Bartlett.   Addis 

V.  Clement,  2  P.  Wms.  456,  Lane  v.  Earl  Stanhope,  6  T.  R.  845,  Day 

V.  Trig,  1  P.  Wms.  286,  and  Lowther  v.  Cavendish,  Amb.  856,(a)  will 

probably  be  cited  on  the  other  side.    But  in  all  those  cases,  as  Heath, 

J.,  with  reference  to  the  two  first,  observed  in  Thompson  v.  Lady  Law* 

ley,  2  Bos.  &  P.  818,  there  were  special  circumstances  from  which  the 

intention  of  the  testator  that  the  personalty  should  pass  under  the 

general  devise  could  be  collected.     In  Addis  v.  Clement  the  testator 

devised  all  his  lands  which  he  was  seised  or  <^  possessed  of,  or  any  ways 

interested  in ;"  and  this  last  ^description  was  held  to  refer  to  r^^AQo 

the  leaseholds.     In  Lane  v.  Stanhope,  and  Lowther  v,  Caven-  ^ 

dish,  the  word  «« farms,"  and  the  words  « lands,  tenements,"  «« mines," 

and  <<  rents,"  were  respectively  held,  in  the  partioular  cases,  to  indicate 

leasehold  property.     In  Day  v.  Trig,  where  the  testator  devised  «<  all'* 

his  <« freehold  houses,"  he  had  none  but  leasehold  property;  so  that 

the  second  part  of  the  rule  in  Rose  v  Bartlett  applied.    In  the  present 

case  not  only  is  there  nothing,  in  this  devise,  to  indicate  an  intention 

that  the  leaseholds  should  pass  under  it,  but  a  marked  separation  and 

distinction  is  made,  in  the  other  parts  of  the  will,  between  the  two  do* 

Bcriptions  of  property,  which  are  settled  in  two  different  ways.    Arkell 

V.  Fletcher,  10  Sim.  299,  is  directly  in  point  for  the  plaintiff;  and 

(a)  S.  0^  more  Mij,  1  Edeoi  99. 

VOL.  xYin.— 23 
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Pistol  V.  RiccardsoDy  2  P.  Wms.  459  (Dote  (1)  ),  is  an  aathority  to  the 
same  effect. 

As  to  the  second  point :  stat.  X  W.  4  &  1  Vict.  c.  26,  s.  26,  enacts 
that  ^<  a  devise  of  the  land  of  the  testator,  or  of  the  land  of  the  testator 
in  any  place  or  in  the  occapation  of  any  person  mentioned  in  his  vill, 
or  otherwise  described  in  a  general  manner,  and  any  other  general 
devise  which  would  describe  a  customary,  copyhold,  or  leasehold  estate 
if  the  testator  had  no  freehold  estate  which  could  be  described  hy  it, 
shall  be  construed  to  include  the  customary,  copyhold,  and  leasehold 
estates  of  the  testator,  or  his  customary,  copyhold,  and  leasehold 
estates,  or  any  of  them,  to  which  such  description  shall  extend,  as  the 

*AkAr\  ^^^  ™^y  ^®'  ^  ^^^^  ^  freehold  estates,  ^unless  a  contrary  in> 
^  tention  shall  appear  by  the  will."  But  that  section  applies  onlj 
to  cases  where  there  is  but  one  general  devise  of  the  landed  propertr, 
not  where,  in  addition  to  such  devise,  the  real  property  and  the  personal 
property  are  expressly  left  to  different  persons.  Here,  moreover,  in 
the  very  devise  in  question,  the  words  "  and  all  other  my  real  estates/' 
&c.,  define  the  character  of  the  property  devised,  and  prevent  the  d^ 
Bcription  from  being  such  as  would  describe  a  leasehold  estate  if  there 
were  no  freehold  to  which  it  was  applicable.  [Lord  Campbell,  C.  J.— 
I  do  not  think  it  is  clear  that  the  words  <<  real  estates"  might  not  apply 
to  leaseholds.] 

As  to  the  third  point :  the  will  itself  clearly  shows  an  intention  that 
the  leaseholds  shall  not  pass  under  the  general  devise,  and  therefore 
the  proviso  at  the  end  of  sect.  26  applies.  In  the  first  place,  the  tes- 
tator begins  by  leaving  all  his  personal  estate,  after  payment  of  his 
debts  and  funeral  expenses,  to  his  brother,  in  terms  so  distinct  and 
technical  that  they  must  rebut  any  inference  of  a  contrary  intention 
which  might  possibly  be  drawn  from  the  terms  of  the  subsequent  devise. 
In  Davis  v.  Gibbs,  3  P.  Wms.  26,  a  distinct  bequest  of  this  kind  was 
held  to  afford  a  strong  presumption  against  such  a  construction  of  an- 
other part  of  the  will  as  would  alter  the  disposition  of  part  of  the  per- 
sonal property.  The  language  of  the  will  here  shows  that  it  was  framed 
by  some  person  thoroughly  acquainted  with  the  effect  of  legal  phrases; 
and,  if  he  had  intended  to  pass  the  leaseholds  under  the  devise  of  the 
realty,  he  would  have  used  clear  and  unmistakeable  words  of  conrej* 
♦ift^l  ^^^^  ^^  ^^^^  effect.  *Here,  moreover,  if  the  leaseholds  were 
^  held  to  pass  under  the  general  devise,  the  consequence  would 
be,  that  the  first  tenant  in  tail  would  take  an  estate  tail  in  the  free- 
holds, and  would  take  the  interest  in  the  leaseholds  absolutely.  The 
words  of  limitation  are  clearly  not  intended  to  effect  this.  They  are 
applicable  to  freehold  property  only.  And  the  real  estates  are  made 
subject  to  the  payment  of  certain  annuities,  which  is  a  strong  argument 
that  the  freehold  lands  only  are  meant.  Further,  the  situation  of  a3 
the  freehold  estates  is  expressly  described  in  the  devise :  but  the  lease* 
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holds,  which  are  in  the  parish  of  Merrington,  and  distinct  from  the 
freehold  property  at  Windlestone  and  elsewhere,  are  not  described  at 
all.  It  is  highly  improbable  that,  if  the  testator  had  intended  the 
leaseholds  to  pass  with  the  other  landed  property,  he  would  not  have 
described  them  as  explicitly  as  the  other  portions  of  his  estates. 
Malin9y  contr^  was  not  called  on. 

Lord  Gampbbll,  G.  J. — I  have  read  most  carefally  the  case  submitted 
to  as,  as  well  as  the  judgment  of  Lord  Langdale  (a)  and  of  the  Court 
of  Exchequer  ;(6)  and  I  have  heard  with  great  pleasure  the  able  argu* 
ment  on  behalf  of  the  plaintiff:  but,  as  we  entertain  no  doubt  as  to  the 
construction  of  the  will,  I  do  not  think  it  is  necessary  that  we  should 
hear  the  argument  on  the  other  side. 

I  concur  entirely  in  the  decision  of  the  Court  of  Exchequer,  and  in 
the  reasons  which  are  given  by  *them  for  that  decision.     I  ex-  r^^o/» 
press  no  opinion  as  to  what  would  have  been  the  effect  of  the  *- 
devise  in  question  before  the  passing  of  stat.  7  W.  4  &  1  Vict.  c.  26 ; 
hot  I  am  clearly  of  opinion,  though  with  most  sincere  respect  for  the 
jadgment  of  Lord  Langdale,  that,  under  sect.  26  of  that  Act,  the  lease- 
holds pass  under  the  general  devise  of  the  realty.     That  section  enacts 
« that  a  devise  of  the  land  of  the  testator,  or  of  the  land  of  the  testator 
in  any  place  or  in  the  occupation,  &c."    (His  Lordship  here  read  the 
▼hole  clause,  for  which  see  p.  483,  anti.)    Now  here  we  have  a  devise 
of  the  land  of  the  testator,  in  a  place  most  distinctly  set  out.     He 
devisea  all  «<  my  manors  or  lordships,  rectories,  advowsons,  messuages, 
lands,  tenements,  tithes,  and  hereditaments,  situate,  lying,  arising,  or 
being  at  or  near  Windlestone,  West  Auckland,  St.  Helen's  Auckland, 
and  Bishop's  Auckland,  in  the  county  of  Durham  or  in  the  city  of 
Burham,  and  Brignal,  in  the  county  of  York,  and  a  parcel  of  land 
purchased  by  me  of  the  late  Mrs.  Mary  Lambton  at  Romanby,  near 
North  Allerton,  in  the  North  Riding  of  the  county  of  York."    It  seems 
admitted  that,  if  this  had  been  the  whole  devise,  it  would  have  come 
within  the  operation  of  sect.  26.     Then  is  it,  as  has  been  contended, 
taken  out  of  the  operation  of  that  section  by  the  subsequent  words 
<(and  all  other  my  real  estate  in  the  said  counties  of  Durham  and 
York,  and  elsewhere  in  Oreat  Britain,  and  all  my  estate  and  interest 
therein  ?"     I  cannot  see  how  this  latter  part  of  this  devise  affects  in 
any  way  the  first  part,  or  prevents  it  from  being  a  devise  of  the  lands 
of  the  testator  in  a  particular  place. 

Bat  it  is  farther  contended,  that  the  leaseholds  do  *not  pass  r^^Q^ 
under  this  devise,,  because  'a  contrary  intention  appears  by  the  ^ 
vill.    Now,  in  examining  whether  there  be  such  a  contrary  intention,  I 
consider  that  we  are  not  to  look  to  any  technicalities,  but  to  form  our 
conclusion  from  the  general  language  of  the  will,  looking  at  all  such 

(o)  See  WUion  v.  Bden,  11  Bear.  337,  347. 
(6)  See  WUfon  v.  Bden,  6  Bzeh.  763,  7«6.t 
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facts  as  may  fairly  be  taken  into  consideration  in  construing  it  Before 
the  passing  of  stat.  7  W.  4  &  1  Vict.  c.  26,  the  leaseholds  ivould  not 
have  passed  under  such  a  devise  as  this,  unless  the  will  showed  elsewhere 
a  clear  intention  that  they  should  do  so ;  but,  since  the  Act,  a  contrarj 
intention  must  be  positively  shown,  in  order  to  prevent  them  from  so 
passing.  I  can  see  no  such  contrary  intention  here.  I  think  the  testa- 
tor clearly  did  intend  that  the  leaseholds  should  pass.  There  is  no 
incompatibility  in  this ;  for  the  leaseholds  had  been  long  in  the  posses- 
sion of  the  same  family,  and  were  probably  considered  to  form  part  of 
one  and  the  same  estate  with  the  freeholds.  It  has  been  argued  that 
great  inconvenience  would  result  from  the  first  tenant  in  tail  taking  an 
absolute  interest  in  the  leasehold ;  but  he  takes,  substantially,  the  same 
interest  in  the  freeholds ;  for  he  has  only  to  execute  a  disentailing  deed 
to  acquire  precisely  the  same  interest  in  those.  The  argument  for  the 
plaintiff  has  failed  to  convince  me  that  there  is  anything  in  the  will  to 
indicate  an  intention  that  the  leaseholds  should  not  pass  with  the  free- 
holds ;  and,  that  being  so,  I  am  of  opinion  that,  under  stat.  7  W.  4  &  1 
Vict.  c.  26,  8.  26,  they  do  so  pass. 

Erle,  J. — I  also  have  considered  the  judgment  of  the  Court  of  Ex- 
chequer, and  am  perfectly  satisfied  with  it.  I  am  clearly  of  opinioa 
i^AQQi  ^^^^  ^^^^  devise  is  capable,  *under  sect.  26  of  stat.  7  W.  4  fc  1 
^  Vict.  c.  26,  of  passing  chattels  real  as  well  as  freeholds.  The 
leaseholds  in  question,  therefore,  will  pass,  unless  a  contrary  intention 
appears  by  the  will.  I  cannot  find  any  such  intention ;  and,  looking  at 
the  facts  which  may  be  taken  into  consideration  in  construing  the  will, 
I  am  of  opinion  that  the  testator  did  intend  that  the  leaseholds  sbonld 
pass  with  the  freeholds.  The  contiguity  of  the  former  to  the  latter; 
the  unity  of  occupation ;  the  fact  that  part  of  the  leaseholds  was  let 
together  with  the  freehold,  that  part  was  used  for  the  purpose  of  oma* 
menting  the  mansion,  which  stood  upon  the  freehold  property,  and  that 
part  was  occupied  by  retainers  employed  upon  the  freehold ;  all  these 
circumstances  produce  a  conviction  in  my  mind  that  the  leaseholds  and 
the  freeholds  were  considered  by  the  testator  as  one  estate,  and  that 
he  intended  that  both  descriptions  of  property  should  pass  together.  It 
has  been  argued  that  the  form  in  which  the  real  estate  is  settled  is  inap- 
plicable to  leaseholds.  No  doubt  it  is,  technically  speaking :  but,  althoogh 
we  may  assume,  as  has  been  suggested,  that  the  framer  of  the  will  mnat 
have  been  aware  that  leaseholds  are  classed  in  law  under  personalty,  it 
does  not  follow  that  the  testator  adopted  that  knowledge,  or  that  either 
of  them  considered  the  property  in  question  to  be  leasehold ;  they  may 
both  have  thought  that  all  the  estates  were  held  by  the  same  tenure, 
and  have  drawn  and  executed  the  will  in  accordance  with  that  view.  At 
all  events,  I  do  not  think  that  the  argument  founded  on  the  supposed 
legal  knowledge  of  the  framer  of  the  will  at  all  countervails  that  infer- 
ence of  the  testator's  intention  which  is  to  be  drawn  from  the  facts  I 
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hve  already  mentioned ;  and  ^those  facts  countervail,  in  my  t-h^aqq 
opinion^  any  technical  argument  to  the  contrary  as  to  the  con-  ^ 
struction  of  the  will.    I  am  therefore  of  opinion  that,  under  this  devise, 
the  leaseholds  pass  with  the  freeholds. 

Crompton,  J. — I  am  of  the  same  opinion.     The  onus  lies  upon  the 

next  of  kin  to  prove  that  the  will  shows  an  intention  on  the  part  of  the 

testator  that  the  leaseholds  should  not  pass  under  the  devise  of  the 

realty.    That  intention,  in  my  opinion,  has  not  heen  shown.    We  need 

oot  enter  upon  the  question  as  to  what  would  have  been  the  effect  of 

this  devise  before  the  passing  of  stat.  7  W.  4  &  1  Vict.  c.  26.     The 

form  of  the  limitations  might  then  have  been  a  strong  argument  against 

the  leaseholds  passing.     But,  since  the  Act,  they  will  pass,  unless  a 

contrary  intention  is  positively  shown.     I  am  of  opinion  that  the  inten* 

tion  of  the  testator  was  that  the  leaseholds  should  pass  with  the  free* 

holds,  and  that  he  considered  the  two  as  forming  one  estate.     I  think 

that  the  judgment  of  the  Court  of  Exchequer  is  right ;  and  that  our 

certificate  should  be  to  the  same  effect  as  that  which  has  already  been 

sent  by  that  Court.(a) 

The  following  certificate  was  afterwards  sent. 

^  We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion  that 

the  leasehold  estates  of  which  the  testator.  Sir  Robert  Johnson  Eden, 

died  possessed,  passed  under  the  devise  in  his  will  of  <  all  and  singular 

my  manors  or  lordships,  rectories,  advowsons,  messuages,  lands,  tene* 

ments,  tithes,  and  hereditaments,  situate,  lying,  arising,  or  being  at  or 

near  Windlestone,  West  ^Auckland,  St.  Helen's  Auckland,  and  p^c^qa 

Bishop's  Auckland,  in  the  county  of  Durham  or  in  the  city  of  '- 

Durham,  and  Brignal  in  the  county  of  York,'  <and  all  other  my  real 

estates  in  the  said  counties  of  Durham  and  York,  and  elsewhere  in 

Great  Britain,  and  all  my  estate  and  interest  therein.    Dated  this  6th 

day  of  May,  A.  D.  1852.  Campbell.  . 

W.  Erle. 
Charles  Crompton." 

(a)  WightmaD,  J,,  waff  abient 


CASTELLI  and  GIUSTINIANI  v.  GROOM.    May  5. 

i  eonmUiion  may  be  granted  voder  elat  1  Wm.  4,  e.  22,  e.  4,  to  examine  a  partj  to  a  rait,  reei- 

deDt  abroad,  on  his  own  behalf.    Bat  the  Court  maj,  in  iti  disereUon,  refuse  saoh  commission^ 

if  ffuffietent  ground  be  not  shown  for  requiring  it. 
ixii  this  Court  refused  a  commission  where  the  only  speoiflo  ground  assigned  was  that  the  partieg 

were  resident,  and  one  carrying  on  business  in  distant  places  abroad  (Leghorn  and  ConstantiR 

nople),  and  thaX  they  made  the  application  bon&  fide. 

WiLLES,  io  the  present  term,  April  16th,  obtained  a  rule  nisi  for  com- 
niaaions  to  examine  the  plaintiffs  in  this  cause  as  witnesses  upon  inter- 
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rogatories,  at  Constantinople  and  Leghorn.    By  affidavits  in  sapport 
of  the  motion  it  appeared  that  the  action  was  brought  hy  order  of 
the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery,  to  try  the  vali- 
dity of  an  adjudication  of  bankruptcy  pronounced  against  the  plaintiffs 
in  the  London  Court  of  Bankruptcy.    The  writ  was  issued  January  26th, 
1852 ;  the  action  was  trespass,  against  the  official  assignee,  for  taking 
goods;  venue,  Surrey;  the  defendant  justified  under  the  adjudication; 
and  the  plaintiffii  replied  De  injurifi :  the  questions  to  be  tried  were, 
whether  there  were  a  good  petitioning  creditor's  debt  and  a  sufficient 
*iQn  ^^*  ^^  bankruptcy.     One  of  the  *affidavits(a)  (by  the  clerk  to 
-^  the  plaintiffii'  attorney)  stated :  ^«  That  the  acts  of  bankruptcj 
on  which  the  said  plaintiffs  were  respectively  adjudged  bankrupts  were 
the  quitting  this  country  with  intent,  as  it  is  alleged,  to  delay  their 
creditors ;  and  the  sufficiency  of  the  petitioning  creditor's  debt  depends 
to  a  great  extent  upon  the  nature  of  the  communications  which  passed 
between  the  said  plaintiff  Saverio  Castelli  and  the  petitioning  creditors, 
or  between  him  and  one  Peter  Pasquali,  as  to  the  constitution  and  dis- 
solution of  a  firm  in  which  the  plaintiffs  had  been  partners  down  to  tie 
end  of  the  year  1850 ;  and  the  only  persons  who  can  give  conclnsiTe 
evidence  upon  these  points  are  necessarily  the  said  Saverio  Castelli  and 
Giovanni  Baptista  Giustiniani  themselves :  and  that  both  the  said  plain- 
tiffs are  material  and  necessary  witnesses  in  this  action ;  and  this  depo- 
nent is  advised  and  believes  that  it  will  not  be  safe  to  proceed  to  the 
trial  of  this  action  without  the  evidence  of  each  of  the  said  plaintiffs. 
And  this  deponent  saith  that  the  said  plaintiff  S.  Castelli  is  now  resi- 
ding at  Constantinople,  and  that  the  said  plaintiff  G.  B.  Giustiniani  is 
now  at  Leghorn,  where  he  resides  and  carries  on  his  business :  and  this 
deponent  believes  that  neither  the  said  S.  Castelli  nor  the  said  G.  B. 
Giustiniani  will  be  in  London  in  time  to  attend  the  trial  of  this  cause. 
And  this  deponent  saith  that  this  application  is  made  bon&  fide  and  not 
with  intent  to  delay  the  trial." 

Application  was  made  for  commissions  as  above  to  Crompton,  J.,  at 
chambers,  on  February  23d  in  this  year.  The  learned  Judge  declined 
making  the  order ;  but«  for  the  purpose  of  giving  the  plaintifi^  time  to 
*4Q^1  ^^^^^®  *^^  England,  he  directed  the  venue  to  be  changed  from 
^•^  Surrey  to  London,  and  the  cause  to  be  tried  by  a  special  jury  at 
the  first  sittings  in  the  then  next  Easter  term.  No  specific  reason, 
except  the  distance  of  residence,  was  assigned  for  the  non-attendance 
of  the  plaintiffs :  but  a  letter  from  their  attorneys  to  those  of  the  de- 
fendant, set  forth  on  affidavit,  had  these  words :  «« It  appears  to  us 
very  unreasonable  to  expect  that  parties  dbroad,  against  whom  pro- 
ceedings of  this  nature  are  taken,  are  to  be  deprived  of  redress  and  of 


(a)  Sworn  13th  Februaiy,  1852.    The  arerments  as  to  the  resideDce  of  tbe  plaintiffiiy  the 
teriality  of  their  OTidenee,  and  the  belief  that  they  would  not  be  in  Bngland  in  time  for  Ui«  tral^ 
were  repeated  in  an  affidaTit  of  April  10th. 
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the  means  of  vindicating  themselves  in  the  Courts  of  this  country  unless 
they  consent  to  come  within  the  reach  of  the  very  parties  whose  hostile 
proceedings  have  given  rise  to  the  mischief  of  which  they  complain. 
It  would  amount  to  a  denial  of  justice  in  the  present  case  if  the  plain- 
tiffs' evidence  is  to  be  excluded  unless  they  personally  appear  at  the 
trial."  By  an  affidavit  in  opposition  to  the  present  rule,  the  defend- 
ant's attorney  and  one  of  the  petitioning  creditors  stated  their  belief 
that  there  was  no  ground  for  the  action,  or  for  disputing  the  adjudica- 
tion ;  « that  it  will  not  be  safe  for  the  defendant  to  go  to  trial  in  this 
cause  upon  any  evidence  to  be  given  by  the  said  plaintiffs  unless  the 
same  be  taken  in  court  in  the  presence  of  the  jury  and  subject  to  cross- 
examination  ;  and  that  the  said  plaintiffs  have  no  reasonable  excuse,  to 
the  knowledge  or  belief  of  these  deponents,  for  not  personally  attending 
the  trial  of  this  cause,  nor  anything  to  prevent  them  from  so  attending 
Ba7e  their  fear  of  being  molested  under  their  bankruptcy,  which  they 
are  contesting."  One  of  the  deponents  stated  that  Gastelli  had  ab- 
sconded from  London,  where  he  had  a  place  of  business,  after  being 
served  with  a  notice  in  bankruptcy  on  deponent's  behalf,  and  for  no 
purpose,  as  deponent  believed,  but  to  avoid  proceedings  threatened 
*by  his  creditors :  and  both  swore  that  they  believed  the  present  rn^AM 
application  to  have  been  made  for  delay  only,  and  not  bon&  fide.  ^ 

Bramwell  and  Karslake  now  showed  cause. — Conceding,  for  the  sake 
of  argument,  that  the  Court  can  grant  a  commission  to  examine  parties^ 
like  other  witnesses,  a  reason  ought  to  be  shown  for  such  examination^ 
vhich  is  a  departure  from  ordinary  practice.  [Lord  Campbell,  G.  J.— - 
I  should  say  that  the  rule  as  to  examining  on  interrogatories  ought  to 
be  general :  but  it  would  be  very  inconvenient  if  persons  could  bring 
actions,  and  then  go  abroad  to  avoid  being  examined  in  Court.]  No 
ground  appears  on  affidavit  for  the  course  proposed,  except  that  the 
plaintiffs  are  absent,  and  would  be  inconvenienced  by  having  to  attend. 
It  may  be  inferred  from  the  observations  of  Wightman,  J.,  in  Carruthers 
V.  Graham,  9  Dowl.  F.  0.  947,  that  reasons  of  this  kind  will  not  induce 
the  Court  to  order  an  examination  on  interrogatories  where  the  witness 
might  be  questioned  viv&  voce.  Any  difficulty  from  the  length  of  time 
which  would  be  requisite  to  enable  these  parties  to  attend  was  removed 
bj  the  order  at  chambers. 

WilleSj  contr^. — ^No  reason  is  shown  on  affidavit  against  the  proposed 
examination.  [Lord  Campbell,  C.  J. — The  onus  lies  on  you,  of  showing 
that  the  commission  is  necessary  to  the  "due  administration  of  justice.] 
The  Court  ought  to  allow  such  a  proceeding,  if  the  parties  have  not 
disentitled  themselves  to  it.  [Lord  Campbell,  C.  J. — Is  it  enough  to 
show  simply  that  the  person  is  out  of  the  jurisdiction  of  the  Court ;  at 
^Boulogne  for  instance  ?]  When  the  Act,  1  W.  4,  c.  22,  enabling  r„c  ^  q^ 
Courts  to  order  examination  upon  interrogatories  elswhere  than  *- 
ia  India,  passed,  persons  who  had  an  interest  could  not  have  given 
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evidence  in  any  form ;  and  for  that  reason  parties  conld  not  have  b^n 
examined  on  interrogatories.  Worrall  i;.  Jones,  7  Bing.  395  (E.  C.  L. 
B.  vol.  20),  commented  upon  in  2  Taylor  on  Evidence  872,(a)  shows 
that  the  exclusion  would  have  rested  on  this  and  no  other  ground.  Bot, 
aince  the  disability  of  interested  persons,  and,  finally,  of  parties  them- 
selves, has  been  removed,  by  stats.  8  &  4  W.  4,  c.  42,  s.  26,  6  i  7 
Vict.  c.  85,  s.  1,  and  14  &  15  Vict.  c.  99,  s.  2,  parties,  equally  with  toj 
other  persons,  may  be  examined  under  stat.  1  W.  4,  c.  22,  s.  4;  and 
the  enactment  is  of  a  class  in  which  permissive  words  are  deemed  im- 
perative, on  the  principle  laid  down  in  Rex  v.  The  Steward,  &c.,  of 
Havering  atte  Bower,  6  B.  4  Aid.  691  (E.  C.  L.  R.  vol.  7).  In  Dye  r. 
Bennett,  9  Com.  B.  281  (E.  C.  L.  R.  vol.  67),  (where  the  application  vts 
for  a  mandamus  to  examine  witnesses  at  Sydney),  Wilde,  G.  J.,  said: 
«Primfi  facie,  the  party  is  entitled  to  have  his  witnesses  examined, 
wherever  they  may  happen  to  reside.  It  is  for  the  party  objecting,  to 
show  some  ground  of  objection."  Alleged  misconduct  of  the  part;  to 
be  examined  (at  least  if  it  be  not  a  misconduct  touching  the  csose 
itself)  is  no  ground  of  ohjection:  and  the  allegations  here,  founded  on 
the  supposed  bankruptcy,  assume  the  very  point  which  is  in  litigation. 

Lord  Campbell,  G.  J. — ^I  do  not  lay  down  as  a  general  rule  that 
^.Q-^  there  may  not  be  a  commission  to  ^examine  parties  abroad  on 
•^  their  own  behalf.  But  it  lies  upon  them  to  show  that  such  a 
commission  would  be  conducive  to  the  due  administration  of  justice :  it 
is  not  enough  to  represent  merely  that  they  are  living  out  of  the  juris- 
diction of  the  Court.  If  an  examination  abroad  were  granted  on  soeh 
terms,  the  mischief  evidently  follows,  that  recourse  would  constantly 
be  had  to  this  practice  by  parties  commencing  suits  and  not  wishing  to 
be  examined  in  Court.  Nothing  more  would  be  necessary  in  such  a 
case  than  to  sail  across  the  Channel.  The  words  <<  it  shall  be  lawfol" 
are  often  obligatory :  but  Mr.  Wilier  contends  only  that  the  commission 
should  be  grantable  if  a  prim&  facie  right  is  shown :  and  he  does  not,  I 
think,  show  even  a  prim&  facie  right.  It  appears  to  me  in  this  case 
not  conducive  to  the  due  administration  of  justice  that  the  party  should 
not  come  into  the  witness  box  and  be  subject  to  cross-examination. 

WiQHTMAN  and  Erlb,  Js.,  concurred. 

Grompton,  J. — The  only  doubt  in  my  mind  was,  whether  or  not  it 
Was  discretionary  in  the  Court  to  grant  a  commission  under  the  statute 
or  refuse  it.  In  the  note  {h)  on  stat.  1  W.  4,  c.  22,  in  1  Chitty's  Su- 
tutes,  1121,  2d  ed.,  it  is  said  that  the  granting  a  commission  is  in  the 
discretion  of  the  Court ;  and  Duckett  v.  Williams,  1  Cro.  k  J.  510,t 
8.  G.  1  Tyr.  502,  is  cited.  Bayley,  B.,  says  there :  <<  The  Act  may  not 
be  obligatory,  and  the  Court  may  exercise  a  discretion,  to  be  regulated 
by  the  circumstances  of  each  case,  whether  it  will  issue  a  commission." 
The  words  «<it  shall  be  lawful,"  in  a  statute,  are  obligatory  or  not, 

(a)  lit  Ed.,  when  Pipe  v.  Steele,  2  Q.  3.  7SS,  if  alio  refexred  to. 
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aocording  to  the  subjeot-matter.    The  object  of  this  statute  was  r^Aqa 
Ho  give,  through  the  medium  of  a  Court  of  law,  that  which  *- 
otherwise  could  not  have  been  obtained  without  recourse  to  equity: 
«Qd  it  must  be  construed  according  to  that  intention. 

Bule  discharged. 


DOE,  on  the  demise  of  LUCY  MARY  KING,  v.  GRAFTON. 

May  5. 

Premties  were  let  from  19tli  April,  1841,  at  the  yearly  rent  of  42/.,  payable  qnnrierly,  the  first 
peymeDt  of  7/.  13«.  M.,  to  be  made  on  24th  Jane,  1841,  being  the  proportion  down  to  that 
date;  the  tenant  to  hold  and  enjoy,  Ac.,  at  the  laid  rent,  until  one  of  the  said  parties  shoald 
gire  the  other  fix  calendar  months'  notice  to  qait;  the  tenant  to  leare  the  said  premises  in  as 
food  eoadition  as  at  the  date  of  the  agreement 

Held,  that  notioe  might  be  given  to  quit  at  the  expiration  of  any  six  months  after  June  24th : 
•ad  that  a  notioe  on  24th  Jane  for  35th  December,  1841,  was  good. 

Ejectmbnt  for  premises  in  Chancery  Lane  in  the  county  of  Middle- 
sex. On  the  trial,  before  Lord  Campbell,  G.  J.,  at  the  Westminster 
0itting8  after  last  Hilary  Term,  the  following  agreement  was  proved, 
under  which  the  defendant  had  held  the  premises  as  tenant  of  the  lessor 
of  the  plaintiff. 

a  Memorandum  of  agreement  made  and  entered  into  the  19th 
day  of  April,  1841,  between  Lucy  Mary  King,  of,"  ftc, 
<<  widow,  of  the  one  part,  and  Henry  Grafton,  of,"  &c.,  <' philo- 
sophical instrument  maker,  of  the  other  part. 
First,  the  said  L.  M.  King  agrees  to  let,  and  the  said  H.  Grafton 
agrees  to  take,  all  that  the  ground  floor  and  front  room  on  the  second 
floor  of  the  dwelling-house  of  the  said  L.  M.  King,  situate  in  Chancery 
lane  aforesaid,  and  numbered  80,  at  the  yearly  rent  of  42Z.  payable 
quarterly ;  the  first  payment,  of  71  13«.  6(2.,  to  be  made  on  the  24th 
day  of  June  next,  being  the  proportion  of  rent  from  the  19th  of  April, 
1841,  to  that  date.  And  it  is  hereby  further  agreed  that  the  said  H. 
Grafton  shall  and  may  hold  and  enjoy  the  said  ground  floor  and  room 
*at  the  said  rent,  free  from  all  rates  and  taxes,  until  one  of  the  r^^AM 
said  parties  shall  give  unto  the  other  six  calendar  months'  notice  ^ 
in  writing  to  quit  at  the  expiration  of  any  such  notice  the  said  Henry 
Grafton  shall  and  will  leave  the  said  premises  with  the  fixtures  thereon 
in  as  good  state  and  condition  as  the  same  now  are.  And  it  is  also 
agreed,"  &c.  (no  alteration  to  be  made  in  the  premises  without  the  con- 
sent of  L.  M.  King,  nor  the  shop  used  for  any  other  business  than  that 
of  a  philosophical  instrument  maker ;  and  Grafton  to  have  the  use  of 
eertaiu  fixtures,  which  were  scheduled,  so  long  as  he  should  occupy,  &c.). 
<<  As  witness  the  hands  of  the  parties  hereto,  the  day  and  year  first 
above  written.  Lucy  King." 

The  lessor  of  the  plaintiff  gave  notice  on  the  24th  June,  1851,  \o 
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quit  on  25th  December  following.  For  the  defendant  it  was  urged  thai 
a  notice  ought  to  have  been  given  expiring  on  the  19th  of  April,  or,  if 
not,  then  on  the  24th  of  Jane.  The  Lord  Chief  Justice  thought  other- 
wise :  and  the  jury,  under  his  Lordship's  direction,  found  a  verdict  for 
the  plaintiff. 

Warren^  in  this  tern  (April  17th),  moved  for  a  new  trial  on  the 
ground  of  misdirection.  He  cited  several  authorities  (discussed  after- 
wards on  argument  upon  the  motion) ;  and  (April  20th)  a  rule  Nisi  was 
granted. 

Q-.  Hayes  now  showed  cause. — Where  an  agreement  is  made  ges^ 
rally,  to  quit  at  half  a  year's  or  a  quarter's  notice,  the  half-year  or 
quarter  must  end  with  an  entire  year  of  the  tenancy ;  Doe  dem.  Pitcher 
V.  Donovan,  1  Taunt.  555.(a)  But  here  the  parties  have  made  a  special 
agreement   (not   orally  as  in   that  case,   but  in  writing)  by  which 


* 
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*the  first  payment  of  rent  (for  part  of  a  quarter)  was  to  be 


made  on  24th  June,  and  the  defendant  was  to  hold,  at  42i.  a 
year,  payable  quarterly,  until  one  party  should  give  the  other  sii 
months'  notice  to  quit ;  and  the  defendant  undertook  to  quit  at  the  ex- 
piration of  ««any  such"  notice.  The  starting  point  is  24th  June;  the 
rent  for  the  broken  period  preceding  was  calculated,  and  was  to  be  paid 
off  on  that  day ;  and  the  defendant  then  commenced  a  holding  which 
was  determinable  by  six  months'  notice  from  any  quarter  day.  Tho 
half-year's  notice  might  have  been  given  on  the  first  Michaelmas  daj. 
If  this  was  not  so,  a  tenancy  from  year  to  year  must  have  been  con- 
templated ;  but  the  parties  have  not  used  any  words  expressing  soch 
an  intention :  and  the  special  habendum  clearly  implies  a  different  one. 
The  case  is  not  so  strong  in  favour  of  a  yearly  taking  as  Wikon  r. 
Abbott,  3  B.  &  C.  88  (E.  C.  L.  R.  vol.  10),  where  a  half-yearly  rent 
was  paid,  but  the  Court  did  not  consider  the  tenancy  as  extending  from 
year  to  year.  In  Kemp  v.  Derrett,  8  Camp.  510,  the  agreement  wa3 
that  the  tenant  should  «  always"  <<  be  subject  to  quit  at  three  months' 
notice :"  and  Lord  Ellenborough  held  this  to  be  a  tenancy  from  three 
months  to  three  months,  reckoned  from  the  day  of  entry,  determinable 
by  notice  ending  with  any  such  period  of  three  months.  There, 
«  always"  "  subject  to  quit"  could  not  have  meant  subject  to  quit  only 
at  one  particular  quarter  day :  a  similar  remark  applies  here  to  the 
words  "  at  the  expiration  of  any  such  notice."  Chambre,  J.,  observed, 
in  Doe  dem.  Pitcher  v.  Donovan,  1  Taunt.  557,  that  <«if  it  was  a  ten- 
ancy from  year  to  year,  with  a  quarter's  warning,  it  would  be  a  quarter 
ending  with  the  year :  but  if  it  were  a  demise  for  one  year  only,  and 
*49Q1  ^^^^  ^^  ^continue  tenant  afterwards,  and  quit  at  a  quarter's 
-^  notice,  it  would  be  a  quarter  ending  at  any  time."  In  Brown 
V.  Burtenshaw,  7  Dowl.  &  R.  603  (E.  C.  L.  R.  vol.  16),  cited  on  the 

(a)  8.  C„  ftt  Nifli  Prias,  2  Camp.  78. 
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motion  for  this  rale,  it  was  not  decided  whether  the  three  moDths' 
notice,  ending  within  the  year,  was  good  or  not ;  Bajlej,  J.,  thought  it 
donbtfal  in  the  particular  case,  though  he  admitted  that  such  a  notice 
might  be  good  by  usage :  and  the  Court  thought  another  trial  desirable. 
Warren^  contri. — A  yearly  tenancy  was  constituted  in  this  case, 
according  to  Doe  dem.  Pitcher  v.  Donovan,  1  Taunt.  555.     The  agree- 
ment is  to  take  «« at  the  yearly  rent  of  42Z.,  payable  quarterly."    [Lord 
Campbell,  G.  J. — That  may  be  only  the  mode  of  computing  the  rent.] 
A  general  hiring  of  a  servant  at  so  much  a  year  is  a  yearly  hiring. 
<*  Payable  quarterly"  merely  denotes  the  time  of  payment.     Six  cal- 
endar months'  notice  is  the  usual  term  in  a  yearly  tenancy.    The  words 
<<at  the  expiration  of  any  such  notice,"  properly  read,  begin  a  sentence, 
which  has  reference  to  the  giving  up  of  the  premises  and  fixtures  in 
good  condition :  it  is  immaterial  to  this  head  of  the  agreement  what  the 
time  of  notice  was :  the  stipulation  is,  in  substance,  that,  whichever 
party  gives  notice,  the  tenant  shall  be  bound  to  deliver  up  everything 
in  the  condition  bargained  for.     Some  difficulty  arises  from  the  entry 
in  the  middle  of  a  quarter ;  but,  in  any  view  of  the  case,  notice  for  25th 
December  cannot  be  correct.     In  Doe  dem.  Cornwall  v,  Matthews,  11 
Com.  B.  675  (E.  C.  L.  R.  vol.  78),  the  tenant  entered  on  May  7th,  1850, 
on  an  agreement,  at  a  rent  payable  quarterly.    No  rent  was  ever  paid. 
It  was  contended  that  the  tenancy  must  run  from  June  24th,  1850 ; 
and  ♦Doe  dem.  Holcomb  r.  Johnson,  6  Esp.  N.  P.  C.  10,  and  r^cr^r^ 
Doe  dem.  Savage  v.  Stapleton,  8  Car.  k  P.  275  (E.  C.  L.  R.  ^ 
Tol.  14),  were  cited :  but  the  Court  of  Common  Pleas  held  that  the 
tenancy  was  properly  determined  by  a  notice  ending  May  7th,  1851. 
In  Doe  dem.  Wadmore  v.  Selwyn,  Adams  on  Ejectment,  107,  4th  ed., 
where  the  tenant  entered  during  a  quarter,  agreeing  to  pay  rent  «  quar- 
terly and  for  the  half-quarter,"  it  was  left  to  the  jury  whether  the 
tenant  held  from  the  quarter  day  before,  or  the  quarter  day  after  he 
entered;   and  the  jury,  under  Lord  Ellenborough's  direction,  found 
"that  the  tenancy  commenced  with  the  preceding  quarter."     [WiaHT- 
MAX,  J. — The  notice  here  must  stand  on  the  express  stipulation,  if 
there  be  one,  to  quit  at  any  six  months ;  otherwise  there  is  no  view 
which  can  support  it.]     The  language  of  Lord  Kenyon  in  Shirley  v. 
Kewman,  1  Esp.  N.  P.  C.  266,  supports  the  principle  relied  on  by  the 
defendant,  though  an  exception  is  there  allowed  in  the  case  where  a 
notice,  other  than  the  ordinary  one,  is  acquiesced  in.    In  Kemp  t*.  Der- 
rett,  3  Gamp.  510,  there  was  a  peculiar  expression,  not  used  here,  that 
the  tenant  should  <<  always"  be  subject  to  quit  at  three  months'  notice. 
There  is  no  indication  on  the  face  of  this  agreement  that  less  than  a 
jear's  holding  was  contemplated :  it  was  not  necessary  to  make  an  ex- 
press provision  for  a  six  months'  notice.     The  mention  of  six  months' 
notice,  and  of  the  «  expiration  of  any  such  notice,*'  refers  only  to  the 
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usual  incident  of  a  yearly  holding,  which  hoth  parties  must  be  supposed 
to  have  known. 

j^t-M-^      Lord  Campbell,  C«  J. — This  notice  was  sufficient.    "^Looking 
-*  to  the  agreement,  I  think  there  is  no  doubt  of  the  intention,  and 
that  neither  party  had  a  notion  of  creating  a  tenancy  which  might  not 
be  determined  by  a  six  months'  notice,  as  here  given.    If  there  had 
been  any  case  supporting  a  different  construction,  I  should  have  felt 
bound  by  it :  but  there  is  none  which  seems  at  all  to  controvert  the  con- 
clusion that  a  notice  for  the  25th  of  December  was  sufficient  according 
to  the  intention  of  the  parties.     It  is,  no  doubt,  true  that,  on  an  ordi- 
nary yearly  letting,  the  six  months'  notice  must  expire  at  the  end  of 
the  year.     But  here  no  words  appear  which  make  sach  a  constrnctioQ 
necessary.     The  word  "  yearly"  is  only  a  word  of  calculation ;  the  pay- 
ment is  to  be  at  the  rate  of  a  yearly  rent  of  422.     The  first  payment  is 
to  be  for  the  period  from  19th  April  to  24th  June,  being  the  proportion 
of  rent  to  that  date :  there  is  nothing  in  that :  then  comes  the  regular 
habendum :  and  then  «  until  one  of  the  said  parties  shall  give  unto  the 
other  six  calendar  months'  notice  in  writing  to  quit."     That  indicates 
the  term ;  which  is  not  to  be  less  than  six  months,  and  not  necessarilj 
longer.     Therefore  the  onus  which  rested  upon  Mr.  Warren  in  this  case 
has  not  been  sustained:  the  tenancy  is  not  shown  to  have  been  yearly; 
and,  if  it  was  not,  there  was  no  need  that  the  notice  should  expire  at 
the  period  when  the  tenancy  commenced.     In  Doe  dem.  Pitcher  r.  Don- 
ovan, 1  Taunt.  555,  there  was  nothing  to  indicate  that  the  notice  vai 
not  meant  to  expire  on  the  day  when  the  tenancy  began.    Here,  it  is 
expressly  agreed  that  the  first  payment  shall  be  on  the  24th  of  Jane 
for  the  rent  due  from  April  19th;  that  the  other  payments  shall  be 
*5021  4^^^^®^^7  9  ^^^  ^^^^  ^^^  tenant  shall  hold  until  one  *partj  shall 
-*  give  the  other  six  months'  notice.    And  that  notice  waa  givea 
on  the  24th  of  June. 

WiGHTMAN,  J. — ^Every  case  of  an  express  agreement,  as  this  iras, 
must  be  decided  on  its  own  terms.  <<  At  the  yearly  rent  of  42/.  pay- 
able quarterly,"  would  indicate  a  yearly  tenancy  ;  but  what  follows  is 
inconsistent  with  this :  provision  is  made  for  paying  the  portion  of  i 
quarter,  to  24th  June ;  and  it  is  then  added :  «<  until  one  of  the  said 
parties  shall  give  unto  the  other  six  calendar  months'  notice."  Thest 
are  the  effective  words,  and  decide  the  construction  of  the  agreemeDt. 

Erlb,  J. — The  authorities  determine  that,  where  premises  are  takca 
on  a  yearly  tenancy,  the  term  must  expire  with  the  year.  Bat  that  is 
80  only  where  the  hiring  is  for  a  year ;  and  in  this  case  the  presamp- 
tion  of  a  yearly  taking  which  might  result  from  the  mention  of  a  yearly 
rent  is  rebutted  by  the  words  which  follow. 

Cbompton,  J. — There  is  no  doubt  that  a  holding  was  commenced  from 
the  24th  of  June,  which  would,  primft  facie,^be  a  yearly  one :  but  it  ii 
cue  down  by  the  subsequent  words  allowing  either  party  to  determifid 
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it  bj  a  notice  at  six  months,  which  may  not  be  the  six  months  usually 
coQiemplated  under  a  yearly  holding. 

Rule  di8charged.(a) 

(a)  See  Treu  v.  SaTsge,  4  B.  A  B.  87  (B.  C.  L.  B.  toL  82). 


The  QUEEN  against  FLETCHER.    May  7. 
Reported,  2  E.  &  B.  279  (E.  C.  L.  R-  voL  75). 


*JAMES  HENRY  LEWIS  against  NICHOLSON  and  PAR-    *608 

EER.    Mayl. 

iininpsit  on  a  promise  tbftt,  if  the  Mngneei  of  a  hanknipt  wonld  permit  the  sale  of  his  goods, 
defendant  would  paj  plaiotiflTthe  net  proceeds  to  the  amount  of  his  debt  secured  on  such  goods. 
Plea:  Noa  assumpsit  On  the  trial  it  was  proved  that  defendaatSy  being  solicitors  to  the 
usigaeesy  wrote  to  plaintiff's  solicitor,  saying  <'In  consideration  of"  plaintiff's  ''consenting 
to  the  sale"  *'  we  hereby,  on  behalf  of  the  assignees,  consent  that  the  net  proceeds"  shall  be 
paid  to  plaintiff.  This  offer  was  aoeepted ;  the  goods  were  sold ;  but  the  net  proeeeds  were  not 
^i  orer.  The  letter  was  written  bj  the  anthoritj  of  the  trade  assignee,  but  not  known  to 
nor  ratified  by  the  official  assignee.  Other  subsequent  letters  were  in  evidence.  Nonsuit  with 
leare  U)  move. 

fleld:  that  subsequent  letters  were  not  admissible  to  aid  In  construing  the  eontract  in  the  flrsfe 
letter.  That,  on  the  true  construction  of  the  letter,  defendants  did  not  contract  themselves,  but 
nude  the  contract  for  the  assignees :  that  the  trade  assignee  had  no  authority  to  bind  the  offi- 
cial assignee  personally :  but  that  this  absence  of  authori^  did  not  make  defendants  liable  on 
the  eontract  as  principals ;  and  that  the  nonsuit  was  right. 

£mhU :  that  in  such  eases  there  is  an  implied  undertaking  by  the  professed  agent  that  he  has 
the  aathority  be  professes  to  have. 

DECLARATION  Stated  that  Messrs.  Arless  &  Tucker  had  assigned  hy 
bill  of  sale  to  plaintiff  by  way  of  security  for  2682.  78.  certain  goods ; 
and  that  whilst  the  debt  was  unsatisfied  Arless  &  Tucker  became  bank- 
rupts. That  the  goods  were  seized  by  their  assignees,  who  were  about 
io  sell  them ;  and  plaintiff  gave  notice  that  he  claimed  the  goods  and 
woald  forbid  the  sale.  That,  in  consideration  plaintiff  would  consent 
io  the  sale,  defendants  promised  that  the  net  proceeds  of  the  effects 
included  in  the  bill  of  sale  should  be  paid  to  plaintiff  to  the  extent  of 
the  balance  then  due  to  him.  Averments  of  consent  by  plaintiff,  and 
that  the  sale  took  place.  Breach,  that  the  net  proceeds  were  not  paid 
to  plaintiff.  There  were  also  counts  for  money  had  and  received,  and 
)Q  accounts  stated. 

Plea:  Non  assumpserunt.     Issue  thereon. 

On  the  trial  before  Lord  Campbell^  C.  J.,  at  Ouildhall,  at  the  sittings 
ifter  last  Hilary  Term,  the  material  facts  appeared  to  be  that  the  defend- 
oits  were  solicitors  to  the  ^assignees  of  Messrs.  Arless  &  Tucker,  r^^pr^ 
rho  had  become  bankrupts.     The  trade  assignee  had  ordered  a  '- 
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Bale  by  auction  of  goods  seised  as  the  property  of  the  bankniptg,  when 
the  plaintiiT's  solicitor  gave  notice  that  the  plaintiff  claimed  part  of  the 
goods  under  a  bill  of  sale  by  way  of  mortgage.  The  following  letters 
were  then  proved. 

Defendants  to  plaintiff's  solicitor,  26th  August,  1851. 

<<  Re  Arliss  and  Tucker.  Sir,  In  consideration  of  Mr.  James  Etnrj 
Lewis,  for  whom  you  act,  consenting  to  the  sale,  by  Messrs.  Levis  k 
Son,  of  the  bankrupts'  printing  materials  and  other  effects  (part  vhereof 
is  included  in  a  bill  of  sale  to  Mr.  J.  H.  Lewis  by  way  of  mortgage, 
dated  the  16th  of  March,  1850),  we  hereby,  on  behalf  of  the  assigneei, 
consent  that  the  net  proceeds  of  the  effects  included  in  the  said  b31  o{ 
sale  shall  be  paid  over  to  you  or  your  client  to  the  extent  of  the  balftnce 
now  remaining  due  under  the  bill  of  sale  for  principal  and  interest.  HVe 
shall  feel  obliged  by  your  sending  us  immediately  a  consent  to  the  sale 
accordingly.    Yours  faithfully,  Nicholson  &  Parker." 

Plaintiff's  solicitor  to  defendants,  27th  August,  1851. 

««  Re  Arliss  and  Tucker.  Dear  Sirs,  In  compliance  with  the  under- 
taking given  by  you  herein,  and  contained  in  your  letter  of  the  36t!i 
instant,  I  hereby,  on  the  part  of  Mr.  James  Henry  Lewis,  consent  to 
the  sale  by  Messrs.  Lewis  &  Son  of  the  bankrupts'  printing  materials 
and  other  effects  (part  of  which  is  included  in  the  bill  of  sale  to  Mr. 
J.  H.  Lewis  by  way  of  mortgage,  dated  the  16th  of  March,  1850).  I 
am.  Gentlemen,  Your  obedient  servant,  J.  H.  F.  Lewis,  Solicitor  to  tie 
said  J.  H.  Lewis." 

The  sale  took  place  accordingly.  The  trade  assignee  of  the  bank- 
*'\0'\1  ^"P^^  ^^^  authorized  the  writing  of  the  letter  *of  26th  August, 
^  1851.  The  official  assignee  was  absent  at  the  time,  and  did  not 
know  of  the  writing  of  that  letter  till  afterwards ;  he  was  called  as  a 
witness  for  the  plaintiff,  and  proved  that  he  never  ratified  the  contract 
in  that  letter. 

Some  letters  written  after  the  dispute  had  arisen  were  put  in  evidence. 
which,  as  plaintiff  contended,  showed  that  defendants  considered  them- 
selves as  personally  bound  by  the  undertaking  of  26th  August. 

The  Lord  Chief  Justice  directed  a  nonsuit,  with  leave  to  more  to 
enter  a  verdict  if  the  Court  should  be  of  opinion  that,  on  the  documents 
and  evidence,  the  plaintiff  was  entitled  to  recover. 

Shee,  Serjt.,  in  the  ensuing  term,  obtained  a  rule  Nisi  accordinglj. 

Bramwell  and  WUleB  Aow  showed  cause. — The  plaintiff  claims  to  be 
entitled  to  a  verdict  on  two  grounds :  1,  that  the  written  contract  was 
in  such  terms  as  to  amount  to  a  personal  undertaking  by  the  defend* 
ants :  2,  supposing  the  written  contract  to  be  made  with  the  assignees, 
through  the  agency  of  the  defendants,  that  there  was  no  authority  in 
fact,  and  therefore  in  law  the  defendants  are  liable  as  principals.  Tbe 
defendants  deny  all  these  propositions.  In  construing  the  letter  of  26tli 
August,  it  is  material  to  observe  that  the  promise  is  to  do  a  thing  wbicb 
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the  writers'  clients,  the  assignees,  oould  perform,  but  which,  without 
their  consent,  the  writers  could  not ;  that  it  is  in  consideration  of  the 
client  of  the  person  to  whom  it  is  addressed  consenting  to  a  matter 
beneficial  to  the  assignees  and  in  which  the  writers  had  no  interest ;  and 
that,  though  the  promise  is  in  some  degree  worded  in  *the  first  rmrrQo 
person,  it  is  qualified  bj  saying  the  promise  is  by  tt«,  but  <«  on  *- 
behalf  of  the  assignees."     In  the  answer,  the  plaintiff's  solicitor,  who 
▼as  clearly  not  making  a  personal  contract,  uses  the  same  form  of 
speech.     ^^In  compliance  with  the  undertaking  given  by  you  herein, 
and  contained  in  your  letter  of  the  26th  instant,  I  hereby,  on  the  part 
of  Mr.  James  Henry  Lewis,  consent."     These  two  letters  form  the  con- 
tract ;  the  whole  question  of  construction  is  whether  at  the  time  when 
these  words  were  written,  applying  them  to  the  facts,  the  intention 
appears  to  have  been  to  make  a  contract  between  the  solicitors  or  between 
the  clients.     It  cannot  be  expected  that  any  case  should  be  found  in 
which  the  contract  has  been  in  words  closely  resembling  the  present ; 
bat  the  reasoning  of  the  judgment  of  the  Court  of  Exchequer  Chamber 
in  Downman  v.  Williams,  7  Q.  B.  103  (E.  C.  L.  R.  vol.  53),(a)  seems 
Tery  applicable,  and  shows  that  this  is  not  a  personal  contract.     Burrell 
V.  Jones,  3  B.  &  Aid.  47  (E.  C.  L.  R.  vol.  5),  will  be  cited  on  the  other 
Bide :  bat  there  the  words  were  "  We,  as  solicitors,"  4c.,  <*  do  hereby 
undertake  to  pay."     These  words  import  a  personal  undertaking ;  and 
there  was  nothing  in  the  fact  that  they  were  solicitors  to  show  that 
there  was  no  intention  to  undertake  so.     In  Appleton  v.  Binks,  5  East, 
148,  and  in  Hall  v.  Ashurst,  1  C.  &  M.  714,t  S.  C,  3  Tyr.  420,  con- 
tracts, expressed  to  be  on  behalf  of  others,  were  construed  to  be  per- 
sonal ;  bat  that  was  because  on  the  face  of  the  instrument  it  appeared 
that  they  could  not  operate  otherwise :  in  Appleton  v.  Binks  because 
the  instrument  was  under  seal,  and  not  sealed  by  the  principal ;  and  in 
Hall  V.  Ashurst  because  the  <<  London  creditors,"  on  '''whose  rt^rr^fr 
behalf  the  defendant  made  the  contract,  were  not  a  body  with  *- 
vhom  it  could  be  intended  to  make  a  contract.     That  is  the  ground  of 
Lord  Lyndhurst's  judgment. 

Then  as  to  the  second  point.  The  trade  assignee  authorized  this 
contract ;  he  as  trade  assignee  had  general  authority  over  the  estate  of 
the  bankrupts ;  and  the  official  assignee,  having  left  him  alone  in  the 
Management,  must  be  taken  impliedly  to  have  given  him  authority  to 
&ct  for  him.  [Lord  Campbell,  C.  J. — Probably  he  gave  him  that 
authority  as  to  selling  the  estate :  but  you  must  go  so  far  as  to  show 
that  the  trade  assignee  had  authority  to  bind  the  official  assignee  per- 
sonally by  a  collateral  contract.]  Supposing  that  in  fact  he  was  not 
hound,  that  does  not  make  the  defendants  liable  as  principals.  If  they 
had  acted  mal&  fide,  there  can  be  no  doubt  that  they  would  be  liable  in 

(«)  Kerening,  in  part^  Uie  jodgmrat  of  Q.  B.  in  Jonea  «.  Downman,  i  Q.  B.  235  (R.  C.  L.  B. 
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tort  for  deceit.  Perhaps  they  are  liable  on  an  implied  tssampsit  that 
tbey  had  authority  to  bind  the  assignees ;  bat  they  are  not  principab ; 
Jenkins  v.  Hutchinson,  18  Q.  B.  744  (E.  G.  L.  R.  vol.  66).  The  decla- 
ration in  this  case  is  that  defendant9  promiied  to  pay.  The  proof  b 
that  defendants  asserted  or,  at  most,  promised  that  the  auigneei  pro- 
mued  to  pay.  The  measure  of  the  damage  for  not  paying  a  sam  of 
money,  if  there  was  a  contract  to  gay  it,  is  the  sum  of  money.  The 
measure  of  the  damage  for  not  having  authority  to  contract  for  a  prin- 
cipal is  the  value  of  the  recourse  to  that  principal,  and  m»j  be 
nominal. 

Shee^  Serjt.,  and  Macnamara^  in  support  of  the  rule.^ — The  defend- 
utt^Q-y  ^^^B  contracted  as  principals.     The  letters  of  '*'26th  and  27tli 
^  August  are  ambiguous,  and  may  be  explained  by  the  subsequent 
acts  and  letters  of  the  parties ;  Harper  v.  Williams,  4  Q.  B.  219  (E.  & 
L.  R.  vol.  45),  Downman  v.  Williams,  7  Q.  B.  103  (E.  C.  L.  R.  vol.  53). 
[Erle,  J. — In  Downman  v.  Williams  the  Court  looked  at  all  the  letters 
forming  the  contract  in  order  to  see  what  the  contract  was,  and  to  tbe 
subsequent  letters  and  acts  to  see  whether  there  was  authority  to  make 
it.     But  I  do  not  think  that  in  either  that  case  or  Harper  v.  WilUains 
they  used  subsequent  admissions,  whether  in  writing  or  not,  to  construe 
a  written  contract.]     Taking  the  letters  by  themselves,  they  import  % 
persoual  contract.     In  several  cases  besides  Hall  v,  Ashurst,  1  C.  &  M. 
7l4,t  S.  C.  3  Tyr.  420,  parties  have  been  held  personally  liable  on  con* 
tracts  expressed  to  be  made  <«  on  behalf  of  others.     [Crompton,  J^ 
referred  to  Watson  v.  Murrel,  1  Car.  &  P.  307  (E.  C.  L.  R.  vol.  12).] 
There  are  also  similar  decisions  in  Ex  parte  Bentley,  2  Deac.  k  Ch.  578, 
Kennedy  v.  Gouveia,  3  Dowl.  &  Ry.  603  (E.  C.  L.  R.  voL  16),  Norton 
r.  Herron,  Ry.  &;  M.  229  (E.  C.  L.  R.  vol.  21). 

But,  supposing  that  the  contract  purports  to  be  only  made  b; 
defendants  as  agents,  there  was  no  real  principal ;  for  the  trade  assignee 
has  not  authority  to  throw  a  personal  responsibility  on  the  official 
assignee ;  Ex  parte  Evans,  3  Deac.  &  Ch.  470,  Ex  parte  Young,  2  Deac 
240,  Munk  v.  Clarke,  10  Bing.  102  (E.  C.  L.  R.  vol.  25).  Then,  not 
having  a  principal,  the  defendants  are  liable  personally  on  the  contract ; 
Jones  v.  Downman,  4  Q.  B.  235,  note  (a)  (E.  C.  L.  R.  vol.  45),  note  to 
Thomson  v.  Davenport,  9  B.  &  C.  78  (E.  C.  L.  R.  vol.  17),  in  Smiths 
^-^q-.  Leading  Cases,(a)  Kennedy  v,  Gouveia.(6)  The  recent  case  of 
-I  *Jenkin3  v.  Hutchinson,  13  Q.  B.  744  (E.  C.  L.  R.  voL  66),  may 
be  supported  on  the  ground  that  the  contract  was  made  as  by  the  owner 
of  a  particular  ship,  which  the  defendant  there  was  not. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  rule  must  be  dis- 
charged. Looking  at  the  two  letters  which  constitute  the  contract,  I 
think  it  appears  on  the  face  of  them,  that  the  defendants  did  not  intend 

(a)  2  Smith'!  Leading  Caaei,  222,  22S  »  (3d  ed.,  bj  Keating  k  ^RlUaa). 

(6)  Note  (a)  to  Thomai  «.  Hewei,  2  C.  A  M.  ftSO.f    See  S.  C,  4  T^.  S3^  S3S. 
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to  make  themselves  personally  liable  on  the  contract,  bat  to  moke  a 
contract  between  the  plaintiff  and  the  assignees.  It  is  quite  clear  that 
the  plaintiff's  solicitor,  to  whom  the  letter  of  26th  August  was  address^^ 
ed,  was  not  himself  a  contracting  party,  but  was  acting  as  agent,  making 
a  eontract  for  the  plaintiff:  and  I  think  that  the  true  construction  of 
the  letters  is  that  the  defendants  also  were  not  contracting  parties,  but 
acting  as  agents  for  the  assignees,  making  a  contract  for  them,  and,  aa. 
I  think,  personally,  contracting  that  they  had  authority  ta  make  a  con^ 
tract  binding  the  assignees.  The  letter  expresses  that,  in  considera- 
tion of  the  plaintiff  consenting  to  the  sale,  ««we  hereby,  on  behalf  qf 
the  a$9ignee$y  consent."  My  brother  She$  in  effect  asks  us  to  read  the 
contract  as  if  the  words  an  behalf  ^f  ^^^  aesignees  were  not  there ;  but 
they  are  there ;  and  the  nature  of  facts  shows  that  they  were  meant  to. 
express  a  contract  by  the  assignees ;  for  it  was  the  consent  of  the  n&^ 
signees  to  pay  over  the  money  that  was  material  to  the  plaintiff.  The 
answer  refers  to  <<  the  undertaking  given  by  you  herein,  and  contained 
in  your  letter."  That  howevw  does  not  show  that  it  was  understood 
by  the  writer  to  be  a  personal  undertaking  by  the  defendants,  but 
merely  refers  to  the  undertaking  as  made  in  their  letter,  and  by  them. 
I^think  therefore  that,  looking  at  these  two  letters  which  form  r^ti\c\ 
the  contract,  it  appears  to  have  been  the  intention  of  both  par-  ^ 
ties  that  the  consent  should  be  that  of  the  assignees,  not  that  of  the 
defendants.  That  being  so,  I  am  clearly  of  opinion  that  we  cannot 
look  to  subsequent  letters  to  aid  us  in  construing  the  contract.  It  ia 
always  legitimate  to  look  at  all  the  coexisting  circumstances,  in  order 
to  apply  the  language,  and  so  to  construe  the  contract ;  but  subsequent 
declarations  showing  what  the  party  supposed  to  be  the  effect  of  the 
contract  are  not  admissible  to  construe  it. 

No  authority  on  the  construction  of  a  contract  can  be  precisely  ia 
point,  unless  the  words  of  the  contracts  are  the  same:  but  it  seems  to 
me  that  the  present  contract  resembles  that  in  Downman  v.  Williams^ 
T  Q.  B.  103  (E.  C.  L.  R.  vol.  53),  which  was  held  to  be  not  a  personal 
undertaking,  but  a  declaration  of  agency  on  behalf  of  the  principals. 
In  Barrell  v.  Jones,  3  B.  &  Aid.  47  (E.  C.  L.  R.  voK  5),  there  were  no 
words  to  show  that  the  undertaking  was  on  the  behalf  of  any  one.  Ia 
Hall  V.  Ashurst,  1  G.  &  M.  714,f  the  undertaking  was  on  behalf  of  the 
London  creditors.  And  in  Watson  v.  Murrel,  1  Car.  &  P.  807  (E.  G.  L« 
B.  vol.  12),  the  undertaking  was  on  behalf  of  the  parish.  It  could  not 
reasonably  be  intended  that  the  plaintiff  should  contract  with  such. 
bodies ;  and  therefore  it  was  apparent  on  the  face  of  the  instrument 
that  the  contract  must  be  intended  to  be  personal ;  but  in  the  present 
case  there  is  nothing  unreasonable  in  intending  that  the  contract  should 
he  with  the  assignees. 

Then  the  other  point  is  to  be  considered.  I  think  the  facta  raise  it, 
as  the  trade  assignee  had  no  authority  to  make  the  official  assignee  pexw 
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3^.^^^  Bonally  liable  on  sach  a  ^collateral  contract.     He  migbt  gire 
-*  assent;  binding  on  both,  to  the  disposal  of  the  goods  or  moDej; 
bat  this  goes  mach  beyond  sach  aothority.    So,  the  principals  not  being 
boand,  the  qaestion  arises  whether  the  defendants  are  liable  in  this  form 
of  action.    In  the  note  to  Thomas  v,  Hewes,  2  C.  &  M.  519, 530,t  note 
(e),  S.  C.  4  Tyr.  885,  888,  it  is  stated  to  have  been  said  by  Baylev,  B., 
that,  "  where  an  agent  makes  a  contract  in  the  name  of  his  principal, 
and  it  tarns  oat  that  the  principal  is  not  liable  from  the  want  of  aatho- 
rity  in  the  agent  to  make  such  contract,  the  agent  is  personally  liable 
on  the  contract.*'    That  is  a  high  authority ;  but  I  must  dissent  froo 
it.     It  is  clear  that  it  cannot  apply  where  the  contract  is  peculiarl;  per- 
sonal ;  otherwise  this  absurdity  would  follow,  that,  if  A.,  professing  to 
have  but  not  baring  authority  from  B.,  made  a  contract  that  B.  shonld 
marry  C,  C.  might  sue  A.  for  breach  of  promise  of  marriage,  ere& 
though  they  were  of  the  same  sex.     Perhaps  this  distinction  vouldbe 
enough  to  support  the  decision  in  Jenkins  v.  Hutchinson,  13  Q.  B.  744 
(E.  C.  L.  R.  vol.  66),  as  there  the  contract  might  be  said  to  be  pecu- 
liarly made  with  the  owner  of  the  ship,  which  the  defendant  was  not; 
but  I  go  farther.     I  think  in  no  case  where  it  appears  that  a  man  M 
not  intend  to  bind  himself,  but  only  to  make  a  contract  for  a  principal, 
can  he  be  sued  as  principal,  merely  because  there  was  no  authority.  He 
is  liable,  if  there  was  any  fraud,  in  an  action  for  deceit,  and,  in  mj 
opinion,  as  at  present  advised,  on  an  implied  contract  that  he  bad  au- 
thority, whether  there  was  fraud  or  not.     In  either  way  he  ma;  be 
made  liable  for  the  damages  occasioned  by  the  absence  of  aathoritj. 
^.^o-i  Bu^  I  think  that  to  say  he  is  liable  as  principal  is  to  make*a 
^  contract,  not  to  construe  it.    I  think  therefore  that  these  defend- 
ants were  liable,  but  not  in  this  action ;  and  that  the  nonsoit,  therefore, 
was  right. 

WiaHTMAN,  J. — I  also  think  that  the  nonsuit  was  right.  The  decU^ 
ration  is  on  a  contract  by  the  defendants  personally.  The  proof  i: 
that  a  contract  was  made  by  them  <«  on  behalf  of  the  assignees,"  lan- 
guage which,  I  think,  prim^  facie  imports  that  they  made  the  contract 
only  as  agents.  But  it  is  said  that  this  language  is  ambiguous,  and 
may  be  controlled  by  surrounding  circumstances,  or  explained  by  other 
documents,  so  as  to  show  a  personal  liability.  Now  I  think,  that,  if  ve 
look  only  at  the  legitimate  evidence  of  the  contract,  there  is  no  ambi- 
guity at  all.  It  all  depends  on  the  two  letters ;  these  formed  the  conh 
plete  contract;  and  no  subsequent  statements  written  or  verbal  can 
have  any  effect  on  the  construction  of  the  contract  already  complete. 
Taking  the  words  of  these  letters,  it  seems  to  me  that  it  plainly  was 
the  intention  that  the  defendants  should  not  be  personlly  liable,  bus 
the  assignees.  Jones  v.  Downman,  4  Q.  B.  285,  note  (e)  (E.  C.  L.  B. 
vol.  45),  is  relied  on.  There  the  defendant,  a  solicitor,  signed  a  letter 
io  which  he  used  the  languagCi  <«I  undertake  (on  behalf  of  Messrs. 
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Esdaile  and  Co.)  to  pay"  your  bill  of  charges.     The  Court  below 
arrived  at  the  conclusion  that  the  defendant  had  no  authority  from  his 
clients  Esdaile  and  Co.  to  make  such  a  contract  to  bind  them,  and  that, 
as  was  said  in  the  judgment,  « the  language  of  the  instrument  is  such 
that,  if  the  defendant  really  had  no  authority,  he  must  be  taken  to 
have  contracted  in  his  own  name  and  character."     That  decision  was 
renewed  in  error,  and  was  reyersed,(a)  on  the  Aground  that  the  r^c^o 
contract  in  its  legal  construction  was  «  a  contract  entered  into  ^ 
by  an  agent  on  behalf  of  his  principal,"  and  that  the  want  of  authority 
to  make  snch  a  contract  did  not  appear ;  so  that  the  Court  of  error 
pronounced  no  opinion  on  the  effect  of  the  absence  of  authority.    In 
the  present  case  there  was  not  authority  to  bind  the  assignees ;  that 
say  be  assumed.     Then  can  the  defendants,  having  made  a  contract 
expressed  to  be  by  them  as  agents  only,  be  liable  on  it  as  principals  ? 
That  raises  the  question  discussed  in  Jones  v,  Downman.     There,  in 
the  judgment,  the  Court  quote  the  following  passage  from  Story's  Com- 
mentaries on  the  Law  of  Agency,  p.  835  (4th  ed.  Boston  1851),  c.  x., 
8.  264.    <(  Wherever  a  party  undertakes  to  do  any  act,  as  the  agent  of 
another,  if  he  does  not  possess  any  authority  from  the  principal  there- 
for, or  if  he  exceeds  the  authority  delegated  to  him,  he  will  be  person- 
tllj  responsible  therefor  to  the  person,  with  whom  he  is  dealing  for  or 
on  account  of  his  principal."    That  may  very  well  be  admitted  to  be 
literally  true,  without  its  being  an  authority  that  he  is  liable  as  princi- 
pal to  fulfil  the  contract.     I  am  strongly  inclined  to  think  that  there 
is  in  snch  cases  an  implied  undertaking  by  the  agent  that  he  has  the 
authority  to  bind  his  principal  which  he  assumes  to  have.     Certainly, 
if  there  is  fraud,  he  would  be  answerable  personally  in  an  action  on  the 
ease ;  if  there  is  snch  an  implied  undertaking,  he  is  liable  personally 
in  an  action  of  assumpsit  whether  there  be  fraud  or  not.    In  the  note 
to  Thomas  v.  Hewes,  2  C.  &  M.  530,  note  (e),t  S.  C.  4  Tyr.  885,  338, 
cited  at  the  bar,  Bayley,  B.,  is  said  to  have  laid  down  the  general  rule, 
that,  where  an  agent  makes  a  ^contract  in  the  name  of  his  prin-  ri^f'-iA 
cipal,  and  it  turns  out  that  the  principal  is  not  liable  from  the  ^ 
want  of  authority  in  the  agent  to  make  such  contract,  the  agent  is  per- 
sonally liable  on  the  contract.    If  Bayley,  B.,  really  meant,  as  he  is 
understood  to  have  done,  that  the  man,  through  contracting  as  agent, 
was  liable  personally  as  principal,  I  must  dissent  from  his  doctrine. 
There  is  no  case  in  banc  in  our  Courts  in  which  such  has  been  the 
decision.     In  2  Smith's  Leading  Cases  (8d  ed.),  228  a,  in  the  note  to 
Thomson  v.  Davenport,  9  B.  A;  C.  78  (E.  C.  L.  R.  vol.  17),  it  is  stated 
that  on  this  subject  the  decisions  of  the  Courts  of  New  York  conflict 
with  those  of  the  Courts  of  Massachusetts  and  Pennsylvania.    I  agree 
with  what  is  stated  to  be  the  doctrine  of  the  latter  courts.    For  these 
reasons  I  think  the  rule  should  be  discharged. 

(a)  DowamAB  •.  Waiiami^  7  Q.  B.  103  (B.  a  L.  B.  toL  U). 
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Erle,  J. — ^The  first  qaestion  is,  what  is  the  true  constrnction  of  this 
contract.  Looking  at  the  terms  of  the  instruments,  and  the  eircnm- 
stances  under  which  they  were  written,  I  think  the  construction  is  that 
the  defendants  made  a  contract  between  the  plaintiff  and  the  assignees, 
and  signed  it  as  agents  of  the  assignees.  And  I  think  that  subsequent 
admissions,  whether  in  writing  or  not,  are  not  to  be  taken  into  acconnt 
by  us  in  construing  the  written  instrument  in  which  the  contract  was 
contained, 

I  also  think  that  the  defendants  had  not  the  authority  of  both  as- 
signees to  make  the  contract.  The  question  therefore  arises,  Are  thej 
liable  as  principals  on  the  contract,  though  intending  and  expressing  an 
intention  to  act  only  as  agents  in  making  it  ?  I  think  they  are  not. 
t^n-te-t  I  think  that,  in  general,  no  contract  is  made  by  *the  law  con* 
-'  trary  to  the  intention  of  the  parties.  The  definition  of  a  eon- 
tract  is  that  it  is  the  mutual  intention  of  the  two  parties.  There  is  a 
class  of  what  are  called  implied  contracts,  such  as  the  promise  to  pay 
money  had  and  received  to  the  plaintiff's  use :  but,  when  it  is  said  that 
such  a  contract  is  implied  contrary  to  the  intent  of  the  person  receiving 
the  money,  it  is  in  truth  only  a  technical  mode  of  naming  the  remedy 
which  the  law  gives  against  that  wrongdoer.  I  know  of  no  case  in 
which  what  is  properly  called  a  contract  is  made  by  the  law  contrary 
to  the  intent  of  the  parties. 

Crompton,  J. — I  agree  that  the  defendants  had  not  authority  to 
make  the  contract  for  both  assignees.  Taking  the  contract  to  be  only 
a  promise  by  the  defendants  as  agents,  it  is  necessary  to  decide  what 
has  long  been  a  moot  point  at  law,  whether,  if  a  person  make  a  contract 
as  agent  only,  but  has  really  no  authority  to  bind  the  supposed  prind- 
pal,  he  is  personally  liable  as  principal.  Perhaps  it  was  not  necessary 
to  determine  that  point  in  Jenkins  v.  Hutchinson,  13  Q.  B.  744  (E.  G. 
L.  R.  vol.  66),  though  I  think  it  was  there  decided,  and  in  my  opinion 
well  decided,  that  the  pef sonal  liability  does  not  arise.  Before  the  deci- 
sion of  that  case,  the  contrary  had  been  laid  down  at  Nisi  Prins,  bat 
never  in  banc.  Now,  after  that  case,  and  the  present  decision,  it  most 
be  considered  as  the  decided  law,  that  the  remedy  against  the  person 
who  professes  to  make  such  a^  contract,  but  has  not  authority,  is  either 
by  an  action  for  the  deceit,  alleging  and  proving  the  scienter^  or  proba- 
bly on  an  implied  contract  that  he  had  authority ;  but  not  by  treating 
him  as  principal. 

^5161  *^^  ^^^  constrnction  of  the  contract  in  this  case  I  have  had 
-^  rather  more  doubt,  as  there  are  several  cases  in  which  solicitors 
have  been  held  personally  liable  oa  undertakings  for  their  clients.  Bnt 
on  the  whole  I  think  the  undertaking  in  this  case  more  nearly  resembles 
that  in  Downman  v.  Williams^  7  Q.  B.  108  (E.  Cj.  L.  R.  vol.  53),(a)  than 


(a)  Seo  Taanor  •.  ChrUtian,  4  B.  I»  B.  Ml  (B.  Ok  L.  Jk  i^oL  88);  Ltnaaid  «.  B^Mmm^^I* 
4  B.  12fli  (B.  C.  L.  B.  ToL  S5.} 


18  ADOLPHUS  &  ELUP.    N.  S.  516 

(hat  in  anj  other  decided  case.    I  therefore  agree  that  the  nonsuit  was 
right.  Bale  discharged. (6) 

(a)  Reported  by  0.  BUckbarn,  Biq. 


FARROW  and  Another,  Assignees,  &c.  v.  MAYES.    Mdy  7. 

i.  having  eommonoed  an  action  of  debt  in  the  Qneen'e  Bench  against  B.,  a  trader,  B.  proposed 
that  a  Judge's  order  should  be  made  for  stay  of  proceedings  upon  payment  of  debt  and  costs, 
and  seat  to  A.  a  summons  for  that  purpose,  npon  which  a  consent  was  endorsed  by  A.  A 
Judge's  order  was  thereupon  made,  at  the  instance  of  B.,  directing  proceedings  to  be  stayed  on 
payment  of  debt  and  costs ;  in  default  of  payment  judgment  to  be  signed  and  execution  to  ispue. 
6.  aerred  a  copy  of  this  order  on  A.  Neither  the  original  order,  nor  any  copy  of  it,  wa^  filed 
witii  the  clerk  of  the  dockets  and  judgments  in  the  Queen's  Bench,  as  directed  by  stat.  12  A 
13  Viet  e.  106,  a.  137.  Judgment  was  signed  and  execution  taken  out,  under  the  order:  and 
the  sheriff  paid  to  A.,  from  proceeds  of  the  sale  of  certain  goods  of  B.,  the  debt  and  costs  for 
which  execution  had  Issued.     After  the  exeoution  and  payment,  B.  became  bankrupt. 

Held  that,  under  atat  12  A  13  Vict  e.  lOA,  s.  187,  the  order,  judgment,  and  execution  were  void 
as  against  B.'s  assignees,  the  order  not  having  been  filed ;  and  that  tbe  assignees  might  recover 
from  A.  the  amount  paid  him  under  the  execution,  as  money  had  and  receired  to  their  use  as 
assignees. 

Declaration,  by  plaintiffs  as  assignees  of  Edward  Steward,  a  bank- 
rupt, contained  three  sets  of  counts.     The  first  set  was  for  money  had 
and  received  by  the  defendant  to  the  use  of  the  said  E.  Steward  before 
he  became  a  bankrupt,  and  on  an  account  stated  between  the  defendant 
and  the  said  E.  S.,  before  he  became  a  bankrupt ;  alleging  a  promise 
by  *defendant  to  the  said  E.  S.  before  the  bankruptcy.     The  ri^e-u 
second  set  of  counts  was  similar  to  the  first,  but  alleged  a  pro-  *- 
miss  by  defendant,  after  the  bankruptcy,  to  the  plaintiffs  as  assignees. 
The  third  set  was  for  money  had  and  received  to  the  use  of  the  plain- 
tiffs as  assignees,  and  on  an  account  stated  between  defendant  and  the 
plaintiffs  as  assignees,  with  a  promise  by  defendant  to  the  plaintiffs  as 
assignees.     Plea,  Non  assumpsit.     Issue  thereon.     A  case  was  stated 
for  the  opinion  of  this  Court,  by  the  order  of  Coleridge,  J.    It  was 
substantially  as  follows. 

The  plaintiffs  are  the  assignees  of  Edward  Steward,  a  bankrupt, 
lately  a  farmer  and  corn  merchant  in  Norfolk,  who,  on  2d  February, 
1850,  was  adjudged  bankrupt,  on  the  petition  ,of  the  present  plaintiff, 
Thomas  Farrow.  The  petitioning  creditor's  debt,  the  trading,  and  an 
act  of  bankruptcy  committed  on  25th  January,  1850,  were  duly  proved. 
Od  2l8t  February,  1850,  the  present  plaintiffs  were  duly  appointed 
assignees. 

The  present  action  was  brought  by  the  assignees  to  recover  back  a 
sum  of  962.  6d.  received  by  the  now  defendant  under  an  execution 
against  tbe  bankrupt's  goods,  upon  a  judgment  recovered  in  an  action 
brought  by  the  now  defendant  against  the  bankrupt,  and  signed  and 
entered  up  by  virtue  of  a  Judge's  order  made  in  the  said  action,  but 
which  order  had  not,  neither  had  any  copy  of  it,  been,  nor  has  the  said 
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order,  or  any  copj  of  it,  ever  been,  filed  with  the  officer  acting  as  clerk 
of  the  dockets  and  judgments  in  this  Conrt.  The  circumstances  ander 
vhich  the  said  order  was  made  were  as  follows.  The  bankrupt,  Stew- 
ard, being  indebted  to  the  now  defendant,  John  Majres,  in  the  sam  of 
i^f-^cy^  75Z.,  the  said  J.  Majes,  on  2d  October,  1849,  ^brought  an  action 

-^  of  debt  for  recovery  of  the  said  sum  in  this  court,  against  Stew- 
ard, and,  on  8th  November,  1849,  delivered  a  declaration,  to  vhich 
Steward  pleaded.  On  19th  November  issue  was  joined,  and  notice  of 
trial  given.  On  26th  November,  1849,  Steward's  attorney  called  on 
the  attorney  for  Mayes,  and  proposed  giving  a  Judge's  order  for  staj 
of  proceedings  on  payment  of  the  debt  and  costs  on  the  1st  Jannar; 
then  next,  which  was  refused.  On  28th  November,  1849,  Steward's 
attorney  again  called  on  Mayes's  attorney,  and  offered  a  Judge's  order 
for  stay  of  proceedings,  on  payment  of  debt  and  costs  on  12th  Decem- 
ber then  next,  to  which  Mayes's  attorney  agreed,  and  instructed  bis 
London  agent  accordingly.  On  7th  December  the  town  agent  of  Majes 
received  from  the  town  agent  of  Steward's  attorney  a  summons  to  stay 
in  conformity  with  the  above  arrangement,  and  endorsed  a  consent  to 
stay,  on  payment,  on  or  before  12th  December,  1849,  of  751.  and  costs 
as  between  attorney  and  client.  The  town  agent  of  Steward's  attorney 
objected  to  the  payment  of  costs  as  between  attorney  and  client,  and 
refused  to  draw  up  the  order ;  and  Mayes's  attorney,  on  11th  Decem- 
ber, 1849,  took  out  a  summons  to  show  cause  why  the  cause  should  not 
be  set  down  for  the  adjournment  day,  and  the  record  resealed,  and 
why  Steward  should  not  pay  the  costs  of  the  application.  This  sum- 
mons was  served,  and  attended  before  Patteson,  J.,  who  endorsed 
thereon  the  following  memorandum.  <<  Order :  unless  an  order  staying 
on  payment  of  debt  and  costs  on  the  16th  be  served  to-day :  costs  of 
the  application  to  be  costs  in  the  cause.  J.  P.  Dec.  12th."  Steward's 
attorney  elected  to  draw  up  the  order  to  stay,  and  did  draw  it  ap 
^'-iqi  accordingly,  upon  the  ^consent  originally  given  by  the  plaintiff's 

-*  agent,  except  that  the  time  of  payment  was,  by  the  plaintiff's 
agent,  altered  in  the  said  consent  from  the  12th  to  the  16th  December. 
The  following  is  a  copy  of  it. 

<«  Mayes  v.  Steward.  Upon  hearing  the  attorneys  or  agents  on  both 
sides,  and  by  consent,  I  do  order  that,  upon  payment  of  752.,  the  debt 
due  from  the  defendant  to  the  plaintiff,  for  which  this  action  is  brought, 
together  with  costs,  to  be  taxed  and  paid  on  or  before  the  16th  of 
December  next,  all  further  proceedings  in  this  cause  be  stayed.  And 
I  further  order  that,  in  case  default  be  made  in  payment  as  aforesaid, 
the  plaintiff  be  at  liberty  to  sign  final  judgment  and  issue  execution  for 
the  amount,  with  costs  of  judgment  and  execution,  sheriff's  poundage, 
ofiScer's  fees,  and  all  other  incidental  expenses,  whether  by  fieri  fadaa 
or  capias  ad  satisfaciendum.     Dated  the  12th  day  of  December,  1849. 

J.  Pattxson." 
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The  summons  to  stay,  with  the  consent  originally  endorsed  thereon, 
were  filed  with  the  Judge's  clerk,  on  the  order  being  drawn  up,  in  the 
Qsaal  manner ;  but  Steward's  agent  served  a  copy  of  the  order  of  12th 
December  on  Mayes's  agent  on  the  same  day  when  it  was  drawn  up,  and 
retained  the  possession  of  the  original  until  18th  December  following, 
when  he  lent  it  to  Mayes's  attorney  for  the  purpose  of  taxing  the  costs 
and  obtainiDg  the  Master's  allocatur  and  signing  judgment  thereon  if 
necessary. 

Neither  the  said  order  of  12th  December,  1849,  nor  any  copy  of  it, 
has  ever  been  filed  with  the  clerk  of  the  dockets  and  judgments  in  the 
Queen's  Bench,  under  sect.  187  of  <<  The  Bankrupt  Law  Consolidation 
Act,  1849."  Default  having  been  made  in  payment  of  the  said  debt 
and  costs,  judgment  was,  on  18th  ^December,  1849,  signed  and  r^cz-on 
entered  up  for  751.  debt  and  192.  9«.  costs.  Upon  that  judgment  '- 
80  signed  and  entered  up,  a  writ  of  testatum  fi.  fa.  was,  on  19th  December, 
1849,  issued  and  lodged  with  the  sheriff  of  Norfolk. 

The  sheriff,  on  20th  December,  1849,  caused  certain  goods  of  the 
bankrupt  to  be  taken  in  execution.  On  22d  December,  1849,  a  brother 
of  the  bankrupt  paid  the  amount  of  execution  and  expenses  thereon ; 
and  the  sheriff's  ofllcer  gave  up  the  goods  to  him,  with  a  receipt  for  the 
sum  paid.  No  sale  by  auction  of  the  goods  took  place ;  nor  was  any 
bill  of  sale  executed  by  the  sheriff.  The  sheriff,  by  his  said  officer  on 
27th  December,  1849,  paid  to  the  now  defendant,  Mayes,  out  of  the 
money  so  received,  the  sum  of  96{.  6(2.  (the  amount  endorsed  on  the  said 
writ  of  testatum  fi.  fa.)  The  present  plaintiffs,  as  assignees  of  the 
bankrupt,  requested  the  now  defendant  to  pay  over  to  them  the  said 
Bum  of  962.  6d. ;  but  he  declined :  and  the  plaintiffs  obtained  leave, 
nnder  sect.  153  of  the  Bankrupt  Law  Consolidation  Act,  1849,  to  coni* 
mence  this  action;  and  it  was  accordingly  commenced  on  23d  May, 
1851. 

The  question  for  the  opinion  of  the  Court  was.  Whether  or  not,  under 
the  circumstances  before  mentioned,  the  plaintiffs,  as  assignees  as  afore- 
said, are  entitled  to  recover  from  the  now  defendant  the  said  sum  of  96/. 
6(i.  80  received  by  him  under  the  said  execution  as  aforesaid,  or  any 
part  thereof.     The  case  was  argued  in  this  term.(a) 

ManUty,  for  the  plaintiffs.— Stat.  12  k  13  Vict.  c.  106,  s.  137,  enacts 
«that  every  Judge's  order  made  by  consent,  ♦given"  "by  any  r«eo^ 
BQch  trader  defendant  in  any  personal  action,  and  whereby  the  ^ 
plaintiff  in  such  action  shall  be  authorized  forthwith  after  the  making 
of  Buch  order,  or  at  any  future  time,  to  sign  or  enter  up  judgment,  or 
to  issue  or  take  out  execution  in  such  action,"  "shall,  together  with  an 
affidavit  of  the  time  of  such  consent  being  given,  and  a  description  of 
the  residence  and  occupation  of  the  defendant,  be  filed  with  the  officer 
acting  as  clerk  of  the  dockets  and  judgments  in  the"  "  Court  of  Queen' 

(a)  April  27th.    Before  Lord  CampbeU,  C.  J.|  Wightman,  Erie,  and  Crompton,  Jfl«0C| 
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Bench  within  twenty-one  days  after  the  making  of  each  order  ;'*  «  other- 
wise sQch  Judge's  order,  and  any  judgment  signed  or  entered  up  there- 
on, and  any  execution  issued  or  taken  out  on  such  judgment,  shall  be 
null  and  void  to  all  intents  and  purposes  whatever/'  It  is  clear,  ther^ 
fore,  that  the  payment  to  the  defendant  on  behalf  of  the  bankrupt  in 
the  present  ease,  under  the  execution,  is  void,  the  order  upon  which 
that  execution  was  issued  not  having  been  properly  filed ;  and  the  plain- 
tiffs,  as  assignees,  are  entitled  to  recover  the  money  so  paid.  The  d^ 
fendant  will  probably  contend  that  this  order  was  not  *<  made  by  con- 
sent given"  by  the  defendant  in  the  action,  inasmuch  as  it  was  at  the 
instance  of  the  defendant  himself  that  the  order  was  made,  the  consent 
being  given  on  behalf  of  the  plaintiff.  But  it  is  clear  that  the  laogoage 
of  sect.  137  is  intended  to  apply  to  all  Judge's  orders  made  in  actions 
brought  against  a  trader,  by  consent  of  either  party.  In  Bryan  v. 
Child,  5  Exch.  368,t  though  the  decision  there  was  on  a  different  point, 
the  meaning  of  sect.  137  was  carefully  discussed,  and  the  opinion  of 
the  Court  was  clearly  in  favour  of  this  construction  of  the  section :  had 
^-Ao-i  ^^®  1^^^^  limited  view  been  adopted,  the  Court  '*' would  have  inti- 

-'  mated  as  much.  It  may  be  fairly  contended  that,  even  vhere 
the  order  is  made  upon  the  application  of  the  defendant,  it  is  made  by 
bis  consent ;  it  certainly  cannot  be  made  without  it. 

0*Malle}/j  contrd.. — The  plaintiffs  are  attempting  to  apply  the  prori- 
fiions  of  sect.  187  to  a  case  which  was  never  contemplated  by  theL^ 
gislature  in  framing  it.  The  mischief  which  the  statute  was  mtended 
to  remedy  was  the  practice  of  evading  the  practical  operation  of  stat. 
8  Geo.  4,  c.  89,(a)  which  compelled  the  filing  of  all  cognovits  and  war- 
rants of  attorney  to  confess  judgment,  by  getting  the  consent  of  the 
trader  to  a  Judge's  order  of  this  description,  which  placed  the  property 
of  the  trader  as  much  in  the  hands  of  the  particular  creditor  as  a  cog- 
novit or  a  warrant  of  attorney.  But  no  mischief  is  caused  by  a  d^ 
fendant,  at  his  own  request,  obtaining  an  order  to  stay  proceedings  ia 
a  hostile  action  upon  payment  of  debt  and  costs ;  there  do  fraud  is  con- 
templated or  practised  upon  the  other  creditors.  Such  a  course  stands 
upon  the  same  footing  as  a  judgment  by  confession  or  agreement  under 
the  County  Court  Acts.(i)  Moreover,  the  order  here  is  not  an  ord^ 
made  by  consent  of  the  defendant  in  the  action,  to  which  alone  sect. 
137  applies.  The  order,  upon  the  face  of  it,  shows  that  the  words  *'hy 
consent"  there  mean,  by  consent  of  the  party  upon  whom  the  snmmans 
was  served,  namely,  the  plaintiff  in  the  action.  [Lord  Campbell,  C 
J. — The  order  in  question,  whether  it  be  made  by  consent  of  the  d^ 
^.Qo-i  fendant  or  of  the  plaintiff  in  the  action,  gives  the  'particular  cre- 

^  ditor  a  power  of  immediate  execution  over  the  property  of  the 
debtor,  which  the  other  creditors  have  not.    Is  not  that  one  of  the  class 

W  (a)  Enlarged  by  stat  8  ft  7  Viot.  e.  66. 

(6)  Sm  AUt  18  A  U  Vict  0.  61,  «.  8,  0. 
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of  orders  over  which  the  Legislature  meant  to  exercise  a  control  bj 
compelling  them  to  be  registered,  under  sect.  187  ?]  The  statute  was 
not  iatended  to  apply  to  orders  made  by  consent  in  a  hostile  action, 
bat  only  to  those  which  were  made  collusively  by  the  creditor  and  the 
debtor,  for  the  express  purpose  of  giving  one  creditor  a  preference  over 
others.  And  the  words  <«  by  consent  given"  <<  by  any  such  trader  de- 
fendant," in  sect.  187,  are  too  express  to  allow  of  that  section  being 
construed  as  applying  also  to  orders  made  without  such  consent.  It 
has  been  argued  that,  in  one  sense,  every  order  made  upon  the  applica- 
tion of  a  defendant  is  made  by  his'  consent.  Bat  that  is  not  the  ordi- 
nary meaning  of  the  words.  The  order,  at  all  events,  cannot  be  said 
to  be  made  by  the  defendant's  consent  until  it  is  actually  served  by  him. 
Now  here  a  copy  only  of  the  order  was  served  on  the  plaintiff  in  the 
action ;  it  was  therefore  impossible  for  him  to  file  the  order ;  for,  in  the 
Queen  8  Bench,  by  sect.  187,  the  order  itself,  and  not  a  copy,  must  be 
filed;  nor  could  he  make  any  affidavit  of  the  time  of  the  defendant's 
consent. 

Moreover,  sect.  187  was  not  intended  to  apply  to  cases  where  the 
order  is  perfected,  by  judgment  being  entered  up  and  the  debt  being 
satisfied  under  such  judgment,  before  any  act  of  bankruptcy  on  the  pait 
of  the  debtor.  The  principle  of  the  decision  in  Wymer  v.  Kemble,  6 
B.  k  C.  479  (E.  G.  L.  R.  vol.  18),  applies  here.  It  is  true  that  in 
Biffin  V.  Torke,  5  M.  &  G.  428  (E.  G.  L.  R.  vol.  44),  it  was  held  that, 
nnder  stat.  1  &  2  Vict.  c.  110,  s.  60,  ^a  cognovit  not  filed,  and  r^f-oA 
upon  which  judgment  had  not  been  signed  within  twenty>one  *- 
days,  was  void  notwithstanding  that  the  proceeds  of  the  execution  under 
judgment  had  been  paid  to  the  judgment-creditor  before  the  insolvency 
of  the  debtor.  But  the  words  of  stat.  8  Geo.  4,  o.  89,  s.  2,  which  stat. 
1  &  2  Vict.  c.  110,  extends  to  insolvents,  are  much  stronger  than  the 
language  of  sect.  187  of  stat.  12  &  18  Vict.  c.  106.  The  assignees  are 
entitled,  under  the  first-mentioned  section,  to  recover  «  all  and  every 
the  moneys  levied  or  effects  seiied  under  and  by  virtue  of  such  judgment 
and  execution."  Sect.  187  no  doubt  declares  that  execution  under  a 
Judge's  order  not  duly  filed  shall  be  null  and  void  « to  all  intents  and 
purposes  whatever;"  but,  construing  that  section  in  connexion  with 
$ect.  138,  which  provides  that  all  executions  bonft  fide  executed  and 
levied  against  the  goods  of  a  bankrupt  before  the  date  of  the  fiat  shall 
^  valid,  provided  the  party  issuing  execution  had  not,  at  that  time, 
lotice  of  any  prior  act  of  bankruptcy,  it  is  clear  that  the  statute  is  not 
ntended  to  avoid  judgments  which  have  been  perfected  by  execution 
before  the  bankruptcy,  and  which  have  not  been  obtained  by  way  of 
raadalent  preference.  The  assignees  here  claim  the  money  as  had  and 
ecei?ed  by  the  defendant  to  the  use  of  the  bankrupt,  and  also  to 
he  use  of  the  defendants  as  assignees.  But,  at  the  time  when  the 
loney  was  paid  over  to  the  defendant,  no  bankruptcy  had  taken  place, 
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and  the  plaintiffs  were  not  yet  assignees :  their  claim,  therefore,  cannot 
be  sapported  in  its  present  shape. 

ManUty^  in  reply. — As  soon  as  a  copy  of  the  order  was  served  npos 
»*Qrn  the  plaintiff  by  the  defendant,  the  'original  order  became  an 
^  order  made  by  consent  of  the  defendant.  Tue  distinction  nrged 
on  the  other  side  is  merely  verbal.  The  argument  that  the  judgment 
in^he  present  case  was  perfected  by  ezecotion  before  the  bankruptcy 
begs  the  question  whether,  under  the  statute,  there  was  any  valid  judg- 
ment or  execution  at  all.  [Lord  Campbell,  C.  J. — These  orders  are 
very  common ;  and  it  is  therefore  desirable  that  there  should  be  aa 
uniform  judgment  upon  this  point.     We  will  consult  our  brethren.] 

Cur.  adv,  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

We  are  of  opinion  that  the  judgment  and  execution  thereof  in  th 
action  of  Mayes  v.  Steward  is  rendered  null  by  stat.  13  &  14  Yict  c 
106,  8.  187,  because  the  Judge's  order  upon  which  it  was  signed  vu 
obtained  by  consent  of  the  defendant,  then  being  a  trader,  and  was  cot 
filed  within  twenty-one  days  after  such  consent  given. 

We  think  the  Judge's  order  for  judgment  was  obtained  by  the  consent 
of  the  defendant,  although  it  was  made  upon  a  bon&  fide  application  by 
the  defendant  to  stay  proceedings  upon  terms  in  a  hostile  action,  and 
although  the  defendant  had  at  first  wished  not  to  draw  up  the  order, 
and  only  elected  to  do  so  because  the  plaintiff  had  an  order  enabling 
him  to  go  to  trial  if  it  was  not  done.  No  defence  arises  from  the  time 
of  this  execution :  the  course  of  legislation  upon  this  subject  makes  it 
clear  to  us  that  the  enactment  was  intended  to  render  void  all  sack 
^5261  J^^S°^^^^^9  though  signed  within  *twenty-one  days  after  the 
consent  given,  and  all  such  executions,  though  executed  before 
the  date  of  the  fiat  without  notice  of  an  act  of  bankruptcy.  We  think 
it  follows  that  the  money  received  under  the  execution  became,  by  the 
bankruptcy,  the  money  of  the  assignees,  and  so  recoverable  under  this 
declaration. 

The  inconvenience  arising  from  annulling  a  judgment  by  a  bankroptcj 
makes  the  filing  of  Judges'  orders  for  judgment  a  matter  requiring 
careful  attention.  Judgment  for  plaintiffs. 


18  ASOLPHUS  k  ELLIS.    N.  8.  62« 


The  QUEEN  v.  FRANCIS.    May  8. 

Under ftat.  6  A  6  W.  4,  o.  76,  s.  28,  which  prorideB  that  no  penon  shall  be  qatlifled  to  be  eleeted 
eoDDeillor  of  a  boroagh  **  daring  such  time  as"  he  hxis  any  share  or  interest  in  any  contract 
with,  or  empioyment  by  or  on  behnif  of,  the  conncii,  a  person  who  has  entered  into  a  contract 
with  the  eoaneil,  and  been  employed  by  them  in  respect  of  saoh  contract,  is  disqualified  from 
holdlDg  the  office,  though  such  contract  required  the  corporation  seal,  and  is  not  sealed. 

While  Boeh  contract  continues,  the  disqualification  caused  by  it  arises  de  die  in  diem ;  and,  dnr- 
iog  that  time  a  relator  is  not  precluded,  under  stat  7  W.  4  A  1  Vict.  c.  78,  s.  23,  from  apply- 
ing for  a  quo  warranto,  though  twelve  calendar  months  have  elapsed  from  the  eleotion  of  the 
party  disqualified,  or  from  the  commencement  of  his  diiqualifioation. 

Montague  Smith,  in  last  Hilary  Term,  obtained  a  rale  calling  upon 
George  Grant  Francis  to  show  cause  why  an  information  in  the  nature 
of  a  quo  warranto  should  not  be  exhibited  against  him,  to  show  by  what 
authority  he  claimed  to  hold  the  office  of  councillor  of  the  borough  of 
SwaDsea,  in  the  county  of  Glamorgan. 

From  the  affidavits  it  appeared  that  Mr.  Francis  was  first  elected  a 
cooneillor  of  the  borough  on  1st  November,  1846,  and  was  re-elected, 
at  the  expiration  of  his  term  of  office,  on  1st  November,  1849.  In  1848 
he  bad  undertaken,  at  the  request  of  the  mayor  and  town  clerk,  to 
^collect,  arrange,  and  bind  the  books  and  documents  of  the  cor-  r^.f-eyj 
poration,  and  to  purchase  and  arrange  additional  papers  relating  *- 
to  that  body.  No  sum  was  fixed  for  his  remuneration ;  but  in  1849, 
while  still  engaged  in  the  undertaking,  he  agreed  to  complete  it  for 
150/.,  as  the  amount  of  his  actual  disbursements  and  expenses.  This 
offer  was  accepted  by  the  town  council ;  and  a  minute  was  made  of  a 
resolution  by  them  to  that  effect:  but  the  corporation  seal  was  not 
affixed  to  the  resolution  or  any  minute  thereof;  nor  was  any  contract 
under  the  corporation  seal  ever  entered  into  between  the  corporation 
and  Mr.  Francis.  In  July,  1849,  Mr.  Francis  received  50Z.  on  account ; 
but  he  had  received  no  further  sum ;  nor  had  he  proceeded  with  his 
undertaking  since  his  election  in  November,  1849.  Mr.  Smith,  the 
party  at  whose  instance  the  motion  was  made,  was  elected  a  councillor, 
for  the  first  time,  in  November,  1849. 

Phipion  now  showed  cause. — It  will  be  contended  that  Mr.  Francis 
is  disqualified  from  holding  office  by  reason  of  his  contract  v/ith  the 
town  council,  under  stat.  5  &  6  Vict.  c.  76,  s.  28.(a)  But,  first,  no 
Talid  contract  has  been  entered  into  between  himself  and  the  town 
eoaneil.  The  contract  should  have  been  under  the  corporation  seal ; 
Arnold  v.  The  Mayor  of  Poole,  4  M.  &  G.  860  (E.  C.  L.  R.  vol.  48). 
[Lord  Campbkll,  G.  J. — The  contract  may  not  be  valid  '''so  as  r^^f-oo 
bind  the  Corporation ;  but  it  does  not  follow  that  it  is  not  such  ^ 
a  contract  as  will  disqualify  the  other  party  to  it  from  holding  an  office 

(a)  Sect  28  proyidea  that  no  person  ihaU  "be  qaalifled  to  be  elected  or  to  be  a  eoanoillor"  of 
in  ildennan  of  any  borongh  within  the  prorisions  of  the  act  "during  such  time  as  he  shall  have 
(iinetly  or  indireotly,  by  himself  or  his  partner,  any  share  or  interest  in  any  contract  or  employ- 
Msnt  with,  by,  or  on  behalf  of"  the  oooncU  of  the  borough. 
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in  the  corporation,  under  the  statute.  Ckompton,  J. — Suppose  the 
contract  had  become  illegal  from  the  corporation  paying  Mr.  Francis  t 
larger  earn  than  that  fixed  upon  by  the  resolution.  Would  not  he  be 
still  disqualified  from  holding  office  by  reason  of  the  contract  ?]  If  the 
contract  had  been  under  seal ;  not  otherwise.  Corporations  may  make 
some  contracts  by  parol :  they  can  dispense  with  a  seal  where  the  pro- 
ceeding is  part  of  their  duty  under  their  constitution,  or  where  it  is  cf 
a  nature  which  would  render  the  affixing  of  a  seal  inconvenient  or  im- 
possible ;  Diggle  v.  London  and  Blackwall  Railway  Company,  5  EzcL 
442,  450  :f  but  the  contract  here  does  not  fall  within  that  class  of  ei- 
ceptions. 

Next,  this  application  is  too  late.  Stat.  7  W.  4  &  1  Vict.  c.  78,  & 
28,  provides  that  all  applications  for  a  quo  warranto  for  the  purpose  of 
questioning  the  right  to  a  corporate  office  must  be  made  <<  before  the 
end  of  twelve  calendar  months  after  the  election  or  the  time  when  the 
person  against  whom  such  application  shall  be  directed  shall  have  be- 
come disqualified,  and  not  at  any  subsequent  time."  If  Mr.  Francs 
has  become  disqualified,  he  became  so  when  he  was  first  elected  a  oooa- 
cillor,  which  was  more  than  twelve  months  ago.  [Lord  Gahpbeu, 
G.  J.^— The  contract  is  a  continuing  one ;  unless  Mr.  Francis  threw  it 
up  on  his  election  in  1849,  there  would  be  a  subsequent  disqnalificatiai 
^.oQ-i  ^^  die  in  diem.]  He  had  done  nothing  under  the  contract  *8boe 
^  July,  1849,  before  his  last  election.  The  words  « become  dis- 
qualified'* must  mean  <<  first  become  disqualified ;"  if  not,  the  statate 
would  in  reality  impose  no  limit  at  all.  [Crohpton,  J. — By  stat.  5  k 
6  W.  4,  c.  76,  s.  28,  the  disqualification  is  to  continue  <«  during  snch 
time  as"  the  party  shall  have  any  interest  in  the  contract.  The  present 
case  seems  to  fall  within  that  provision.] 

Further,  Mr.  Francis  will  be  out  of  office  before  any  judgment  eta 
be  given  upon  the  return  to  the  quo  warranto ;  and  the  Court  inll 
therefore,  as  in  Regina  v.  Hodson,  4  Q.  B.  648,  note  (6)  (E.  C.  L.  B. 
vol.  45),  exercise  its  discretion  in  not  acceding  to  this  application,  which 
might  have  been  made  earlier. 

Montcyue  Smith,  contril,  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — This  rule  must  be  made  absolute.  It  is  quite 
clear  to  me  that  the  contract  in  question  is  within  the  provisions  of 
Stat.  5  &  6  W.  4,  c  76,  s.  28,  so  as  to  disqualify  Mr.  Francis  from 
holding  office.  We  cannot  look  to  see  whether  it  be  a  contract  upon 
which  he  could  sue  the  corporation ;  it  is^^at  all  events,  one  in  respect 
of  which  he  has  been  employed  and  paid  by  the  corporation ;  and  it 
would  be  monstrous  to  hold  that  the  statute  was  avoided  by  the  het 
of  the  contract  not  being  binding  upon  the  corporation.  As  to  the  late- 
ness of  the  application ;  if  Mr.  Smith  had  been  a  member  of  the  coun- 
cil at  the  time  when  the  contract  was  entered  into,  that  might  have 
been  a  ground  for  refusing  a  quo  warranto ;  but  he  was  not ;  and  his 
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mere  knowledge  of  the  existence  of  the  "^contract  at  that  time  r^pon 
is  not  a  groand  for  holding  that  he  cannot  now  appear  as  the  ^ 
relator.  With  respect  to  stat.  7  W.  4  &  1  Vict.  o.  78,  8.  28,  I  think 
that  this  is  a  continuing  contract,  so  as  to  create  a  disqualification  de 
die  in  diem.  No  application  for  a  quo  warranto  could  be  made  after 
the  lapse  of  twelve  calendar  months  after  the  contract  had  ceased  :  but, 
while  it  continues,  the  application  may  be  made  at  any  time  after  its 
commencement. 
Eble,  J.,  a.nd  Ceompton,  J.,  concurred.(a) 

Rule  ab8olute.(i) 


(a)  Wigbtmam  J.,  WU: 

(6)  A.  diioUiqifr  waf  ent«r«d  oq  19t|^  Juie  IbllowUig, 


]S2n>  or  SASTsa  tebh. 


Ko  case  requiring  a  report  was  decided  in  Easter  yaeation. 


CASES 


ARGUED  AND   DETERMINED 


ni 


THE  QUEEN'S  BENCH, 


EXCHEQUER  CHAMBER, 


(Krinitq  €nm  anb  Saration, 


XV.  VICTORIA.    1862. 


The  Jadges  who  nsaallj  sat  in  Banc  in  this  Term  and  vacation  were:- 

Lord  Campbell,  0.  J.  Eble,  J. 

Coleridge,  J.  Crompton,  J. 


The   Company  of  Proprietors  of  the  KENNET  and  AVON  Cual 
Navigation  v.  CHARLES  HANNINGTON  WITHERINGTON. 

By  A  Nayfgation  Act  the  undertaken  were  aathoriied  to  make  and  maintain  raeh  Birifw 
'tion,  and  from  time  to  time  to  alter  their  dams  and  weirs  for  that  purpose;  and  to  «ktcr  ui 
make  works  upon  lands  for  the  purpose  of  the  undertaking,  first  making  satisfactieii  te  tbt 
owners  as  Commissioners  under  the  Act  should  direct  By  a  suhsequent  elaase,  any  peneas 
injured  by  the  works  were  to  receive  compensation,  to  be  assessed  by  the  Commisnoaera  Tk* 
Commissioners  were  named  in  the  Act,  and  power  given  them  to  appoint  suooessora  from  tia* 
to  time.  The  navigation  was  made ;  and,  as  part  of  it,  a  dam  across  a  river  was  eslarg^ 
Subsequently,  all  the  Commissioners  died,  without  having  appointed  saeeeoon.  The  Coaptf^ 
afterwards  raised  the  dam  to  the  injury  of  a  millowner  below. 

Held  by  Wightman,  Erie,  and  Crompton,  Js.,  that  the  power  to  alter  the  dam  stUl  existed,  ens 
though  the  millowner  should  no  longer  have  any  means  of  obtaining  compensation,  as  te  vkiek 
they  gave  no  opinion : 

Jiord  Campbell,  C.  J.,  dissentiente,  and  holding  that  the  compensation  elaase  having  beeems  is- 
capable  of  execution  by  extinction  of  the  Commissioners,  the  powers  Which  the  Act  had  con- 
ferred upon  the  Company  to  cause  iigniy  to  other  persons  eoold  no  longer  be  extreiaed. 

Trespass  for  destroying  piles  and  stakes  bemg  part  of  a  dam  of 
plaintiffs  in  the  river  Kennet. 
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*Plea  1.  That  the  dam  was  enlarged  so  as  to  obstruct  the  pass-  r^^z-qo 
age  of  the  water  as  it  was  used  to  flow  down  to  a  mill  in  the  *- 
occupation  of  defendant ;  and  that  defendant  and  those  who  had  occnpied 
the  mill  had  for  twenty  years  enjoyed  the  water  as  of  right ;  and  defend- 
ant justified  removing  so  mach  of  the  dam  as  was  an  obstruction. 
Pleas  2  and  8  stated  similar  justifications,  claiming  the  right  to  the 
vater,  respectively,  by  forty  years'  user  and  by  prescription  in  right 
of  Richard  Tull,  who  had  demised  to  defendant. 

Plea  4  alleged  a  similar  justification,  claiming  the  right  to  the  water 
by  occupation,  subject  to  a  right  of  the  plaintifis  to  obstruct  the  water 
partially  by  a  dam,  which  they  had  altered  so  as  to  increase  the 
obstruction. 

Replication  to  all  four  pleas  that,  by  2  stat.  1  G.  1,  c.  24, (a)  certain 
persons  were  empowered  to  make  and  maintain  a  navigation  and  works, 
and  Commissioners  were  nominated  to  assess  compensations  ;  and  that, 
under  stat.  53  G.  8,  c.  cxix.,  local  and  personal,  public,(()  these  powers 
became  vested  in  the  plaintiffs,  who  for  the  necessary  regulation  of  the 
water  for  the  purposes  of  the  navigation,  «and  for  the  necessary, 
reasonable,  and  beneficial  use  of  the  said  navigation'.'  by  «  boats,  barges, 
lighters,  and  other  vessels,"  altered  and  enlarged  the  dam  in  question. 

Rejoinder  that,  before  the  passing  of  the  last-mentioned  Act,  and 
before  the  alteration  of  the  dam,  all  *the  Commissioners  named  r,^poq 
in  the  Act  of  Geo.  1,  or  appointed  under  or  in  pursuance  .of  it,  *- 
were  dead,  and  that  no  successors  had  been  appointed. 

Demurrer.     Joinder. 

The  demurrer  was  argued  in  last  Term  (April  23d),(c)  by  Phipgon 
for  the  plaintiffs,  and  Whateley  for  the  defendant.  The  judgments  deli- 
Tered  seriatim  by  the  Court  make  it  unnecessary  to  report  the  argu- 
ment at  length. 

The  material  parts  of  2  stat.  1  G.  1,  c.  24,  are  as  follows. 

Sect.  1  authorizes  certain  persons  named,  their  heirs  and  assigns  or  nominees,  "  to 
make  the  said  ri?er  Kennet  navigable,  portable,  and  passable  for  boats,  barges, 
Jighters,  and  other  vessels  from  the  said  wharf  or  common  landing-place  at  Reading 
to  Newbury  aforesaid,  and  from  time  to  time  to  continue,  maintain,  and  use  such 
navigation  in  such  manner  as  they  shall  think  fit,  and  for  those  purposes  to  dear, 
ffcour/'  &c.,  "  the  said  river,"  &c.,  "  and  to  make,  build  up,  dig,  or  cut  through  the 
banks  of  the  said  river,"  &c.,  "  and  to  make  such  new  cuts,  trenches,  or  passages  for 
-vrater  in,  upon,  or  through  the  lands  or  ground  ^adjoining  or  near  unto  the  said  river," 
Ac,  **  as  they  shall  think  fit  and  proper,  for  navigation  and  passage  of  boats  and  other 
Tessels,  or  any  ways  necessary  for  the  more  convenient,  easy,  and  better  carrying  on 
and  effecting  the  said  undertaking,  being  the  soil  or  ground  of  the  Ring's  most  ezcel- 

(a)  ''To  make  tho  river  Kennet  navigable  from  Beading  to  Newbury  in  the  ooonty  ot  Berks." 
S^lerenee  was  alto  made  to  ttat  3  0. 3,  o.  85,  which  (s.  12)  enabled  the  CommiMionen  to  eonviel 
treapaMen  and  enforce  |>ayment  of  damages  by  them. 

(6)  *'  To  enable  the  Kennet  and  Avon  Canal  Company  to  raise  a  farther  snm  of  money  to  pnr- 
elft«se  the  shares  of  the  river  Kennet  navigation,  and  to  amend  the  several  Acts"  (referred  to  by 
tlkia  statnte)  "passed  for  making  the  said  canal." 

(«)  Before  Lord  Campbell,  C.  J.|  Wightmao,  Brie,  and  Orompton,  Js. 
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lent  Majesty,  hia  hein  or  saooeason,  or  of  any  other  penmi  or  penKma,  bodies  pontic 
or  corporate,  their  heira,  or  succeasora,  and  to  remove  and  take  away  all  trees,"  &&, 
which  may  binder  navigation,  and  to  build,  erect,  set  up,  and  make,  over  or  in  the 
said  river,  &c.,  or  upon  the  lands  adjoining  or  near  to  the  same,  such  and  so  minj 
bridges,  sluices,  locks,  weirs,  Ac.,  dams,  cranes,  wharfs,  warehouses,  and  other  vorki 
aa  and  where  they  the  said  undertakers,  their  heirs,  assigns,  and  nominees,  sball  think 
fit  or  convenient,  and  from  time  to  time  to  alter,  repair,  and  amend  the  same,  ud  to 
make  any  ways,  passages,  and  other  conveniences  for  the  carrying  and  convf yiog  of 
goods,  to  or  from  the  said  river,  navigable  passages,  streams,  trenches,  or  cnts,  afid 
for  carrying  materials  for  erecting  or  making  the  said  works,  and  for  altering,  repw> 
ing,  or  amending  the  same,  and  to  lay  the  said  materials  on  the  grounds  near  to  the 
place  or  places  where  the  said  works  are  to  be  done,  and  to  alter  any  bridges,  or  to 
turn  or  alter  any  highways,  in  pr  upon  the  said  river,  as  may  hinder  the  narigstioa 

or  ^passage  thereon,  as  also  make  towing-paths,  /be,  *'  as  the  said  undertsken, 
^534J  their  heirs  or  assigns,  shall  think  convenient,  and  to  do  all  matters  aad 

things  whioh  the  said  undertakers,  their  heirs,  &c.,  '^  shall  think  neoeseair, 
fpr  the  making  and  maintaining  the  said  river,  atreama,  cuts,  and  passages  nsTigaUe 
and  passable  as  aforesaid,  or  for  the  improvement  or  preservation  thereof:  the  nid 
undertakers,  their  heirs  and  assigns,  first  giving  satisfaction  to  the  owners  or  pro- 
prietors  of  such  lands,  weirs,  mills,  tenements,  or  hereditaments  respectively  as  sbiQ 
be  digged,  cut,  or  removed,  or  otherwise  made  use  of  for  the  carrying  on  or  effecting  the 
said  navigation,  or  for  maintaining  or  managing  the  same,  according  to  the  true  mtest 
and  meaning  of  thi^  Act  as  the  Commissioners  hereafter  named  for  that  purpose  shiU 
direct  and  appoint,  in  case  the  said  undertakers,  their  heirs,  assigns,  or  nomioeee, 
shall  not  beforehand  have  agreed  with  the  proprietors  of  such  weirs,  mills,  lands,  ton- 
ments,  and  hereditaments  respectively  concerning  the  same/' 

Sect.  2.  '*  And  for  the  better  effecting  the  premises,  and  due  rating  the  value  of  d» 
things  for  whio)i  satisfaction  shall  be  given,  according  to  the  intent  of  this  Act,  if  the 
persons  concerned  as  aforesaid  shall  not  agree  among  themselves,  be  it  enacted  bj 
the  authority  aforesaid,  that  the  most  noble  Charles  Seymour,  Duke  of  Somerset"  (snd 
several  other  persons  named)  "shall  be  and  are  hereby  constituted  and  appointed 
Commissioners  for  settling,  determining,  and  adjusting,  in  manner  hereafter  men- 
tioned, all  matters  about  which  any  difference  may  arise  between  the  said  1lsde^ 
takers,  their  heirs,''  ^.,  "  and  the  proprietors  of  the  said  lands,"  &c. ;  and  the  "Coo- 
missioners,  or  any  seven  or  more  of  them,  are  hereby  empowered  and  authoriied,  snd 
shall  have  full  power  and  authority,  to  mediate  between  the  said  undertakers,  thdr 
heirs,  assigns,  and  nominees,  and  the  owners  and  occupiers  of  such  lands,  weirs,"  Icn 
"  a<^'oining  to  or  near  the  said  river,  streams,  brooks,  or  watercourses,  as  shall  be 
intended  to  be  made  use  of  for  the  carrying  on  or  effecting  the  undertaking  aforesaid, 
and  to  settle  and  determine  what  satisfaction  every  such  person  or  persons,  bo^ 
politic  or  corporate  shall  have  for  such  proportion  of  his,  her,  or  their  lands,  teo^ 
ments,  or  hereditaments  as  shall  be  cut,  digged,  removed,  or  made  use  of  as  aforesaid, 
and  for  the  damages  that  shall  be  thereby  sustained,  and  to  adjust,"  &c.,  the  pn>pof^ 
tion  of  such  purchase-money  or  satisfaction  to  be  given  to  every  tenant  or  other  person 
having  a  particular  estate,  &c. :  "  and  if  it  shall  happen  that  any  person  or  persona, 
bodies  politic  or  corporate,  shall  decline  such  mediation,  or  refuse  to  deal  or  agree 
with  the  said  undertakers,  their  heirs,"  &c.,  or  through  any  disability  or  impediment 
oannot,  "  the  said  Commissioners  or  any  seven  or  more  of  them  are  hereby  anthorised 
and  empowered  from  time  to  time  to  issue  out  their  warrant  or  warrants  under  their 
hands  and  seals  to  the  sheriff"  of  Berks,  for  the  impaonelling  and  retoming  a  joit, 
who  "  shall  inquire  or  assess  such  damages  and  recompense  as  they  shall  think  fit  to 

be  awarded  to  the  owners  and  ^occupiers  of  any  such  lands,  traemeDts,  or 
'^^SSfi]]  hereditaments,  or  any  part  thereof,  as  shall  be  used  for  or  damnified  hy 

making  the  said  river  navigable,  for  their  respective  estates  and  interesti 
therun,  by  reason  of  the  outtin^  digging,  zemoving,  or  otherwise  using  any  of  hifl»  hert 
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}f  their  lands,  teiMmento,  or  hereditaments  for  the  purposes  aforesaid,  or  for  the  lostf 
or  damage  whieh  thej  shall  or  may  respectively  sustain  thereby ;  and  the  said  Conn 
miasioDers,  or  any  seven  or  more  of  them,  shall  give  judgment  for  snoh  sums  to  be 
assessed  by  such  juries,''  whioh  judgment  is  to  be  recorded,  and  "  that  upon  payment 
}f  tny  such  sum  or  sums  so  agreed  on  or  assessed  to  the  parties  concerned,  or  tender 
thereof  made,"  Ac,  **  and  if  upon  such  tender  as  aforesaid  they  refuse  or  shall  not  be 
trilling  to  receive  the  same,  then,  upon  payment  of  such  sum  into  the  hands  of  such 
person  or  persons,  as  the  Commissioners,  or  any  seven  or  more  of  them,  shall  appoint^ 
kt  the  use  of  the  parties  interested  as  aforesaid,  it  shall  then,  and  not  before,  be  lav* 
fd  to  and  for  the  said  undertakers,  their  heirs,  assigns,  or  nominees,  their  agents, 
▼orkmen,  and  servants,  to  remove,  dig,  cut,  or  use  so  much  of  the  said  lands,  tene- 
menti!,  or  hereditaments  for  which  such  satisfaction  shall  be  assessed  or  decreed  ai 
aforesaid,  and  thereon  to  make,  erect,  or  do  any  works,  matters,  and  things  for  the 
effecting  and  carrying  on  the  said  navigation,  and  for  the  supporting  and  maintaining 
the  same,  as  the  said  undertakers,''  Ac,  **  shall  think  requisite,  and  to  have,  use,  and 
esjoy  the  same  to  and  for  their  own  proper  use  and  benefit ;  and  this  Act  shall  be 
Bufficient  to  indemnify,  as  well  the  said  Commissioners  as  the  said  undertakers, 
their  heirs,"  Ac,  "  and  all  persons  employed  or  authorised  by  them,  against  the  ssid 
owners  and  occupiers,  their  heirs,  successors,  executors,  administrators,  or  assigns^ 
to  all  intents  and  purposes  whatsoever:"  Proviso:  no  Commissioner  to  sit  or  act 
in  any  case  where  he  is  interested,  or  if  he  do  not  pay  to  the  land  tax  for  lOOl.  per 
annum. 

Sect.  3  enacts :  "  That  for  supplying  the  number  of  the  said  Commissioners  (in  case 
of  death,  or  any  of  their  refusal  to  act),  the  surviving  or  other  Commissioners,  or  any 
leTeo  or  more  of  them,  shall  from  time  to  time,  by  instrument  in  writing  under  their 
respective  hands  and  seals,  nominate  and  appoint  some  other  person  or  persons  within 
the  said  county,  having  an  estate  of  land  of  the  yearly  value  of  100^,  in  the  place  of 
him  or  them  so  dying  or  refusing,  which  said  new  Commissioner  or  Commissioners 
so  nominated  and  appointed  shall  from  thenceforth  have  like  power  and  authority  ib 
all  things  relating  to  the  matters  aforesaid  as  if  he  or  they  had  been  expressly  named 
in  this  Act ;  and  every  such  instrument  and  nomination  of  new  Commissioners  shall 
from  time  to  time  be  recorded  by  the  clerk  of  the  peace  for  the  said  county." 

Sect.  8.  **  That  if  the  said  undertakers,  their  heirs,  assigns,  or  nominees,  shall,  la 

pursuance  of  the  powers  of  this  Act,  by  any  means  raise  the  water  in  the  said  river 

above  its  ancient  or  usual  height,  whereby  the  adjacent  lands  may  be  more  liable  to 

be  overflowed  or  damaged  than  they  have  ^formerly  been,  that  they  the  said 

undertakers,  their  heirs  and  assigns,  at  their  own  proper  costs  and  charges,  [^536 

shall  cause  the  banks  of  the  said  river  to  be  proportionately  raised  and 

heightened  in  all  places  where  need  shall  require,  so  that  the  new  banks  shall  be  able 

and  sufficient  to  contain  the  waters  at  such  their  raised  height,  and  also  shall  from 

time  to  time  maintain  and  repair  the  same  banks  as  often  as  occasion  requires ;  or  if 

the  said  undertakers,  their  heirs  or  assigns,  in  pursuance  of  the  powers  aforesaid,  shall 

make  any  new  cuts  or  trenches,  by  reason  whereof  any  person  or  persons  shall  not 

have  convenient  ingress  or  egress  into  or  out  of  their  respective  grounds  or  other 

hereditaments,"  &o.,  that  then  the  undertakers,  their  heirs,  Ac,  at  their  own  cost^ 

shall  erect  and  maintain  such  sufficient  bridges  over  every  such  new  cut  "  as  by  the 

Aaid  Commissioners,  or  any  seven  or  more  of  them,  shall  be  directed." 

Sect.  18.  *'  That  if  any  person  or  persons,  at  any  time  after  the  said  river  is  made 
navigable,  shall  happen  to  sustain  any  damage  or  injury  in  his,  her,  or  their  meadow 
grounds,  lands,  tenemento,  hereditaments,  mills,  weirs,  water  engines,  or  wharfii,  by 
the  said  nndertakers,  their  heirs,  assigns,  or  nominees,  raising  the  water  to  a  pr^i|« 
dicial  height,  or  turning  the  stream,  or  by  not  sufficiently  making  up  or  repairing 
th«  banks  of  the  said  river,  or  cleansing  the  same,  or  by  their  taking  away,  wasting^ 
or  diverting  the  water  from  the  said  meadows,  mills,  water  engines,  or  wharfs,  in  such 
it  shall  and  may  be  lawful  for  the  said  Commissioners,  or  any  seven  or  more  of 
TOL.  XTin. — 25 
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them,  and  thej  are  hereby  required,  by  the  inquisitioii  of  twelve  men,  to  be  impan* 
Belled  and  retamed  as  aforesaid,  from  time  to  time  to  settle  and  assess  such  dam&^ 
or  injiirj,  and  for  securing  a  recompense  or  satisfaction  for  the  same  to  the  proprie 
tors  of  such  meadow  grounds,  lands,''  &c.,  **  (in  case  the  said  undertakers,  their  hein, 
assigns,  or  nominees,  shall  not  (being  thereto  required)  satisfy  and  recompense  such 
dama^  or  injury  as  shall  be  settled  and  assessed  as  aforesaid,  with  full  costs  of  rait)« 
to  constitute  one  or  more  person  or  persons  to  reoei?e  the  tolls,  rates,  and  dtttiea 
arising  by  the  nayigation  of  the  said  riyer  Rennet,  who  shall,  out  of  the  said  tulls, 
rates,  and  duties,  in  the  first  place  pay  and  satisfy  all  and  every  sum  and  enms  of 
money  so  to  be  settled  and  assessed  for  damages  and  costs  as  aforesaid ;  and  th« 
moneys  so  to  be  received  by  such  receiver  or  receivers  shall  and  is  hereby  declared 
to  be  esteemed  as  so  much  money  received  to  the  use  of  such  proprietors  or  persons 
suffering  damage  as  aforesaid,  till  satisfaction  made  for  such  damages  and  costs  so 
settled  and  assessed  as  aforesaid,  in  order  and  course  successively  as  such  determina- 
tions for  the  same  shall  be  in  priority  of  time,  and  shall  be  taken,  had,  and  recovered 
from  the  receiver  or  receivers  appointed  to  receive  the  said  tolls,  rates,  and  dotie«  v 
aforesaid  in  such  manner,  and  by  and  with  the  like  powers,  privileges,  and  aatboriti«^ 
as  the  same  are  hereinbefore  appointed  to  be  taken,  had,  and  recovered  bj  the  said 
undertakers,  their  heirs,  assigns,  or  nominees." 

^KVTl      *^^  points  for  argument  submitted  to  tbe  Court  were: 

^  For  the  plaintiffs.  That,  as  assignees  and  possessors  of  the 
powers  granted  by  the  Act  of  Parliament  in  the  replication  first  meih 
tionedy  they  were  entitled  to  make  any  reasonable  alteration  in  the  dam 
or  barrier  in  the  river  Kennet,  mentioned  in  the  declaration,  which  vas 
necessary  for  the  regulation  of  the  water  in  the  river  for  the  porposes 
of  the  navigation.  And  that  the  rejoinder,  which  admits  the  reason- 
ableness and  necessity  of  such  alteration,  is  bad.  And  that  the  povers 
conferred  by  the  above  Act  were  absolute,  and  not  dependent  upon  tie 
existence  of  Commissioners  under  the  Act :  and,  therefore,  that  tbe 
existence  of  such  Commissioners  was  not  a  condition  precedent  to  tbe 
exercise  of  such  powers. 

For  the  defendant.  That,  on  the  true  construction  of  the  Act  of 
Parliament  in  the  replication  first  mentioned,  the  powers  in  the  assomed 
exercise  whereof  the  plaintiffs  committed  the  acts  sought  to  be  JQSti£cd 
in  the  replication  were  coexistent  with  the  Commbsioners  under  the 
Act ;  and  that  when  the  body  of  Commissioners  was  extinct  the  powen 
could  no  longer  be  exercised.  That  the  existence  of  the  right  and  the 
means  of  obtaining  compensation  is  a  condition  precedent  to  the  exercise 
of  the  powers ;  and,  the  body  of  Commissioners  having  become  extincit 
the  right  and  means  of  obtaining  compensation  no  longer  exist. 

Besides  the  case  referred  to  in  the  judgments  of  the  Court,  BodUoq 
V.  Crowther,  2  B.  &  0.  703  (E.  C.  L.  R.  vol.  9),  Glover  v.  North  Staf- 
fordshire Railway  Company,  16  Q.  B.  912  (E.  C.  L.  R.  vol.  71),  Thick- 
nesse  v.  The  Lancaster  Canal  Company,  4  M.  &  W.472,t  and  Caner. 
Chapman,  5  A.  &  E.  647  (E.  C.  L.  R.  vol.  31),  were  cited  for  the  plaintifs ; 
^eoo-y  and  Stourbridge  Canal  *  Company  v.  Wheeley,  2  B.  &  Ad.  792 
^^^J  (E.  C.  L.  R.  vol.  22),  Ballard  v  Way,  1  M.  &  W  520,  529,t  S. 
0.  Tyr.  k  Q.  851,  862,  Holland's  case,  4  Rep.  75  a,  76  a,  b,  and 
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■  

Buckeridge  v.  Flight,  6  B.  4;  C.  49  (E.  C.  L.  R.  vol.  13),(a)  for  the 
defendant.  (hr,  adv.  vidt. 

In  this  Term  (Jane  12th),  there  being  a  difference  of  opinion  on  the 
Bench,  the  learned  Judges  delivered  separate  judgments. 

Crompton,  J. — This  was  an  action  of  trespass  for  cutting  and  break- 
ing certain  piles,  stakes,  and  hurdles,  forming  part  of  a  dam  of  the 
plaintiffs  in  the  river  Eennet.  The  defendant  justified  the  removing 
the  part  of  the  dam  in  question,  on  the  ground  that  it  ivas  an  enlarge- 
ment of  a  dam  formerly  erected,  and  that  such  enlargement  obstructed 
the  water  formerly  allowed  to  pass  by  the  dam,  and  which  water  the 
defendant  claimed  a  right  to  in  respect  of  his  mill.  The  plaintiffs  stated, 
in  their  replication,  that  the  dam  was  enlarged  by  them  for  the  purpose 
of  maintaining  the  navigation  of  the  Eennet,  under  the  powers  of  an 
Act  of  Parliament,  2  stat.  1  G.  1,  c.  24.  The  defendant  rejoined, 
showing  that  all  the  Commissioners  nominated  in  the  Act  of  Parliament 
for  the  purpose  of  settling  compensation  for  damages,  and  all  Commis- 
sioners subsequently  nominated  under  the  Act,  were  dead,  and  that  no 
Commissioners  were  in  existence  when  the  dam  was  enlarged. 

The  plaintiffs  having  demurred  to  this  rejoinder,  the  question  arose 
whether  the  powers  under  which  the  plaintiffs  had  acted  had  been  lost 
or  destroyed  by  the  *death  of  all  the  Commissioners  named  in  the  r^froa 
Act  or  subsequently  appointed,  and  by  reason  of  no  Commis-  ^ 
sioners  under  the  Act  being  in  existence  at  the  time  of  the  making  the 
works  mentioned  in  the  replication. 

By  the  1st  section  of  the  Act  powers  are  given  to  seven  persons 
named  in  the  Act,  their  heirs,  assigns,  and  nominees,  to  make  the  river 
Kennet  navigable,  and  from  time  to  time  to  continue,  maintain,  and  use 
the  navigation,  and  to  dig  and  cut  through  the  banks  of  the  river,  and  to 
erect  in  the  river,  and  upon  the  lands  adjoining  or  near  to  the  same, 
weirs,  pens,  dams,  &c.,  and  from  time  to  time  to  alter,  repair,  and  amend 
the  same,  and  to  do  all  matters  and  things  which  they  should  think 
necessary  for  the  making  and  maintaining  the  river  navigable,  or  for 
the  improvement  and  preservation  thereof,  the  said  undertakers,  &c., 
first  giving  satisfaction  to  the  owners,  &c.,  of  such  lands,  weirs,  mills, 
tenements,  or  hereditaments  respectively  as  shall  be  digged,  cut,  or 
removed,  or  otherwise  made  use  of  for  the  carrying  on  or  effecting  the 
eaid  navigation  or  for  maintaining  or  managing  the  same,  as  the  Com- 
missioners named  for  the  purpose  should  direct,  in  case  the  under- 
takers should  not  beforehand  have  agreed  with  the  proprietors  of  such 
weirs,  mills,  lands,  tenements,  and  hereditaments  respectively  concern- 
iDg  the  same. 

By  the  2d  section  Commissioners  are  appointed  to  mediate  between 
the  undertakers  and  the  owners  and  occupiers  of  such  lands,  mills,  tene- 

(m)  AflUmiog  ih«  Judgment  of  the  Oommoa  PleM  ia  Slight  e.  Bvekeridge,  8  Bing.  215  (B.  C 
U  B-  T^  U)* 
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mentSy  and  hereditaments,  adjoining  to  or  near  the  rirer,  as  sbonld  be 
intended  to  be  made  use  of,  and  to  settle  the  satisfaction  the  parties 
were  to  have  for  such  proportion  of  their  lands,  &c.,  as  should  be  cut, 
digged,  removed,  or  made  use  of;  and  powers  of  settling  disputes  by  a 
^e4 A-i  jury  ftf ^  *then  given  to  the  Commissioners ;  and  the  undertakers, 
^  upon  payment,  "  and  not  brfare^**  were  authorized  to  remove,  dig 
cut,  and  use  the  lands,  &c. 

According  to  these  clauses,  the  satisfaction  to  the  owners  ia  the  mao- 
ner  prescribed  was  made  a  condition  precedent  to  the  digging  and  using 
the  lands  of  the  adjoining  owners :  and,  as  the  non-existence  of  the 
Commissioners  precludes  the  assessing  satisfaction  in  the  mode  pr^ 
scribed,  no  powers  of  this  description  could  be  exercised  after  the  Com- 
missioners ceased  to  exist,  except  in  the  case  of  an  agreement  betireea 
the  undertakers  and  the  owners. 

This  provision  for  an  antecedent  satisfaction  waa  properly  applicable 
to  the  taking  and  injuring  land^  the  compensation  fcnr  which  could  be 
aettled  beforehand ;  but  it  was  not  applicable  to  many  cases  of  conse- 
quential damage ;  and  accordingly  the  Act  of  Parliament  does  not 
include  such  cases  in  the  provision  for  compensation  to  which  I  hst 
referred.  This  provision  in  the  1st  section  is  much  narrower  thau  the 
powers  given  by  that  section,  and  only  includes  compensation  for  ibe 
direct  trespasses  to  the  land  which  it  specifies.  It  was  proper,  there- 
fore, to  make  other  provisions  for  compensation  for  consequential 
damages ;  and  this  was  attempted  to  be  done  by  the  18th  section  of 
the  Act.  (EUs  Lordship  read  part  of  the  18th  section ;  ant^  p.  536.) 
The  making  satisfaction  for  damages  of  this  description  could  not 
be  made  a  condition  precedent  to  the  doing  the  act  which  might  cause 
the  damage ;  and  accordingly  in  this  section  provision  is  made  for  snb- 
sequently  ascertaining  and  settling  and  recovering  such  damages. 

The  damage  sustained  by  the  millowner  in  the  present  case  was  of 
*5411  ^^^  ifttter  class ;  and,  according  *to  the  intention  of  the  frsmers 
•^  of  the  Act,  he  ought,  after  the  acts  done  and  the  mischief  sustained, 
to  have  had  his  compensation  assessed  for  the  damages  which  the  exer- 
cise of  the  powers  had  occasioned. 

The  question  is  whether,  by  reason  of  the  mode  of  assessing  the 
amount  of  such  damage  being  lost^  the  plaintiffs  have  lost  the  powers 
expressly  given  them  by  the  Ist  aectbn^  and  the  exercise  of  which  is 
not  made  to  depend  upon  a  prior  Batis£action« 

It  waa  argued  befbre  ua  that,  the  Legislature  must  be  taken  tf 
impliedly  enacting  that  powers,  the  exercise  of  which  must  be  injorious 
to  the  millowners,  and  which  the  Legislature  would  not  have  ^ven  with- 
aut  a  compensation  ckuB%  should  cease  oa  tilie  cesser  of  the  powers  of 
compelling  compensatioiL  It  cauld  not  be  said  that  the  maldng  satis- 
faction was  a  condition  precedent  to  the  exercise  of  these  powers; 
but  it  was  said  that  the  powers  were  coexistent  with  die  ComabAmM 
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ander  the  Act,  and  that  the  exiBtence  of  the  means  of  obtaining  com- 
pensation was  a  condition  precedent  to  the  exercise  of  the  powers. 

It  appears  to  me  that,  if  we  were  to  yield  to  this  argument,  we  should 
rather  be  making  the  Act  of  Parliament  than  construing  it.  The  first 
section  gives  what  may  be  called  two  classes  of  powers :  one  is  to  be 
exercised  only  on  a  condition  precedent  being  complied  with ;  the  Act 
is  silent  as  to  any  prior  condition  with  respect  to  the  other.  It  is  true 
that,  in  all  probability,  the  Legislature  thought  that  they  had  suffi- 
ciently provided  for  the  compensation  to  the  millowners ;  and  that,  if 
they  had  foreseen  what  has  happened,  they  would  not  have  left  the  mill- 
owners  without  compensation ;  but  their  course  probably  would  have 
been  to  have  given  *the  compensation  in  a  more  secure  way,  and  r^cc  lo 
not  to  have  taken  away  the  powers.  '- 

Can  we  properly  imply  a  condition  which  is  to  take  away  the  powers 
expressly  given  by  the  statute,  because  the  Legislature  have  failed  in 
making  a  sufficient  provision  for  compensation  made  to  parties  injured 
by  the  exercise  of  those  powers  ?    I  find  express  powers  given  by  the 
Act,  which  are  clearly  sufficient  for  the  purposes  for  which  they  have 
been  used.     I  cannot  say  that  these  powers  have  ceased,  by  implying  a 
condition,  which  the  Legislature  have  never  contemplated,  from  circum- 
stances which  they  had  not  in  their  contemplation,  and  which  if  they 
had  contemplated,  they  would,  in  my  opinion,  have  guarded  against,  not 
in  the  way  now  suggested,  by  taking  away  the  powers,  but  by  providing 
some  other  mode  of  assessing  compensation.     If  I  were  to  make  any 
implication  from  what  I  may  speculate  upon  as  to  the  intention  of  the 
Legislature,  I  should  think  it  a  less  straining  of  the  Act  to  imply  that 
in  such  a  case  a  reasonable  compensation  should  be  recoverable,  than  to 
imply  that  the  powers  were  to  cease.     The  Legislature  did  intend  that 
compensation  should  be  made,  though  they  have  failed  in  the  mode  of 
carrying  it  out ;  but  they  neither  contemplated  nor  intended  that  the 
powers  which  may  be  necessary  for  the  preservation  of  the  very  existence 
of  the  navigation  should  cease. 

It  must  be  remembered  that  the  non-existence  of  Commissioners  has 
not  happened  through  the  default  of  the  plain  tifis  or  the  undertakers 
whom  they  represent.  The  Commissioners  were  a  distinct  body ;  and 
it  is  through  their  negligence  in  not  filling  up  vacancies  according  to 
the  directions  of  the  Act  that  the  mischief  has  occurred. 

^'It  would  be  equally  hard  on  the  plaintiffs  to  have  the  navi-  r*^^ 
gation  injured  through  the  want  of  the  powers  necessary  for  its  ^ 
inaintenance  and  preservation  as  H  is  for  the  defendants  to  sustain  the 
injury  to  their  mill. 

Finding  that  the  Legislature  have  expressly  given  the  powers  in 
question,  and  that  they  do  not  take  them  away  by  any  express  words 
in  the  event  that  has  happened,  I  do  not  think  that  I  oan  imply  that 
these  powers  are  to  cease  because  the  Legislature  have  not  provided  a 
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sufficient  mode  for  settling  and  recovering  the  compensation.  If  tbej 
had  given  no  compensation  through  inadvertence,  the  powers  would  hare 
been  good.  The  case  appears  to  me  to  be  the  same  when  the  compensa- 
tion fails,  the  powers  being  given  to  be  exercised  before  the  compensation 
is  to  be  inquired  into. 

I  have  assumed,  for  the  purposes  of  my  judgment,  that  no  mode  of 
obtaining  compensation  exists ;  because  I  think  that,  even  in  that  case, 
the  law  is  in  favour  of  the  existence  of  the  powers.  I  do  not,  howeTer, 
wish  to  be  considered  as  saying  that  there  is  no  mode  of  obtaining  satis- 
faction. There  seem  grave  objections  to  the  modes  which  were  adrertel 
to  in  the  argument  as  possible  modes  of  obtaining  compensation ;  (a)  bot 
I  am  by  no  means  certain  that  some  mode  may  not  exist.  It  is  not, 
however,  necessary  to  decide  this  point,  as  I  think  that  the  powers  do 
not  cease  even  if  all  power  of  obtaining  compensation  is  gone. 

I  think,  therefore,  that  the  rejoinder  contains  no  sufficient  answer  to 
the  replication,  and  that  the  plaintiffs  are  entitled  to  our  judgment  tliat 
the  rejoinder  is  bad. 

*^idl  *Erlb,  J. — ^I  agree  in  the  judgment  of  my  brother  Crompton. 
^  The  question  in  substance  appears  to  me  to  be,  whether  tbe 
right  given  by  statute  to  the  Canal  company,  to  raise  a  weir  for  tbe 
necessary  purposes  of  the  canal,  is  taken  away  by  law  in  the  event  that 
the  right  given  to  the  owner  of  a  mill  by  the  same  statute,  to  reoorer 
compensation  for  consequential  damage  to  his  mill  through  Commis- 
sioners, is  lost  because  there  are  no  Commissioners.  And  I  think  tbe 
answer  must  be  in  the  negative.  The  right  of  the  Canal  company  is 
given  unconditionally ;  and  at  the  time  when  the  right  is  exercised  it  is 
contingent  whether  there  will  be  any  damage  to  be  compensated.  If  one 
of  the  two  parties  is  to  lose  his  right,  the  Canal  company  has  the  priority 
in  the  order  of  exercising  the  right ;  and  the  owner  of  the  mill  can 
show  no  reason  why  his  right  should  be  preferred  to  the  rights  in  tbe 
canal,  which  are  both  public  and  private. 

Further,  there  appears  to  me  to  be  ground  for  holding  that  an  action 
would  lie  against  the  Company  for  not  making  compensation,  because, 
when  the  right  to  raise  the  weir  was  created,  the  duty  of  compensating 
in  case  of  damage  was  imposed ;  and,  though  a  special  tribunal  for 
awarding  such  compensation  was  created,  with  a  special  remedy  by  a 
receiver  of  the  tolls,  yet,  as  a  right  to  such  compensation  exists  at  eom- 
mon  law,  and  that  common  right  was  rather  restricted  by  the  statute 
than  created  by  it,  the  special  remedy  may  be  concurrent  with  the  action 
at  common  law,  or  the  common  law  remedy  may  be  revived  upon  the 
failure  of  the  special  remedy.  But,  whether  this  be  correct  or  not,  the 
*5451  P'^^^^^  Beem  *to  me  to  be  entitled  to  judgment  for  the  reason 
■*  before  given. 

WiGHTMAN,  J. — The  case,  as  it  appeared  upon  the  pleadings,  having 

(a)  See  pp.  644,  bbl,  poii. 
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been  stated  by  mj  brother  Grompton.  it  is  unnecessary  for  me  to  re* 
peat  it. 

It  being  admitted  that  the  compensating  power  giren  by  the  Act  of 
Parliament  is  gone,  the  question  for  our  consideration  is,  whether  the 
power  of  the  Company  to  make  such  alterations  in  their  dams  and 
Dther  works  as  may  be  necessary  for  maintaining  their  navigation  in 
gone  also,  if  such  alterations  are  detrimental  to  the  rights  of  othera 
acquired  subsequently  to  the  constructing  of  the  original  dams  or 
works. 

The  dam  was  originally  constructed  and  the  alterations  made  under 
the  powers  given  by  the  1st  section  of  2  stat.  1  G.  1,  c.  24  By  that 
section  the  Campany  were  empowered  to  make,  over  or  in  the  river 
Kennet,  such  dams  and  other  works  as  they  might  think  fit,  and  from 
time  to  time  to  alter  the  same,  and  to  do  all  such  things  as  they  might 
think  necessary  for  maintaining  the  river  navigable,  or  for  the  improve- 
ment or  preservation  thereof;  first  giving  satisfaction  to  the  owners  or 
proprietors  of  such  lands,  weirs,  mills,  tenements,  or  hereditaments  as 
should  be  digged,  cut,  or  removed,  or  otherwise  made  use  of  for  the 
carrying  on  the  navigation,  as  the  Commissioners  thereafter  named 
should  direct,  in  case  the  parties  could  not  agree. 

Under  this  clause  the  defendant  would  not  be  entitled  to  compensa- 
tion, even  if  the  Commissioners  were  still  in  existence,  as  the  condition 
of  <'  first  giving  satisfaction"  applies  only  to  the  actual  taking  or  using 
the  lands,  &c.,  of  others,  and  not  to  consequential  damages  arising  to 
^persons  whose  lands,  &c.,  may  be  injuriously  aifected  by  the  acts  r^^e  j  #> 
of  the  Company,  though  not  taken  or  used  by  them.  ^ 

But  by  the  18th  section  of  2  stat.  1  G.  1,  c.  24,  it  is  enacted  that, 
if  any  person  shall  happen  to  sustain  any  damage  in  his  lands,  mills, 
&e.,  by  the  Company  raising  the  water,  or  diverting  or  taking  away 
the  water,  the  Commissioners  are  required  to  assess  the  damages  by  a 
jury. 

This  clause  for  compensation  is  a  separate  and  independent  clause, 
and  not  by  way  of  condition  either  precedent  or  subsequent  to  the 
powers  given  to  the  Company  by  the  1st  section  of  the  Act. 

The  Act  contains  a  provision  for  the  supplying  of  vacancies  in  the 
commission  by  other  Commissioners,  to  be  named  by  those  who  remain ; 
but  it  has  happened  that  all  the  original  Commissioners  have  died  with- 
put  exercising  this  power ;  and,  in  consequence,  no  proceeding  for  com- 
pensation can  now  be  taken  under  the  Act. 

It  appears  to  me,  however,  that  the  neglect  of  the  Commissioners  to 
appoint  successors,  which  is  not  imputable  to  any  default  on  the  part 
of  the  Company,  does  not  affect  the  right  of  the  Company  to  do  what- 
ever they  are  empowered  to  do  by  the  1st  section.  It  was  no  doubt 
intended  by  the  Legislature  that  compensation  should  be  given  in  such 
a  case  as  that  in  question ;  but  the  statute  is  so  framed  that  the  com- 
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pensation  clau86  cannot  be  carried  into  effect.  This  may  be  a  hardship 
upon  those  whose  lands  or  mills  are  injuriously  affected  by  the  worb  of 
the  Company ;  but  it  would  be  equally  hard  upon  the  Company  if  their 
navigation  was  entirely  stopped  on  that  account. 
^rAPT-t  *I  am  therefore  of  opinion  that,  as  the  enabling  powers  giren 
-^  by  the  Ist  section  are  not  by  the  Act  made  subject  to  the  com- 
pensating power  contained  in  the  18th  section,  nor  dependent  upon  it, 
the  Company  might  lawfully  do  what  they  hare  done ;  and  that  the 
defendant  was  not  justified  in  pulling  down  part  of  the  dam ;  and  that 
the  power  given  by  the  1st  section  to.  the  Company  did  not  cease  be- 
cause another  power,  given  by  another  independent  section  of  the  Act, 
to  recover  compensation  in  case  injury  was  done  in  exercise  of  tht 
power  given  by  the  1st  section,  had  expired.  The  ease  of  lister  r. 
Lobley,  7  A.  &  E.  124  (E.  C.  L.  R.  vol.  84),  is  an  authority  in  the 
plaintiffs'  favour,  showing  that  an  authority  given  by  statute  to  do  acts 
injarious  to  the  property  of  another,  giving  satisfaction  for  the  damtge 
done,  is  not  made  void  by  the  failure  of  the  means  for  obtaining  satis- 
faction pointed  out  by  the  statute. 

Whether  the  defendant  may,  or  may  not,  be  entitled  to  compensation 
independently  of  the  provisions  of  the  statute,  it  is  not  necessary  now  to 
consider,  as,  however  that  may  be,  it  appears  to  me  that  the  defendant 
was  not  justified  in  pulling  down  the  part  of  the  dam  which  the  plain- 
tiffs had  erected  under  the  authority  of  the  Act  of  Parliament. 

I  think  that  the  plaintiffs  are  entitled  to  our  judgment. 

Lord  Campbbll,  C.  J. — ^In  this  case,  unfortunately,  I  differ  from  mj 
learned  Brothers :  but,  as,  after  great  deliberation,  I  strongly  entertain 
a  contrary  opinion,  it  is  my  duty  to  declare  it. 

The  defendant  has  a  clear  answer  to  the  trespasses  complained  of 
*U^1  and  is  entitled  to  our  judgment,  unless  *the  plaintiffs  had  a 
-^  right,  under  2  stat.  1  O.  1,  c.  24,  to  raise  the  dam  across  the 
river  Kennet,  and  thereby  to  cut  off  the  supply  of  water  which,  it  is 
admitted,  had  immemorially  flowed  for  the  driving  of  his  mill.  If  the 
Board  of  Commissioners  appointed  and  directed  to  be  continued  by  the 
2d  and  8d  sections  of  the  statute  had  been  daly  continued,  so  that  the 
defendant  might  have  had  compensation  for  the  loss  occasioned  to  him 
by  the  raising  of  the  dam,  they  would  have  had  a  right  to  raise  it  as  they 
have  done,  (<for  the  necessary,  reasonable,  and  beneficial  use  of"  the 
navigation  by  <<  boats,  barges,  lighters,  and  other  vessels."  But  the 
question  is,  whether  they  could  exercise  this  power  to  the  detriment  of 
the  defendant  after  all  the  Commissioners  named  in  the  statute  were 
dead,  and  no  successors  to  them  had  been  or  could  be  appointed. 

I  think  that  this  power  was  not  absolutely  perpetual,  but  depended 
upon  the  condition  of  the  Board  of  Commissioners  being  duly  continaed, 
80  that  compensation  might  be  given  for  the  very  serious  loss  which  the 
exercise  of  it  might  occasion.    By  the  1st  section  nf  the  statute  two 
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dusefl  of  ipanets  are  conferred  on  the  owners  of  the  nayigation ;  one 
to  be  exercised  upon  the  soil  of  others,  and  another  class  to  aathorize 
acts  whereby  consequential  damage  would  arise  to  proprietors  on  the 
btnks  of  the  river.  The  granting  of  compensation  through  the  instru- 
mentality of  the  Commissioners  is  expressly  made  a  condition  precedent 
to  the  exercise  of  the  first  class  of  powers :  «« the  said  undertakers,  their 
heirs  and  assigns,  first  giving  satisfaction  to  the  owners  or  proprietors 
of  such  lands,  weirs,  mills,  tenements,  or  hereditaments  respectively  as 
shall  be  digged,  cut,  or  removed,  or  otherwise  made  use  of  for  the  car- 
rying on  *or  efiecting  the  said  navigation."  It  is  quite  clear,  r^f-iq 
therefore,  that  these  powers  can  no  longer  be  compulsorily  exer-  ^ 

cised* 

As  the  consequential  damage  arising  from  the  exercise  of  the  second 
class  of  powers  in  some  cases  could  not  be  foreseen,  and  the  amount  of 
it  could  hardly  ever  be  justly  estimated  by  anticipation,  no  previous 
satisfaction  is  provided  for  it :  but  sect.  18  enacts  that,  if  any  person 
shall  sustain  any  damage  in  his  mills  by  the  owners  of  the  navigation 
taking  away  or  diverting  the  water  from  the  said  mills,  or  any  similar 
bjury,  the  Commissioners  shall,  by  a  jury  impannelled  as  therein  is 
directed,  assess  such  damage  and  appoint  a  receiver  of  the  tolls,  who 
shall,  from  the  tolls  received,  pay  the  amount  of  the  compensation 
assessed  to  the  party  grieved. 

Although  this  compensation  is  to  come  ixfter  the  act  has  been  done 
which  causes  the  damage,  can  it  be  supposed  that  the  Legislature  in- 
tended to  confer  a  power  of  doing  such  an  act  after  all  possibility  of 
obtaining  compensation  for  it  has  ceased,  and  has  ceased  through  the 
defaalt  of  the  owners  of  the  navigation  ?  They  had  an  interest  and  a 
duty  to  keep  up  the  Board  of  Commissioners :  and  there  can  be  no  doubt 
that,  on  their  application,  this  Court  would  have  granted  a  mandamus, 
under  sect.  8  of  the  statute,  for  the  appointment  of  new  Commissioners. 
Suppose  that  the  clause  cohferring  those  extraordinary  powers  over 
the  property  and  rights  of  others  had  begun  with  a  preamble,  «  whereas 
there  is  provision  hereinafter  made  by  the  appointment  of  a  Board  of 
Commissioners,  whose  continuance  the  owners  of  the  navigation  may 
procure,  for  making  compensation  to  those  who  may  sufier  from  the 
exercise  of  such  powers?"  could  it  *have  been  eontended  that  r^t-t-r^ 
these  powers  might  have  been  exercised  after  the  owners  of  the  *- 
navigation,  who  were  to  exercise  them,  had  suffered  the  Board  of  Com- 
siissioners  to  become  irrecoverably  extinct  7  May  not  the  Legislature 
in  the  first  enactment  be  supposed  to  have  had  in  contemplation  all  the 
mactments  that  were  to  follow  ?  And  may  not  the  exercise  of  the 
extraordinary  powers  conferred  be  fairly  considered  as  made  conditional 
m  the  owners  of  the  navigation  preserving  the  means  of  making  com- 
>endation  ?  We  must  not  suppose  that  Parliament  has  enacted  what 
rould  be  most  arbitrary  and  iniquitous,  if  the  language  employed  by  it 
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will  bear  a  construction  consistent  with  reason  and  justice ;  and,  looking 
to  the  whole  of  this  statute,  I  think  the  meaning  of  it  may  fairly  be 
taken  to  be,  that  the  extraordinary  powers  which  it  confers,  to  seize  or 
injure  the  property  of  others,  were  only  to  be  exercised  while  the  ownen 
of  the  navigation  took  care  that  compensation  might  be  obtained  in  the 
manner  prescribed.  The  defendant's  mill  could  no  longer  be  taken  from 
him  without  his  consent  for  the  purposes  of  the  nayigation:  andwby 
should  it  be  supposed  that  the  Company  hare  now  the  power  of  dirertmg 
the  wholo  of  the  water  which  ought  to  flow  to  his  mill,  whereby  his  mill 
may  be  rendered  useless  and  he  himself  may  be  ruined  ? 

The  extreme  improbability  of  such  legislation  being  admitted,  in 
attempt  was  made  to  argue  that  the  defendant  may  obtain  conipennr 
tion,  although  not  by  means  of  the  Commissioners.  But,  on  the  op- 
position that  the  act  of  raising  the  dam,  whereby  all  the  water  wai 
diverted  from  the  defendant's  mill,  was  lawful,  no  satisfactory  modi 
has  been  pointed  out  in  which  compensation  can  be  obtained.  It  ii 
^..^^  quite  clear  that  the  *common  action  on  the  case  for  wrongfaOj 

*'  diverting  the  water  would  not  lie ;  for  this  supposes  a  coDJanctioa 
of  injury  and  loss,  and  here  would  be  an  instance  of  damnum  absqM 
injurift.     But  it  has  been  suggested  that  the  Legislature  moat  hive 
meant  that  compensation  should  be  granted ;  and  that  an  action  of 
assumpsit  might  be  supported  on  an  implied  promise  to  make  compen- 
sation, or  in  tort  for  a  breach  of  duty  in  not  making  compensatioiL 
But,  while  the  statute,  by  the  18th  section,  provides  compensation  in 
a  manner  that  can  no  longer  be  put  in  use,  and  anxiously  gives  u 
effectual  remedy  for  obtaining  payment  of  the  sum  assessed,  it  no- 
where else  mentions  compensation  for  such  a  loss  as  the  present.   AD 
the  powers  created  by  the  1st  section,  while  they  exist,  are  absolate, 
except  as  to  awarding  compensation  through  the  medium  of  the  Com- 
missioners ;  and,  if  these  powers  now  exist,  they  are  altogether  abaolote. 
How,  then,  can  there  be  any  implied  promise  to  make  compensatioo, 
and  how  is  any  such  duty  imposed  ? 

The  plaintiffs'  counsel  relied  on  the  case  of  Lister  v.  Lobley,  7  A.  k 
E  124  (E.  C.  L.  R.  vol.  34),  in  which  this  Court  intimated  an  opinion 
that  an  action  might  be  maintained  for  compensation  by  the  owner  of 
houses  and  lands,  after  they  have  been  taken  under  the  authority  of  tn 
Act  of  Parliament,  although  trespass  would  not  lie  for  taking  them 
without  having  previously  made  or  tendered  compensation.  Bat  there 
the  Act  authorized  road  trustees  to  enter  upon  and  take  certain  lands, 
and  to  pull  down  certain  houses,  «  making  or  tendering  satisfaction  to 
the  owners"  of  all  lands  and  houses  so  taken  <<  for  any  loss  or  dtmige 
^-cft-i  ^t®y  *might  sustain  thereby."     Thus  a  duty  was  imposed  upon 

-'  the  trustees,  after  taking  the  land  and  houses,  to  make  compen- 
sation for  such  loss  and  damage :  and,  although  for  breach  of  this  daty 
they  were  not  to  be  considered  trespassers  ab  initio^  the  law  woald 
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farnish  an  easy  remedy.  In  the  present  case  the  statute  contemplates 
DO  compensation^  except  by  an  application  to  the  Commissioners :  and^ 
as  there  no  longer  are  Commissioners,  if  the  act  of  raising  the  dam  ifras 
lawful,  no  compensation  can  be  obtained  for  the  loss  which  the  defend- 
ant has  thereby  suffered.  The  framers  of  the  statute  yery  possibly  did 
not  foresee  the  extinction  of  the  Commissioners':  but  I  think  the  inten- 
tion of  the  Legislature  must  be  considered  to  have  been  that,  upon  the 
extinction  of  the  Commissioners,  the  extraordinary  powers  conferred 
opon  the  owners  of  the  nayigation  over  the  property  and  rights  of 
others  ceased.  No  hardship  will  follow  from  the  conclusion  that  thence- 
forth all  parties  interested  were  to  continue  in  the  enjoyment  of  the 
property  and  rights  which  then  belonged  to  them,  with  the  power  of 
Tolantarily  entering  into  any  new  arrangement  for  valuable  considera- 
tion. The  act  of  raising  the  dam  might  improve  the  navigation  and 
increase  the  profits  of  the  shareholders ;  but  it  would  be  strange  if  such 
a  power  existed  without  any  compensation  being  given  to  the  defend- 
ant)  whose  mill  thereby  becomes  a  useless  mass  of  stones,  timber,  and 
iron. 

It  seems  to  me  that  the  Company  acted  unlawfully  when  they  raised 
the  dam  and  cut  off  the  supply  of  water  from  the  defendant's  mill,  so 
that  he  might  have  brought  an  action  against  them  for  doing  so ;  and 
in  this  action  he  has  a  good  defence  for  the  alleged  trespasses  he  com- 
mitted in  removing  the  obstruction  which  *they  had  unlawfully  r^^rfrQ 
caused  to  the  enjoyment  of  his  rights.  ^ 

Bat,  as  my  Brothers  are  of  a  contrary  opinion,  there  must  be  judg 
ment  for  the  plaintiffs.  Judgment  for  plaintiffs.(a) 

(o)  Reported  in  part  bj  G.  BUokbom,  Eiq. 


BASTOW  V.  GANT.    May  22. 
Reported,  13  Q.  B.  807  (note)  (E.  C.  L.  B.  vol.  66). 


558  BEQINA  v.  ABNOLB.    T.  T.  1852. 


The  QUEEN  v.  T.  J.  ARNOLD,  Esquire.    May  24. 

The  QUEEN  v.  The  Clerk  of  the  Peace  and  The  Treasurer  of 

MIDDLESEX. 

• 

Under  stat  12  A  IS  Viet  e.  103,  s.  5,  If  a  imnper  lan&tie,  born  in  Ireland  and  haria^  no  Ea^iik 
aeUlemeat,  m  removed  to  an  asylnm  alter  five  years'  residence  in  a  pariah  in  EngUnd  frea 
which,  if  sane,  he  woald  hare  been  irremoTable  by  staL  0  A  10  Viet.  c.  66,  the  onieo,  aottba 
ooanty,  is  liable  to  the  expenses  of  his  removal  and  maintenance. 

Pashlby  moved  (a)  for  a  certiorari  to  bring  into  this  Court,  for  tbe 
purpose  of  their  being  qtfashed,  the  two  following  orders  made  bj 
Thomas  James  Arnold,  Esq.,  a  Police  Magistrate  of  the  Metropolis, 
sitting  at  the  Westminster  Police  Court  within  the  Metropolitan  Police 
district. 

♦5541      ^y  *^®  ^^^^  order,  dated  8d  February,  1852,  directed  ♦to  The 
-^  Guardians  of  the  Poor  of  the  'Whitechapel  Union,  Middlesex, 
within  the  said  district,  and  to  Heaton  Ellis,  Esq.,  the  Clerk  of  the 
Peace  for  Middlesex,  the  magistrate  recited  a  complaint  made  to  hxm 
by  the  relieving  officer  of  the  Whitechapel  Union,  "  that  Luke  CoM}  § 
poor  person  chargeable  to  the  common  fund  of  the  Whitechapel  Unios, 
is  at  present  legally  confined  in  the  Kent  County  Lunatic  asjlam, 
situate  at,"  &c.,  in  the  said  county  of  Kent,  as  a  lunatic,  at  the  cost 
and  expense  of  the  common  fund  of  the  said  Union ;  and  that  the  said 
pauper  lunatic  is  not  legally  settled  in  any  parish  in  the  said  Whit^ 
chapel  Union ;  and  that  the  said  pauper  lunatic  has  not  acquired  a  set- 
tlement in  any  parish  or  place  in  England ;  and  that  he  tbe  said  Lake 
Cone,  such  lunatic,  is  an  Irishman,  and,  while  resident  in  the  parish  of 
Christchurch  in  the  Whitechapel  Union,  became  chargeable  to  tbe  said 
parish  for  one  day,  but  was  afterwards  made  chargeable  to  the  common 
fund  of  the  Whitechapel  Union  by  reason  of  his  having  resided  for  fin 
years  previously  in  the  said  parish,  and  was  sent  to  the  said  Coantj 
asylum  from  the  said  Whitechapel  Union  on  the  28th  day  of  May,  1851, 
and  hath  ever  since  been  confined  in  the  said  asylum :  and  that,  at  tlie 
time  when  the  said  Luke  Cone  was  so  sent  to  the  said  asylum,  he  had 
resided  in  the  said  parish  of  Christchurch  for  five  years  and  upwards, 
and  would,  if  not  lunatic,  have  been  exempt  from  removal  out  of  the 
said  parish  if  he  had  been  chargeable  thereto,  by  reason  of  the  prori- 
sion  of  the  statute  passed,"  &c.  (9  &  10  Vict.  c.  66),  «Mf  such  statute 
be  applicable  to  the  case  of  an  Irishman  residing  in  a  parish  in  Eog* 
land,  and  who  has  not  gained  any  English  settlement.*'   The  order  theo, 
^5551  '^^^^^  further  reciting  that  Mr.  John  William  *Allen,  on  behalf 
of  the  clerk  of  the  peace,  was  present  in  pursuance  of  notice  to 
the  clerk,  went  on  to  state  that  the  magistrate,  at  the  request  of  the 
relieving  officer,  had  proceeded  to  inquire  upon  oath  into  the  circum- 

(a)  Bjfov^  L«cd  Campbell,  C.  J.^  Coleridge,  Erie,  and  Crompton,  Jt. 
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Stances  of  the  case^  and  it  was  duly  made  to  appear  to  him  that  tbd 
premises  were  true :  and  he  therefore  adjudged  the  same  to  be  true,  and 
did  "  adjadge  the  said  Luke  Gone  to  be  chargeable  to  the  said  county 
of  Middlesex,  according  to  the  form  of  the  statute  in  such  case/'  &c. 
The  order  was  duly  served. 

The  second  order,  directed  to  the  Treasurer  of  the  County  of  Mid« 
dlesexy  and  dated  also  on  8d  February,  1852,  recited  the  former  order^ 
and  recited  also  that  proof  had  been  given  to  the  magistrate  as  to  the 
expenses  incurred  by  the  Whitechapel  Union  in  and  about  the  exaraim^ 
tion  of  the  lunatic,  his  conveyance  to  the  asylum,  his  lodging,  mainte- 
nance, &c. :  and  it  directed  the  county  treasurer  to  pay  the  amounts 
respectively  to  the  treasurer  of  the  Union,  and  also  a  certain  weekly 
sum,  so  long  as  the  lunatic  should  be  confined  in  the  asylum,  for  his 
future  lodging,  maintenance,  &c.     This  order  was  duly  served. 

Notice  of  the  present  motion  was  served  upon  the  magistrate  and 
clerk  to  the  guardians  by  the  attorney  for  the  treasurer  and  clerk  of  the 
peace  as  parties  aggrieved  by  the  said  orders  respectively. 

The  above  facts  and  documents  were  verified  by  affidavit. 

PaMey  now  argued  as  folbws. — ^By  stat.  8  &  9  Vict.  c.  117,  s.  2 
(which,  by  sect.  7,  is  to  be  construed  as  part  of  stat.  4  &  5  W.  4,  c.  76), 
Irish  paupers  chargeable  to  any  parish  in  England,  and  not  having  an 
English  settlement,  were  removable  to  Ireland.    By  stat.  9  &  10  Vict, 
^c.  66,  s.  1,  no  person  other  than  a  pauper  lunatic  may  be  re-  r^Br^ 
moved  from  a  parish  where  he  has  resided  five  years.     Stat.  10  ^ 
&  11  Vict.  c.  110,  s.  1,  reciting  the  last-mentioned  act,  provides  that  all 
the  expenditure  which  shall  be  incurred  by  any  parish  forming  part  of 
a  union  for  the  maintenance  of  any  person  who  shall,  within  one  year 
before  the  passing  of  the  recited  act,  have  been  in  the  receipt  of  relief 
from  some  other  parish  by  right  of  settlement  therein,  and  who,  by  the 
recited  act,  is  exempt  from  liability  to  removal,  shall,  during  such  exemp-* 
tion,  be  charged  to  the  general  fund  of  such  union.    That  act  was  to 
continue  in  force  till  October,  1848.     Then,  by  stat.  11  &  12  Vict.  c. 
110,  8.  3,  it  was  again  enacted  that  the  costs  of  relief  given  to  any 
poor  person  who,  not  being  settled  iu  the  pariah  where  he  resided,  was 
or  should  become  irremovable  by  stat.  9  &  10  Vict.  c.  66,  should,  where 
the  parish  formed  part  of  a  union,  be  charged  to  the  eommon  fund  o£ 
BXLch  onion  during  the  exemption^    This  enactment  was  also  limited  i» 
duration  to  September,  1849 ;  in  which  year  stat.  12  k  IS-  Vict.  e.  10ft 
was  passed^  enaoting  (sect  5)  that  the  expesses  to*  be  ineuvred  in 
<«el)tai&ing  any  order  of  justicea  for  the  remeval  and  maintenanee  ef  % 
Lzmatic  paaper  who  shall  have  been  or  shall  be  removed"  by  such  erdet 
to  an  asylum,  <^and  who,  if  not  a  lunatic,,  would  have  been  eaemfl  fcom 
B«moval  by  reason  of  some  prevision  in''  stat.  I^  &  10  Viet.  e.  66,.  sbatty 
dnring  a  specified  time»  be  borne  by  the  oommon  fund  of  tlte  unisft  oo»* 
pzising  the  parish  wheie  tha  pauper  was  resident  when  removed.    Tbit 
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last  enactment  was  construed,  in  Overseers  of  Wigton  v.  Overseers  of 
Snaith,  16  Q.  B.  496  (E.  G.  L.  B.  vol.  71),  to  include  the  expenses  of 
^- .-^  maintenance  *as  well  as  those  of  obtaining  the  order,  and  vaa 
J  held,  in  Begina  v.  Priest  Hutton,  17  Q.  B.  59  (E.  C.  L.  E.  toL 
79),  to  comprehend  a  union  under  Gilbert's  Act,  22  G.  3,  c.  83.  The 
intention  of  the  Legislature  must  have  been  that  the  enactment  in  stat. 
12  &  18  Vict.  c.  103,  s.  5,  should  receive  the  most  general  constraction. 

An  Irish  pauper,  like  an  English  one,  would  be  irremovable,  if  ssDe, 
by  Stat.  9  &  10  Vict.  c.  66 ;  and  the  consequence  is  peremptorily  fixed 
by  Stat.  12  and  13  Vict.  c.  103,  namely,  that  the  expense  of  remoTicg 
and  maintaining  him,  if  a  lunatic,  shall  be  borne  by  the  union  witbia 
which  he  resides. 

Bodkin  showed  cause  in  the  first  instance. — Stat.  8  &  9  Vict.  c.  126, 
8.  59,  provides  that,  if  a  pauper  lunatic  is  not  settled  in  the  parish  bj 
which  he  is  sent  to  an  asylum,  and  it  cannot  be  ascertained  in  what 
parish  he  is  settled,  he  shall  be  adjudged  (unless  cause  to  the  contrary 
be  shown)  chargeable  to  the  county ;  and  sect.  63  points  out  the  coarse 
for  charging  the  county  treasurer  on  such  an  adjudication.     The  case 
of  an  Irish  pauper  is  the  same,  for  this  purpose,  as  the  case  of  a  pau- 
per whose  settlement  is  unknown.     Stat.  9  &  10  Yict.  c.  66,  merely 
makes  such  a  pauper  irremovable.     Stat.  11  &  12  Vict.  c.  110,  s.  3, 
transfers  the  burden  of  maintenance  from  the  parish  to  the  union,  ia 
cases  where  the  pauper  is  irremovable  by  9  ifc  10  Vict.  c.  66 :  but  neither 
act  takes  any  notice  of  cases  where  no  settlement  can  be  found.    I^or 
does  the  act  12  &  13  Vict.  c.  103,  s.  5,  make  any  reference  to  the  case 
^f-p-f^n  of  lunatics  having  no  ascertainable  settlement,  and  who  are 
-'  ^therefore  chargeable  to  counties  under  stat.  8  &  9  Vict.  c.  126, 
sect.  59.     The  concluding  words  of  stat.  12  k  13  Yict.  c.  103,  s.  5,  are 
<<  notwithstanding  the  order  for  the  payment  thereof  shall  have  been 
made  upon  the  overseers  of  such  parish,  or  the  parish  of  the  settlement, 
or  upon  the  treasurer  or  guardians  of  the  union  in  which  either  parish 
shall  be  comprised."     Orders  upon  county  treasurers  are  not  alluded 
to.     One  object  of  the  Act,  provided  for  by  sect.  8,  is,  that  chargea- 
bility  to  the  common  fund  of  a  union  shall  have  the  same  consequences 
as  chargeability  to  a  parish,  in  respect  of  proceedings  under  certain 
statutes,  among  which  are  the  statutes  for  the  removal  of  lunatic  pau- 
pers to  asylums.    There  was  evidently  no  intention  to  disturb  the  enact* 
ments  of  stat.  8  &  9  Yict.  o.  126. 

Fashlejff  in  reply. — The  argument  on  the  other  side  requires  seet  5 
of  stat.  12  k  13  Yict.  c.  103,  to  be  read  as  if  the  words  were  «  for  tbd 
removal  and  maintenance  of  a  lunatic  pauper,  having  a  iettlement  u 
JSnglandy  who  shall  have  been,"  kc.  It  is  supposed,  for  the  purpose 
Qf  the  argument,  that,  if  a  man  has  no  English  settlement,  he  cannot 
be  <<  removed"  within  the  meaning  of  stat.  9  &  10  Yict.  c.  66,  and  there- 
fore is  not  «  exempt  from  removal  by  reason"  of  any  provision  in  that 
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Act.  An  Irishman  or  a  Scotchman,  having  gained  no  settlement  here, 
is  remo?abIe  to  his  own  country,  as  an  Englishman  having  a  settlement 
is  to  his  own  parish :  and  stat.  9  &  10  Vict.  c.  66,  prevents  the  removal 
in  both  cases.  [Lord  Campbell,  C.  J. — Ireland  or  Scotland  is  quasi 
the  settlement  of  an  Irishman  or  Scotchman.]  The  object  of  the  con- 
clodiDg  words  of  stat.  12  k  13  Vict.  c.  103,  s.  5,  is  merely  to  assist  the 
gaardians  there  ^mentioned  in  doing  that  which  would  else  be  r^rf-a 
done  by  overseers  or  guardians  acting  for  the  parish  of  settle-  ^ 
ment.  Cur.  adv.  vult 

Lord  Campbell,  C.  J.,  in  the  ensuing  vacation  (June  18th),  delivered 
the  jadgment  of  the  Court. 

In  this  case  the  question  is  raised,  whether  the  expense  of  maintain* 
iog  a  pauper  lunatic  who  was  exempt  from  removal  by  five  years'  resi- 
dence, and  who  is  without  a  settlement  in  England,  being  Irish  by  birth, 
and  found  to  have  gained  none,  is  to  be  borne  by  the  union  or  the 
county.  And  we  are  of  opinion  that  it  is  cast  upon  the  former  b/stat. 
12  &  13  Viet.  c.  103,  s.  5,  enacting  that  the  costs  of  the  order  for 
removal  and  maintenance  in  the  case  of  a  lunatic  pauper  so  exempt 
shall  be  borne  by  the  union. 

This  is  admitted  in  the  case  where  the  lunatic  pauper  has  a  settle- 
ment; and,  if  full  efiect  is  given  to  the  words,  they  include  also  lunatic 
paupers  who  have  no  settlement.  In  the  first  case  they  transfer  the 
burden  from  the  parish  of  settlement  to  the  union  within  which  the  five 
years*  inhabitancy  took  place,  upon  the  principle  that  such  inhabitancy 
has  many  of  the  properties  of  a  settlement :  and  we  see  no  reason  why 
the  Legislature  should  not  have  intended  to  make  a  transfer  from  the 
county  to  the  union  in  the  latter  case,  as  it  has  used  words  wide  enough 
Bo  to  operate,  and  the  reason  for  the  transfer  applies  equally  in  both 
cases.  Rule  absolute. 

The  orders  being  returned  under  the  certiorari,  Pa%hley  in  the  ensuing 
Michaelmas  term  obtained  a  rule  to  show  cause  why  they  should  not  be 


quashed.  *In  the  same  term  (November  17th)  ^^Aer^on  (with  whom 
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was  Bodkin)  stated  that  he  had  instructions  to  support  the  or- 
ders. [Lord  Campbell,  C.  J. — As  there  can  be  no  writ  of  error,  you 
may  argue  for  the  purpose  of  showing  that  we  ought  to  review  our  judg- 
ment ;  but  our  opinion  was  formed  upon  argument,  and  after  taking 
time  to  consider.]  Atherton  then  said  that  he  had  no  fresh  grounds  to 
nrge,  and  could  not  hope  to  alter  the  decision  of  the  Court.  [Cole* 
BiOGE,  J. — ^We  felt  all  the  difiSculty  that  arose  in  the  case,  and  consi- 
dered it  carefully.] 
Per  Curiam.{a)  Bule  absolQte.(() 

(a)  Lord  Campbell,  C.  X,  Coleridge,  Wigbtman,  and  Brie,  Js. 

{b)  Slat  12  A  13  Viet  e.  103,  f.  6,  ia  repealed  by  ttot  16  A  17  ^oi  o.  07,  a.  102 ;  and  a  limnar 
pTOTuioa  if  thereby  made  in  iti  stead  for  the  eaae  of  a  pauper  lanatio  who  wonld  hare  bees 
«xeupt  from  remoral  *<%»  the  pariah  of  hi«  leitlement  or  the  eawUrjf  of  hit  birth,"  nnder  itat  9 
AUVktoLSa. 
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ALLAN  and  Another  v.  LAKE.    May  25. 

Defendftiitr  by  hii  agent,  sold  plaintiflb  s  paroel  of  tnmip  seed,  and  gave  the  followiDg  aold  iwtB : 
<<Mr.  T.  G.  R."  [defendaafa  agent].  "Sold  to  Messrs.  B.  A  Co."  [plaintiffs]  » for  Mr.  a 
L."  [defendant],  **  14  qnarters  Skirring's  Swedes  at  17«.  per  bnshel."  Defendant's  sgest 
afterwards  sold  plaintiffs  a  socond  puoel  of  tomip  seed,  stating  that  it  was  "of  tlM  mbs 
stock"  as  the  first  parcel.  Ko  sold  nota  was  giren;  the  inToioes  dascribed  it  as  "24^  qiaitais 
of  turnips." 

Held :  As  to  the  first  parcel,  that  the  Jury  was  properiy  directed  that  the  description  of  it  is  the 
sold  note  amoonted  to  a  warranty  that  it  was  Sktnring's  Swedes. 

As  to  the  second  parcel,  that  the  statement  of  defendant's  agent  that  it  was  "  of  the  same  ttoeV 
as  the  first,  on  the  subsequent  sale  to  plaintiffii,  was  OTidenoe  for  the  Jnry  of  a  wairasty  tbst 
the  second  pareel  also  was  Skirring's  Swedes. 

Case.  The  let  count  stated  that  plaintiffs,  on  let  May,  1850,  bar- 
gained with  defendant  to  buy  of  him  the  produce  of  six  acres  of  turnip 
seed  for  the  price  of  186«.  for  each  quarter  of  the  said  seed ;  and  de- 
i^ea^-t  fendant,  in  the  ^course  of  the  said  bargaining,  falsely  warrsnt- 
-'  ing  the  said  seed  to  be  of  a  kind  called  Skirring's  Swedes 
turnip  seed,  induced  plaintiffs  to  buy  and  accordingly  then  sold  tb« 
same  to  plaintiffs ;  whereas  in  truth  and  in  fact  the  said  seed  so  soil 
was  not,  at  the  time  of  the  said  warranty  as  aforesaid,  of  the  said  kmd 
called  Skirving's  Swedes  turnip  seed,  but  of  another  and  different  kind, 
and  inferior  to,  and  less  valuable  than,  Skirving's  Swedes  turnip  seed. 
The  second  count  was  similar  to  the  first,  except  that  it  related  to  & 
second  parcel  of  turnip  seed,  the  produce  of  four  acres.  The  declan- 
tion  then  averred  that  by  means  of  the  said  several  premises  defendant 
falsely  and  fraudulently  deceived  plaintiffs  on  the  said  several  sales; 
and  alleged  special  damage. 

Plea :  Not  guilty.     Issue  thereon. 

On  the  trial,  before  Lord  Campbell^  0.  J.,  at  the  London  sittings 
after  Easter  term,  1852,  it  appeared  that  the  plaintiffs  were  seedsmen 
in  London,  trading  under  the  name  of  Beck  and  Co.,  and  the  defendant 
was  a  farmer.  In  May,  1850,  one  of  the  plaintiffs,  in  company  with 
Reed,  a  cornfactor  and  agent  for  the  defendant,  saw  six  acres  of 
turnips  belonging  to  the  defendant  in  bloom,  and  agreed  to  buy  the 
seed  produced  by  that  crop.  On  8d  August,  1850,  fourteen  quarters 
of  turnip  seed,  the  produce  of  the  six  acres  in  question,  were  delivered 
to  the  plaintiffs ;  and  the  following  sold  note  was  given  to  them  shortl/ 
after. 

"  Mr.  T.  0.  Reed. 

Aug.  5,  (  Sold  to  Messrs.  Beck  &  Co.  for  Mr.  C.  Lake  14  qnarters 
1850.  t  Skirving's  Swede  @  17/  per  buahel." 

*562]    *The  soto  waa  cM)eoaipaiiied  by  the  following  inrdoe: 
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<<  Messrs.  Beok  ft  Co. 

1850.                                           To  C-  T.  Reed,  ' 

AogostS.    14  quarters  Turnip  @  186/        .        .        .  £di    4    0 

Short 14  10 


X94    9    2' 


A  few  days  afterwards  another  parcel  of  turnip  seed  was  sold  bj 
Reed  to  the  plaintiffs,  Reed  stating  it  to  be  of  the  <«  same  stock"  as  the 
fonner,  and  calling  it  Skirring's  Swedes.  No  bought  or  sold  note  was 
giren  on  this  occasion.  The  in?oioes  described  the  seed  as  "  24}  quar- 
ters of  turnips." 

In  May,  1851,  samples  of  the  two  parcels  of  seed  were  sown  bj  the 
plaintiffs.  The  crop  partly  failed ;  and  of  those  plants  which  made  their 
appearance  the  greater  part  were  not  of  the  description  called  Skirving's, 
bat  of  an  inferior  and  spurious  kind. 

It  was  objected,  on  behalf  of  the  defendant,  that  the  plaintifls  ought 
to  be  nonsuited  on  two  grounds ;  first,  that,  as  regarded  the  first  parcel 
of  Beed,  the  sold  note  did  not  amount  to  a  warranty  by  the  defendant 
that  the  seed  was  Skirving's  Swedes,  but  contained  merely  a  represent 
tation  or  description  of  it  by  that  name ;  secondly,  that  there  was  no 
evidence  for  the  jury  that  the  second  pu'cel  had  been  warranted  to  be 
Skirving's  Swedes,  the  invoice  describing  the  seed  merely  as  24}  quar- 
ters of  turnips.  The  learned  Judge  overruled  both  objections ;  and  the 
jory  found  s  verdict  for  the  plaintiffs  for  the  value  of  the  seed,  leave 
being  reserved  *to  move  to  reduce  the  damages  by  the  value  of  r«c/*A 
the  second  parcel,  if  the  Court  should  think  there  was  no  evidence  ^ 
for  the  jury  of  that  parcel  having  been  sold  under  a  warranty  of  its  being 
Skirving's  Swedes. 

HoggvM  now  moved  accordingly,  and  also  for  a  new  trial  on  the 
ground  of  misdirection  upon  the  first  count. — First,  the  Lord  Chief 
Justice  misdirected  the  jury  in  laying  down,  as  matter  of  law,  that  the 
statement  in  the  sold  note  amounted  to  a  warranty  of  the  seeds  being 
Skirving's  Swedes.  It  was  no  more  than  a  mere  description  of  the 
article  sold.  In  Budd  v.  Fairmaner,  8  Bing.  48  (E.  C.  L.  R.  vol.  21)^ 
a  receipt  for  a  horse  sold,  describing  it  as  «« a  grey  four  year  old  colt, 
warranted  sound  in  every  respect,"  was  held  not  to  amount  to  a  war- 
ranty as  to  the  age.  Even  supposing  the  sold  note  to  amount  to  a 
representation  that  the  article  sold  was  of  a  certain  description,  that 
would  not  necessarily  be  a  warranty ;  Chandelor  v.  Lopus,  Cro.  Jac.  4, 
Power  V.  Barham,  4  A.  &  E.  478  (E.  G.  L.  R.  vol.  81) ;  nor  could  the 
plaintiff  recover  on  that  representation  unless  it  were  false  to  the  know- 
ledge of  the  defendant.  In  Ormrod  v.  Huth,  14  M.  &  W.  651,t  where 
cotton  was  sold  on  a  representation  that  the  bulk  corresponded  with 
the  sample,  no  aotual  warranty  being  given,  and  the  cotton  proved  to 
VOL.  XYin.—- 26 


668  ALLAN  v.  LAKE.    T.  T.  1852. 

be  of  inferior  qaalit j,  it  waB  held  that  an  action  for  a  fake  and  fnudo- 
lent  representation  could  not  be  maintained  without  showing  that  soch 
representation  was  false  to  the  knowledge  of  the  seller,  or  that  he  acted 
fraudulently  or  against  good  faith  in  making  it.  In  the  present  case 
^f-ctA-y  there  was  no  evidence  of  fraud  or  mala  ^fides  on  the  part  of  the 
-*  defendant,  or  of  his  knowledge  that  the  representation  made  bj 
him  was  false.  The  question  whether,  in  this  case,  the  sold  note  con- 
tained a  warranty  or  not  depended  upon  the  question,  which  sfaoold 
have  been  left  to  the  jury,  whether  the  statement  of  the  seed  being 
Skirving's  was  treated  by  the  plaintiffs  as  material  or  not.  Had  the  jorj 
found  that  it  was,  and  that  the  seed  was  not  Skirving's,  then,  and  not 
till  then,  it  was  competent  for  the  Judge  to  say  that  the  statement 
amounted  to  a  warranty.  If,  indeed,  the  sold  note  had  contained  tie 
ifords  ^^foarranted  Skinnng^s^*'  the  Judge  would  have  been  justified  is 
construbg  the  contract  without  the  assistance  of  the  jury,  and  ia 
directing  them  that  the  note  amounted  to  a  warranty,  and  that  tlie 
only  question  for  them  was  whether  or  not  the  seed  was  Skirviags. 
Again,  supposing  the  jury  to  have  found  that  the  question  whether  the 
seed  was  Skirving's  was  not  regarded  by  the  plaintiffs  as  material  to 
the  value  of  the  contract,  a  further  question  for  their  consideration 
would  have  been,  whether  the  seed  was  turnip  seed,  and  of  merchint* 
able  quality ;  Gardiner  v.  Gray,  4  Gampb.  144.  Possibly  the  plaintifi 
would  have  considered  the  statement  in  the  sold  note  to  have  been 
complied  with  if  the  seed  had  been  of  a  description  equal  to  Shirring  s 
although  it  were  not  actually  Skirving's.  The  language  of  the  breidi 
in  the  declaration  is  material  as  to  this.  It  avers  that  the  seed  ns 
not  Skirving's  turnip  seed,  <<but  of  another  and  different  kind,  ind 
inferior  to  and  less  valuable  than^  Skirving'e  Swedes  tarnip  seed."  The 
substance  of  the  issue  hero  is,  not  that  the  seed  was  not  Skirving's,  but 
^.^_  that  it  was  inferior  and  less  valuable.  *Edge  v.  Pembertoo,  1- 
-'  M.  &  W.  187,t  shows  how  a  breach  averred  in  this  manner 
narrows  the  issue. 

Next,  as  regards  the  second  parcel  of  seeds,  the  defendant  is  clearlj 
entitled  to  a  verdict ;  for  there  was  no  warranty  at  all  events  of  thit 
parcel.  There  was  no  sold  note,  but  merely  two  invoices  which  d^ 
acribed  the  seed  as  <<24}  quarters  of  turnips."  [Lord  Campbell,  G. 
J. — The  defendant's  agent  stated  the  second  parcel  to  be  of  the  "same 
stock"  as  the  first  parcel,  which  was  represented  to  be  Skirving's. 
That  was  evidence  for  the  jury  that  the  second  parcel  also  had  been 
warranted  to  be  Skirving's.]  The  contract  was  contained  in  the  in- 
voices,  and  could  not  be  varied  by  verbal  evidence. 

CoLBBiDGE,  J. — I  think  there  is  no  ground  for  a  rule  in  this  case. 
As  regards  the  first  parcel,  there  is  no  doubt  that  the  atatement  in  the 
^old  note,  that  the  seed  was  Skirving's  Swedes,  was  made  by  the  d^ 
fendant  part  of  the  contract.    Then,  is  that  statement  a  warranty  or  • 


18  ADOLPHUS  ft  ELLIS.    N.  8.  565 


mere  representation  ?  I  think  it  iB  a  warranty.  If  jt  had  been  limited 
to  an  assertion  that  the  seed  was  turnip  seed,  that  wonld  without  doubt 
be  a  warranty  of  the  seed  being  turnip  seed.  And,  in  like  manner, 
when  the  defendant  described  the  seed  as  Skirving's,  he  undertook  that 
it  should  answer  that  description.  Then,  as  to  the  second  parcel,  I 
think  there  was  eyidence  for  the  jury  of  a  warranty  that  the  seed  was 
Skirving's.  If,  as  has  been  contended,  the  inyoices  formed  the  whole 
contract,  there  would  have  been  no  warranty  to  that  effect.  But  the 
invoices  were  not  the  contract.  It  was  proved  that  the  defendant's 
agent  stated  that  the  second  *parcel  of  goods  was  to  be  of  the  r^;-/«^ 
"same  stock*'  as  the  first.  These  inyoices  are  merely  bills,  and  '- 
suppose  the  existence  of  a  previous  contract.  Then,  if  we  look  at  the 
fact  of  the  sale  of  the  first  parcel  as  Skirving's  Swedes,  and  add  to  this 
the  defendant's  statement  that  the  second  parcel  was  to  be  of  the  «same 
stock,"  we  must  say  that  it  was  a  question  for  the  jury  whether  there 
was  not  a  warranty,  aa  to  that  second  parcel,  that  the  seed  should  be 
Skirving'a. 

Erlb,  J. — I  am  of  the  same  opinion.  As  to  the  first  parcel  of  seeds, 
I  think  there  was  clearly  a  warranty.  The  question  is,  whether  the 
vendor  did  not  contract  to  sell  and  deliver  seeds  that  should  answer 
the  description  of  Skirving'a  Swedes.  The  statement  that  the  seeds 
were  Skirving's  was,  in  one  sense,  mere  matter  of  description :  but  it 
was  a  description  of  a  known  article  of  commerce ;  and  the  defendant 
was  not  at  liberty  to  substitute  another  sort  of  turnip  seed  which  did 
not  answer  that  description.  He  could  not  vary  from  that  contract  as 
regarded  the  seeds  being  Skirving's  any  more  than  he  could  with  regard 
to  their  being  Swedes.  As  to  the  second  parcel,  the  question  is,  what 
was  the  denomination  of  the  article  sold.  The  contract  was  verbal ; 
and  it  was  for  the  jury  to  say  if  it  was  intended  by  the  parties  to  im- 
port into  the  contract  the  assertion  by  the  defendant's  agent  that  the 
second  parcel  of  seeds  should  be  of  the  same  stock  as  the  first,  namely, 
that  they  should  be  Skirving's  Swedes.  When  a  vendor  gives  a  de- 
scription of  the  properties  of  an  article,  it  is  a  question  for  the  jury 
whether  such  description  is  a  mere  commendation  of  the  article,  or  a 
direct  representation  that  he  sells  it  as  being  the  particular  article 
^described.  The  invoices  did  not,  as  has  been  contended,  con-  r«egiT 
stitute  the  contract :  an  invoice  assumes  a  pre-existing  contract,  ^ 
which,  in  the  case  of  the  second  parcel,  was  a  verbal  one  only. 

Gbomptoh,  J. — I  concur  with  the  rest  of  the  Court  upon  both  points. 
With  respect  to  the  second  parcel,  the  fact  of  there  being  a  previous 
contract  for  a  parcel  of  Skirving's  Swedes,  and  the  fact  that  the  second 
parcel  of  seed  was  stated  to  be  of  the  same  stock  as  the  first,  were  evi- 
dence for  the  jury  of  an  intention  by  the  parties  to  the  contract  that 
the  second  parcel  should  be  Skirving's  Swedes.  The  contract  was  com- 
plete before  the  invoices  were  delivered.     No  doubt,  if  a  eontract  is  in 
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writing  it  cannot  be  varied  by  eyidence  of  a  further  verbal  agreement. 
Here  the  contract  waa  verbal  only :  the  invoices  formed  no  jMrt  of  it. 
Andy  even  if  the  contract  be  in  writing,  where  the  goods  turn  oat  to  bo 
of  inferior  qaality  to  the  sample,  the  purchaser  has,  on  the  aatkoritj 
of  Meyer  o.  Everth,  4  Campb.  22,  a  remedy  by  action  on  the  case  for 
a  deceitful  representation,  although  the  sold  note  contaia  no  reffrenoo 
to  the  sample. 

Lord  Gampbbll,  C.  J. — ^As  regards  the  first  parcel,  I  adhere  to  tb 
opinion  which  I  expressed  at  the  trial,  that  the  statement  in  the  wA 
note  amounted  to  a  warranty  that  the  seed  was  Skirviag's  Swedes.  I 
also  agree  with  the  rest  of  the  Court  ia  thinking,  with  respect  to  tbo 
second  parcel,  that  there  was  evidence  for  the  jury  of  the  dofesdist 
X'^BRl  ^^^"^  WMrranted  them  ^also  to  be  Skirviag's  Swedes.  Ik  is 
-*  clear  that  the  invoices  did  not  form  the  contract.  There  was  s 
previous  verbal  contract  for  the  sale  of  the  second  parcel ;  and,  the  do- 
fondant's  agent  having  stated  that  the  second  parcel  waa  of  the  mum 
stock  as  the  first,  that  statement  became  part  of  the  contract. 

Bole  refsBoi 


Sir  LAWRENCE  YAUOHAN  PALE,  Baronet,  v.  SHINNER. 

May  25* 

Under  itet  9  4  S  W.  4,  «.  Tl,  n.  7,  8^  tbe  tliM  during  wbioh  the  MrriMt  taSMMBl  kit  bni 
ludtr  I«*^  for  a  lenn  exceading  Uitm  jeart  U  to  b«  ozeliided  from  the  compatntioB  of  »  bctj 
yean'  ei^ojinent^  bat  not  from  the  oompatation  of  an  enjoyment  for  twen^  years. 

Cabb.  (Action  commenced  1st  September,  1851.)  The  declaratios 
stated  that  one  James  Soper,  before  and  at  the  time,  &o.,  was  possesaei 
of  a  certain  messuage,  &c.,  and  appurtenances,  the  reversion  of  and  ia 
the  same  then  and  still  brionging  to  plaintiff';  that,  before  and  at  ilie 
time  of  the  committing,  &c.,  the  plaintiff,  the  said  J.  S.,  and  all  tentnto 
and  occupiers  of  the  aforesaid  measuage^  of  right  «<  have  had  and  used, 
possessed  and  enjoyed,  and  still  of  right  ought  to  have  and  use,  possess 
and  enjoy,  a  certain  way,  to  wit,  for  himself  and  themselves,  and  his 
and  their  servants,  on  foot,  and  with  horses,"  ke^  «  and  with  carts  and 
other  carriages,  every  year  and  at  all  times,"  &c.,  «<  at  his  and  tbeii 
free  will,"  &c., «« from  and  out  of  the  said  messuage  or  tenement,  farm, 
lands,  hereditaments,  and  premisesi^  unto  and  into,  thi'ough,  over,  across, 
uid  along  a  certain  other  close,"  &c.,  <'aad,  from  and  out  of  the  sama^ 
unto  and  into  a  certain  common  pubUo  highway,  to  wit,*'  fto,  "and 
*5691  ^^^  thence  bade  again,"  from  the  sadd  highway,  ^nto,  into, 
-'  &c.,  the  last*-mentioaed  cloae,  unto  and  into  the  said  messoage, 
ke^  <<  for  the  more  convenient  ocet^tion  of  tdie  same."  Breach :  that 
defendauly  wrongfdJ^  intandiAg  to  iofne  plaintiff  in  Ua  aaid  rerer- 
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lionary  estate  and  interest,  &c.,  heretofore,  to  wit,  on  Ist  June,  1851, 
and  whilst  the  same  was  so  in  the  possession  and  occupation  of  J.  Soper, 
sod  whilst  plaintiff  was  so  interested  as  aforesaid,  injuriously,  wrongfully, 
&c.,  against  the  will  of  plaintiff,  greatly  and  permanently  encroached 
npon,  encumbered  and  obstructed  the  said  way,  to  wit,  by  placing 
blocks  of  stone,  &c.,  and  so  continued  such  obstruction  from  thence 
hitherto,  whereby  the  reversion  of  plaintiff  is  greatly  and  permanently 
injared  and  lessened  in  value. 
Pleas  :  1.  Not  guilty.     Issue  thereon. 

2.  That  plaintiff,  at  the  said  time  w^hen,  ftc,  did  not  of  right  have 
or  use,  possess  or  enjoy  the  said  way,  in  manner,  &c.    Issue  thereon. 

Oo  the  trial,  before  Erie,  J.,  at  the  last  Devonshire  Spring  Assizes, 
the  plaintiff  proved  the  interruption,  and  gave  evidence  to  show  a  user 
of  the  way  for  twenty  years.  It  appeared  that  the  land,  over  which 
the  right  of  way  was  claimed,  had  been  demised  in  1831  for  a  term  of 
fourteen  years,  and  again,  in  1888,  by  a  fresh  lease,  for  a  term  of  eight 
years,  ending  in  1846.  No  resistance  had  been  made  to  the  user  at  any 
time  daring  or  after  the  determination  of  the  leases.  The  learned  Judge, 
as  to  the  user,  left  it  to  the  jury  to  say  whether  or  not  the  plaintiff  had 
enjoyed  the  right  of  way  from  time  immemorial  or  for  twenty  years,  as 
of  right ;  and,  as  to  the  twenty  years,  he  told  them  that  the  fact  of 
each  lease  having  existed  during  part  of  that  period  would  not  defeat 
the  plaintiff's  right  of  user,  under  stat.  *2  &  S  W.  4,  c.  71.  The 
jury  found  that  there  had  been  a  twenty  years'  user,  and  gave 
a  verdict  for  the  plaintiff. 

Kinglahej  Seijt.,  in  last  Easter  Term,  obtained  a  rule  Nisi  for  a  new 
trial,  on  the  ground  of  misdirection. 

Crowder  and  Collier  now  showed  cause. — The  question  is  whether, 
under  stat.  2  &  8  W.  4,  c.  71,  in  establishing  a  user  for  twenty  years  as 
against  the  reversioner  of  the  servient  tenement,  the  time  during  which 
such  tenement  was  on  lease  for  any  term  of  more  than  three  years  is  to 
be  excluded  from  the  computation  of  the  twenty  years'  user.  This 
point  has  not  been  raised  before.  It  depends  upon  the  construction  of 
sects.  7  and  8  of  the  Act,  taken  in  connexion  with  sect.  2.  The  object 
of  sect.  2  is  to  give  to  a  user  of  twenty  years  the  same  effect  as  that 
of  a  custom,  a  prescription  or  a  grant,  but  providing  that  the  claim  by 
such  user  shall  not  be  defeasible  by  proof  of  origin  at  some  time  prior 
to  the  twenty  years ;  and  to  make  the  right  arising  from  a  user  of  forty 
years  absolutely  indefeasible,  except  where  such  right  has  been  enjoyed 
(« by  some  consent  or  agreement  expressly  given  or  made  for  that  pur- 
pose by  deed  or  writing."  Sect.  7  provides,  among  other  things,  that 
the  time  during  which  any  person,  otherwise  capable  of  resisting  any 
claim  to  a  right  of  way,  shall  have  been  or  shall  be  a  tenant  for  life  shall 
be  excladed  in  the  computation  of  the  «  periods  hereinbefore  mentioned," 
except  in  cases  where  the  right  or  claim  is  by  the  Act  declared  to  be 
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absolute  and  indefeasible.    Sect.  8  provides  "  tbat  wben  any  land  or 
water  upon,  overi  or  from  which  any  such  way  or  ether  convenient  (a) 
nt/'n-y-j  ^watercourse  or  use  of  water  shall  have  been  or  shall  be  enjojed 
-*  or  derived  hath  been  or  shall  be  held  under  or  by  virtne  of  sdj 
term  of  life,  or  any  term  of  years  exceeding  three  years  from  the  grant- 
ing thereof,  the  time  of  the  enjoyment  of  any  such  way  or  other  matter 
as  herein  last  before  mentioned,  during  the  continuance  of  such  term, 
shall  be  excluded  in  the  computation  of  the  said  period  of  forty  yearf, 
in  case  the  claim  shall  within  three  years  next  after  the  end  or  sooner 
determination  of  such  term  be  resisted  by  any  person  entitled  to  any 
reversion  expectant  on  the  determination  thereof."    Now,  first,  even 
supposing  that  the  intention  of  sect.  8  was  to  exclude  a  tenancy  for 
years  in  the  computation  also  of  an  user  for  only  twenty  years,  no  saeh 
exclusion  could  be  made  here,  inasmuch  as  the  reversioner  has  not  re- 
sisted the  claim  within  the  three  years  directed  by  the  statute.    Bot, 
secondly,  sect.  8  does  not  admit  of  such  a  construction.     The  only 
authority  in  support  of  it  is  an  observation  of  Parke,  B.,  in  Bright  v. 
Walker,  1  C.  M.  &  R.  211,t  S.  C.  4  Tyr.  602.    But  that  wis  an 
obiter  dictum  only ;  and  no  reason  is  given  for  the  position  laid  down. 
[Crompton,  J. — The  learned  Judge  there  said  that  a  life  tenancy  mut, 
k  fortiori,  be  excluded  from  an  user  of  twenty  years :  I  should  ratha 
have  thought  the  intention  of  the  statute  had  been  to  control  only  that 
description  of  user  which  is  the  nearest  to  being  indefeasible.]    That 
would  appear  to  be  the  right  construction.     In  Bright  v.  Walker  m<»^ 
over,  the  tenancy  which  was  excluded  was  a  life  tenancy,  not  a  tenancy 
for  years.     And  the  tenancy  had  continued  up  to  the  time  of  the 
*57-'>1  *^^^^^^^^^^^  ^^^  which  the  action  was  brought :  here  it  expired 
""-^  three  years  before. 
Kingldke^  Serjt.,  and  Montague  Smith,  contril. — There  can  be  no 
doubt  as  to  the  construction  of  sect.  7,  which  expressly  directs  a  life 
tenancy  to  be  excluded  in  the  computation  of  any  of  the  periods  therein- 
before mentioned  (one  of  which  is  a  twenty  years'  user  of  a  right  of 
way)  except  where  the  right  or  claim  is  by  the  Act  declared  to  be  inde- 
feasible, one  of  which  exceptions  is  a  forty  years'  user  of  a  right  of  way. 
As  regards  that  exception,  sect.  8  provides  that  a  life  tenancy  is  to  be 
excluded  in  the  computation  of  it  only  if  the  claim  be  resisted  by  the 
reversioner  within  three  years  after  the  determination  of  the  term.   The 
intention,  therefore,  clearly  is  to  exclude  a  life  tenancy  absolutely  in 
the  case  of  a  twenty  years'  user,  and  conditionally  in  the  case  of  a  forty 
years'  user.     That  is  the  view  taken  by  the  Court  of  Exchequer  in 
Wright  V.  Williams,  1  M.  &  W.  100,t  S.  C.  Tyr.  &  G.  875.     And 
Wightman,  J.,  in  Pye  v.  Mumford,  11  Q.  B.  666,  672  (E.  C.  L.  IL  vol. 
63),  appeared  to  be  of  opinion  that  the  construction  in  favour  of  the 


(a)  Probabi J  a  mleprint  for  "  eonrenienoe,"  or  "  eMement*    8««  Wright  9.  WiUuau*  Tjr.  k 
Ora.  875,  890;  Gale  on  EaiemenUi  p.  108  (Ed.  2). 
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exclusion  of  a  tenancy  for  a  term  of  years  from  the  computation  of  a 
thirty  years'  user,  though  not  expressly  directed  by  the  Act,  was  cor 
rect.  The  statute  declares  that  a  user  for  twenty  years  may  still  be 
defeated  by  any  of  the  old  methods  except  proof  of  enjoyment  for  a 
less  period  than  from  time  immemorial :  it  may  therefore  be  defeated, 
as  before,  by  showing  that  the  owner  of  the  servient  tenement  had  not 
the  fee  during  the  whole  of  the  twenty  years.  The  observations  of 
Wightman,  J.,  in  Pye  v.  Mumford  are  in  accordance  *with  this  r^c^^o 
view.  [Lord  Campbell,  C.  J. — Would  an  old  prescriptive  right  ^ 
le  80  defeated  ?]  If  there  had  been  a  succession  of  leases,  and  no  evi- 
dence of  user  before  such  succession,  the  jury  could  not,  before  the 
Act,  have  been  directed  to  presume  the  prescriptive  right  against  the 
owner  in  fee.  [Cbompton,  J. — Suppose  the  owner  of  the  inheritance 
had  consented  by  parol.]  It  has  been  held  that  proof  of  a  written 
parol  license  will  defeat  a  forty  years'  user,  and  proof  of  a  mere  verbal 
license  a  twenty  years'  user ;  Tickle  v.  Brown,  4  A.  &  E.  869  (E.  C. 
L.  R.  vol.  31),  Beasley  v.  Clarke,  2  New  Ca.  705  (E.  C.  L.  R.  vol.  29). 
[Lord  Campbell,  C.  J. — ^Assuming  that  sect.  8  applies  to  a  user  for 
twenty  years,  what  answer  is  there  to  the  objection  that  no  resistance 
has  been  made  by  the  reversioner,  in  the  present  case,  within  three 
years  after  the  determination  of  the  lease  7]  That  condition  in  sect.  8 
applies  only  to  the  case  of  a  forty  years'  user,  and  was  introduced  for 
the  purpose  of  fixing  a  time  within  which  the  absolute  right  might  be 
defeated* 

Lord  Campbell,  C.  J. — ^I  am  of  opinion  that  the  plaintiff  is  entitled 
to  our  judgment.  I  think  that  there  was  evidence  from  which  the  jury 
might  find  that  he  was  entitled  to  claim  a  right  of  way  under  sect.  2  of 
Btat.  2  &  3  W.  4,  0.  71.  I  do  not  say  that  the  evidence  was  conclusive ; 
bat  it  was  sufficient  to  justify  their  finding ;  and  that  finding  ought  not 
to  be  disturbed  unless  the  plaintiff's  claim  is  defeated  by  sect.  8.  I  am 
of  opinion  that  it  is  not.  The  period  during  which  the  land  over  which 
the  right  of  way  is  claimed  has  been  ^leased  for  a  term  exceed-  rmf-PTA 
ing  three  years  is  not,  under  that  section,  to  be  excluded  from  *- 
the  computation  of  a  twenty  years'  enjoyment,  though  it  is,  no  doubt, 
to  be  excluded  from  the  computation  of  an  enjoyment  for  forty  years. 
Sect.  7  excludes  certain  times,  including  that  of  a  tenancy  for  life,  but 
not  that  of  a  tenancy  for  years,  from  the  computation  of  the  <«  periods" 
thereinbefore  <<  mentioned ;"  and  a  twenty  years'  enjoyment  is  one  of 
those  periods.  But  sect.  8  provides  for  the  exclusion  of  certain  other 
times,  among  which  is  a  tenancy  of  more  than  three  years,  not  from  the 
periods  thereinbefore  mentioned,  but  from  one  particular  period  only, 
expressly  mentioned,  namely,  that  of  an  enjoyment  for  forty  years.  It 
is  clear,  therefore,  that  it  was  not  intended  to  exclude  them  from  the 
computation  of  an  enjoyment  for  twenty  years.  Great  reliance  was 
placed  upon  Bright  v.  Walker,  1  C.  M.  &  R.  211,t  S.  C.  4  Tyr.  502; 
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but,  on  examination  into  that  ease,  it  appears  that  there  wm  no  neces- 
sity for  the  Court  to  give  any  opinion  as  to  the  effect  of  sect.  8;  for 
the  right  of  way  there  claimed  was  clearly  destroyed,  nnder  sect.  7,  b} 
reason  of  a  tenancy  for  life.  Bat,  eren  supposing  sect.  8  to  apply  to 
a  twenty  years'  enjoyment  as  well  as  to  an  enjoyment  for  forty  yean, 
the  right  by  enjoyment  in  the  present  case  is  not  destroyed,  inssmack 
as  the  condition,  that  the  claim  shall  be  resisted  by  the  reyenioDer 
within  three  years  after  the  determination  of  the  tenancy  for  yesre,  has 
not  been  complied  with. 

Coleridge,  J. — Patting  out  of  consideration  sects.  7  and  8,  there  wu 
clearly  evidence  for  the  jury  of  a  twenty  ^years'  user,  as  of 
right,  before  the  commencement  of  the  action.  That  being  so, 
we  must  look  to  sects.  7  and  8  to  see  whether  that  period  of  twenty 
years  is  to  be  shortened  by  excluding  the  period  daring  which  the 
tenancy  for  years  existed.  Now,  sect.  7  applies  in  terms  to  a  twenty 
years'  enjoyment,  for  the  purpose,  not  of  defeating  the  right,  bat  of 
exdading  certain  periods  from  the  oomputatioa  of  the  twenty  years. 
Bat  a  tenancy  for  years  is  not  one  of  those  periods,  although  a  lifs 
tenancy  is.  Then,  sect.  8  does  exclude  a  tenancy  for  years,  bat  ex* 
eludes  it  only  from  the  computation  of  a  forty  years'  enjoyment.  There 
being  one  section  applicable  to  a  twenty  years'  enjoyment,  and  another 
expressly  confined  to  a  forty  years'  enjoyment,  it  would  be  unreasonable 
to  import  the  latter  into  the  former,  cmd  make  sect.  8  apply  to  a  twenty 
years  enjoyment  also.  But,  even  if  it  did  so  apply,  the  tenancy  for 
years  cannot  be  excluded  in  the  present  case,  the  reversioner  baring 
made  no  resistance  within  three  years  from  the  det^miaation  of  the 
term. 

Erlb,  J. — ^If  this  case  had  arisen  before  the  statute,  there  wooIJ 
have  been  good  evidence  to  go  to  the  jury  of  a  user  as  of  right  for 
twenty  years,  notwithstanding  the  existence  of  the  tenancy  for  years. 
And  the  question  is  still  to  be  left  to  the  jury  in  the  same  way ;  for  the 
statute  makes  no  difference  in  the  various  modes  of  defeating  the  user, 
except  as  it  provides  that  it  shall  not  be  defeated  by  proof  of  origin  at 
some  time  prior  to  the  twenty  years.  The  question  then  arises  whether, 
under  sect.  8,  the  tenancy  for  years  is  to  be  excluded  from  the  compo- 
tation  of  twenty  years'  enjoyment.  That  section  applies  expressly  to 
»^7R1  ^^^  computation  of  an  ^enjoyment  for  forty  years ;  and  it  would 
-^  be  contrary  to  all  rules  of  construction  to  hold  that  it  applies 
also  to  the  computation  of  an  enjoyment  for  twenty  years.  The  only 
possible  ground  for  such  a  conclusion  is  found  in  Bright  v.  Walker,  1 
C.  M.  &  B.  211,t  S.  G.  4  Tyr.  602.  But  there  the  question  wad  as 
to  the  exclusion  of  a  tenancy  for  life,  and  the  Court  was  dearly  right 
in  holding  that  such  tenancy  must  be  excluded  from  the  computation 
of  a  twenty  years'  enjoyment.  It  is  so  excluded  under  sect.  7 ;  and  I 
da  not  see  that  its  exclusion  is  made  more  clear  by  sect.  8.    But  I  do 
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not  think  the  learned  Jadge  erer  meant  td  say  that  a  tenancy  for  years 
most  be  exelnded  from  the  oompatation  of  an  enjoyment  for  twenty 
jear8.(a)  Rule  diacharged. 

(a)  CroBptoOy  J.|  WM  sbMnt. 


The  QUEEN  v.  AVERY.    May  26. 

Under  tlat  5  a  6  W.  4,  e.  76,  s.  83,  wbieb  requires  the  Toting  paper  at  an  eleetion  of  borangh 
eovneiUon  to  bo  tign€d  with  ths  nmme  of  the  burff«$9  voting,  tho  party'i  usual  signature  is  suffi. 
cient;  and  it  ia  no  Talid  objeetion  that  the  Christian  name  is  denoted  onlj  by  an  initial. 

6oeh  paper  is  oonreot  aeoording  to  sect  33,  if  the  place  in  respect  of  which  the  partj  ▼otee,  and 
for  which  he  ftpP^*"  ^  ^  nitd  «b  the  burgess  roll,  be  describod  aeoording  to  its  actual  sitoa* 
Hod,  though  the  doseription  maj  rvj  in  terms  from  that  on  the  burgess  roU. 

Quo  WARRAHTO  for  ezercifling  the  office  of  a  councillor  of  the  borongh 
ef  Barnstaple.  Plea,  that,  defendant  being  a  person  qualified,  and  a 
eaadidate,  for  (he  said  office  at  an  election  of  three  councillors  held  on 
NoYember  Ist,  1851|  it  was  then  ascertained  that  he  was  one  of  the 
three  persons  having  the  greatest  number  of  yotes ;  and  he  was  deemed 
to  be  and  was  then  and  there  ^elected,  &c. ;  and  that  his  name  rutt-wp* 
vas  published  accordingly,  and  he  subscribed  the  declaration,  ^ 
&c. :  Terification.  Replication,  denying  that  it  was  ascertained,  &c.,  in 
manner  and  form,  Ac. :  or  that  defendant  was  one  of  the  three  persons 
hsTiDg  the  greatest  number  of  votes,  in  manner,  &c. :  or  that  he  was 
elected  a  cooncillor,  &c.,  in  manner,  &c.  Issues  to  the  country  were 
joined  on  these  several  traverses. 

On  the  trial  before  Erie,  J.,  at  the  Devonshire  Spring  assizes  in  this 
jear,  it  appeared  that,  at  the  close  of  the  election,  Avery  stood  third 
npon  the  poll,  and  one. King,  fourth,  the  numbers  declared  being  for 
Avery  282,  and  for  King  274 ;  but  it  was  contended  that  King  had 
more  legal  votes  than  Avery.  The  following  among  other  objections 
to  the  votes  given  for  Avery  were  relied  upon  for  the  prosecution. 

1.  That  the  Christian  name  or  names  of  the  voter  were  designated 
on  the  voting  paper  by  initials  only ;  as  <<  J.  S.  Clay ;"  <<  A.  T.  Pown- 
ing."  The  Burgess  rcU  contained  the  names  <<John  Bberard  Clay" 
and  «  Ambrose  Toop  Powning."  Erie,  J.,  referring  to  Regina  v.  Hartle- 
pool, 2  Lowndes,  M.  &  P.  666,  held  these  signatures  sufficient. 

2.  That  a  voter  who  resided  in  a  portion  of  Pilton  parish,  forming 
part  of  the  North  ward,  signed  his  voting  paper  <<  John  Gann,  Pilton  ;'* 
whereas  in  the  Burgess  roll  of  voters  for  the  North  ward  his  rated 
property  was  described  (under  the  head  of  «  Pilton")  as  follows :  i<  Gann, 
John.  House :  In  the  Street"  Another  voter,  whose  rated  property 
was  similarly  described  on  the  roll,  signed  himself  «  James  Gooksley, 
Pilton  Street."   It  appeared  that  Pilton  contained  more  than  one  street, 
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*^781  *^^^  ^^^^  ^^^  place  in  which  these  persons  lired  was  known  m 
-'  Barnstaple  as  <<  Pilton  Street"  or  "  The  Street,  Pilton/'   Erie, 
J.y  held  the  paper  sufficient. 
Both  objections  applied  to  several  rotes. 

A  verdict  having  been  found  for  the  defendant,  Slade,  in  last  Easter 
term,  moved  (by  leave  reserved)  that  a  verdict  might  be  entered  for  the 
Crown,  on  the  ground  that  the  above  stated  objections  ought  to  bve 
been  held  fatal.  He  relied  also  on  some  others,  which  it  is  unnecesmj 
to  set  forth. 

Orawder  and  TapreU  now  showed  cause. — As  to  the  first  class  of 

objections.    Stat.  5  &  6  W.  4,  c.  76,  s.  82,  directs  that  the  voting  paper 

shall  contain  the  Christian  and  surnames  of  the  persons  voted  for,  bnt 

requires  only  that  it  be  ^<  signed  with  the  name  of  the  burgess  voting." 

[Lord  Campbell,  C.  J. — ^Would  the  surname  alone  be  sufficient?]  h 

least  the  surname  with  the  initials  of  the  other  names,  or  contractiosa 

of  them,  according  to  the  party's  usual  mode  of  signing,  would  satbfy 

the  intention  of  the  Legislature.     The  present  form  is,  at  any  rate, 

only  a  <«  misnomer  or  inaccurate  description,"  which,  by  sect.  142  of 

the  same  statute,  does  not  vitiate,  <<  provided  that  the  descriptioo,"  of 

person  or  place,  «be  such  as  to  be  commonly  understood."    [Cou- 

RIDGB,  J. — Is  this  a  description  at  all  ?]    If  it  serves  to  identify  tke 

party,  its  purpose  is  answered.    And,  under  this  Act,  sect.  34,  the  voter 

who  delivers  the  paper,  may  be  asked  if  he  is  the  person  whose  name 

*^7Q1  ^  signed  to  it.(a)    A  will  or  a  bond  '*'would  be  sufficiently  signed 

-*  though  the  Christian  names  of  the  party  executing  were  denoted 

only  by  initials.     [Colbbidgb,  J. — It  will  be  said  that  «« name"  in  this 

Act  must  mean  more  than  surname.    Lord  Campbell,  C.  J.— Yon  are 

not  driven  to  contend  that  the  surname  alone  would  be  sufficient.   It 

may  be  said  that  the  initials  are  a  short  way  of  stating  the  Christian 

name.(&)  ]    Where  the  Legislature  requires  Christian  names  to  be  girea 

in  full,  express  words  to  that  effect  are  used,  as  in  the  Parliamentary 

Reform  Act,  2  &  8  W.  4,  c.  45,  s.  88,  the  Act  for  Registration  of 

voters,  &c.,  6  &  7  Vict.  c.  18,  s.  13,  and  the  Act  as  to  duties  on  news- 

papers,  6  &  7  W.  4,  c.  76,  s.  14.     Under  the  Uniformity  of  Process 

Act,  2  &  8  W.  4,  c.  89,  s.  12,  which  requires  writs  to  be  endorsed  with 

the  "name  and  place  of  abode"  of  the  attorney  suing  them  out,  it  has 

been  held  that  the  Christian  name  need  not  be  signed,  and  that  the 

name  of  a  firm  is  sufficient;  Pickman  v.  CoUis,  8  Dowl.  P.  C.  429, 

Hartley  v.  Rodenhurst,  4  Dowl.  P.  C.  748.     So  under  stat.  24  6. 2,  c 

44,  B.  1,  which  directs  that  notice  of  action  against  a  justice  shall  be 

(a)  It  was  also  urg^d  that  the  partioalar  roters  is  this  ease  were  well  known  in  Banstapl«> 
bat  it  was  answered,  and  finally  admitted,  that  the  raflloieney  of  the  signature  was  dtditi 
upon  at  the  trial  purely  as  a  matter  of  law.  See  Regina  «.  Hammond,  17  Q.  B.  77!^  7d3»  4  (& 
0.  L.  R.  Tol.  79). 

(6)  Sir  F.  Thenger,  for  the  relator,  admitted,  in  the  outset  of  the  ai|;iimen^  tliat  a  eontrtetMa 
denoting  the  Christian  name  (as  SamL  for  Samnel)  might  snffioe. 
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endorsed  with  the  attorney's  name,  it  was  held  that  the  surname  at 
length,  and  an  initial  in  place  of  the  Christian  name,  were  sufficient ; 
Mayhew  v.  Locke,  7  Taunt.  63  (E.  G.  L.  R.  toI.  2),  James  v.  Swift,  4 
B.  k  C.  681  (E.  C.  L.  R.  vol.  10),  Holroyd,  J.,  in  the  latter  case 
thought  that  the  word  <<name"  did  not  even  require  the  Christian  name 
to  be  denoted  at  all ;  a  view  which  appears  to  have  been  also  taken  by 
Parke,  B.,  in  Roberts  v.  Williams,  2  Cro.  M.  &  R.  561, 562,t  S.  C.  6  Tyr. 
583,  584.  And  James  v.  Swift  was  recognised  as  an  authority  in 
•Smith  V.  Brown,  1  Cro.  ft  J.  542,t  S.  C.  1  Tyr.  486,  where  the  p^-g^ 
bill  of  two  attorneys  was  held  to  be  properly  signed  within  stats.  *- 
3  Ja.  1,  c.  7,  s.  1  (which  requires  subscription  with  the  attorney's  <<  own 
hand  and  name")  and  2  G.  2,  c.  23,  s.  23,  though  the  surnames  only 
appeared.  Designation  of  parties  in  pleading  by  initials  in  place  of 
the  Christian  names  is  sanctioned  by  the  Law  amendment  Act,  8  ft  4 
W.  4,  c.  42,  s.  12.  The  amdissibility  of  initials  in  cases  not  falling 
within  that  section  has  been  much  discussed ;  and  a  distinction  has  been 
drawn  between  a  consonant  initial  and  a  vowel  initial.(a)  [Lord  Camp- 
bell, C.  J. — ^That  has  been  questioned  here.(i)]  That  objections 
founded  on  misnomer  are  not  favourably  considered,  where  there  is 
sufficient  certainty  as  to  the  person,  appears  by  Sir  Moyle  Finch's  Case, 
6  Rep.  63  a,  65  b.  Regina  v.  Hartlepool,  2  Lowndes,  M.  ft  P.  666,  is 
an  authority  a  fortiori :  there  a  notice  of  claim  to  be  put  upon  the 
burgess  list  had  been  served  under  stat.  5  ft  6  W.  4,  c.  76,  s.  17,  in  the 
name  of  A.  W.  Dobing :  the  schedule  (D)  to  that  Act  referred  to  by 
sect.  17,  gives  a  form  which  the  claim  ought  to  pursue,  and  which  re- 
quires the  <<  Christian  and  surname  of  each  claimant :"  yet  Erie,  J., 
held  that  the  claim  had  been  improperly  rejected  on  account  of  the 
initials,  and  granted  a  mandamus,  under  stat.  7  W.  4  ft  1  Vict.  c.  78, 
8.  24,  to  insert  the  name. 

Sir  F.  ThesigeTy  Attorney-General,  Slade^  and  Montague  Smithy 
contri. — The  intention  of  the  *Legi8lature  in  stat.  6  ft  6  W.  4,  r^^Qi 
c.  76,  was  that  elections  should  be  conducted  with  facility  and  ^ 
certainty,  for  which  purpose  it  was  essential  that  the  voter's  name  should 
be  inserted  at  full  length  in  his  paper,  so  that  he  might  with  the  great- 
est ease  be  identified,  not  merely  in  small  boroughs  where  the  party 
night  be  recognised  by  a  slight  description,  but  in  larger  ones,  contain- 
ing great  numbers  of  persons  unknown  to  each  other.  The  voting  paper 
oaght  to  correspond  with  the  burgess  list,  which,  by  sect.  15,  and  sche- 
dule D.  there  referred  to,  is  required  to  show  the  Christian  name  and 
Burname  at  full  length,  so  as  to  leave  no  doubt  of  the  identity.  This 
made  it  unnecessary  to  repeat  an  express  direction  on  the  same  head  in 
fleet.  82,  though  it  enacts  that  the  paper  shall  contain  the  Christian 

(a)  See  Lomax  v.  LandoUs,  6  Com.  B.  677  (B.  C.  L.  R.  toL  60);  Kianflnlej  «.  Eoott,  7  Com. 
B.  »S0  (E.  0.  L.  R.  vol,  «2). 
(()  Regins  •.  Dale,  17  Q.  B.  64  (S.  C.  L.  R.  toL  79). 
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namee  «nd  snrnameB  of  tke  candidates  voted  for,  no  previous  intinuitioa 
baying  been  given  on  that  subject.  The  paper  does  not  of  itself  idea 
tify  the  voter,  except  by  the  words  appearing  on  it.  [Lord  CampbkU) 
C.  J. — The  Act  directs  only  that  the  paper  shall  be  signed  with  the 
burgess's  name.  It  does  not  even  say  that  he  himself  shall  sign  it.] 
He  might  be  unable  to  do  more  than  make  his  mark ;  but  that  voqM 
not  satisfy  the  Act.  [Lord  Campbell,  C.  J. — ^A  signature  according 
to  common  usage  seems  to  be  all  that  is  required.]  It  is  suggested  that 
questions  may  be  put  to  the  voter  under  sect.  84 :  bat  that  is  (m\j  if 
two  electors  require  it ;  and  the  burgesses  do  not  see  the  votbg  piper 
at  the  time  of  the  election.  It  is  evident  that  great  uncertaintj  most 
arise  from  the  use  of  initials  where  several  Christian  names  begin  vith 
the  same.  Suppose  the  name  on  the  burgess  roll  to  be  Joseph  Smith; 
a  voter  coming  up  with  a  paper  signed  J.  Smith  may  be  asked  the  three 
^.^o-i  questions  prescribed  in  sect.  84,  '*'and  no  others :  he  may  replj, 

-'  truly  or  not,  that  he  is  the  person  whose  name  appears  as  Joseph 
Smith  on  the  burgess  roll :  a  second  and  a  third  voter  with  papers  lioi- 
larly  signed  may  give  the  same  answer ;  and  it  will  be  impossible  to 
determine,  from  the  papers,  whose  vote  ought  to  stand.    [Lord  GAM^ 
BELL,  G.  J. — The  same  difficulty  would  arise  if  there  really  were  two 
persons  named  Joseph  Smith,  giving  fall  signatures.]     The  enactoeot 
in  sect.  142,  that  no  <<  misnomer  or  inaccurate  description"  shall  pre- 
'judice,  provided  <<the  description'*  of  the  «<  person,"  &c.,  ^^besQchti 
to  be  commonly  understood"  seems  applicable  to  cases  where  sooe 
<<  description"  is  to  be  given  beyond  the  mere  name-  of  the  partj.  The 
defect  here  is  not  a  misnomer,  but  a  want  of  name ;  nt  is  not  even  the 
case  of  a  contraction,  as  Thos.  for  Thomas,  which  might  be  sufficient. 
It  is  not  an  inaccurate  description,  but  a  failing  to  describe.   The  clause 
was  intended  to  cure  something  wrong :  here  the  designation,  as  far  as 
it  goes,  is  right.     [Lord  Campbell,  C.  J. — ^May  not  it  be  said  that  i 
defective  description  is  an  inaccurate  description  ?]    Regina  v.  Hartle 
pool,  2  Lowndes,  M.  &  P.  666,  differed  entirely  from  this  case.    There 
a  burgess  had  sent  his  notice  of  claim  to  the  town  clerk,  giving  initialj 
only  for  the  Christian  names.     The  case  states  that,  for  this  defect  m 
the  notice,  the  mayor  and  assessors  refused  to  enter  the  name  in  the 
burgess  roll.    But  it  does  not  appear  that  the  town  clerk  may  not  have 
sent  in  the  full  names,  which  were  generally  known  in  the  boroogh; 
and,  if  he  did  so,  it  was  not  the  duty  of  the  mayor  and  assessors  to 
look  at  the  notice  of  claim.     The  town  clerk,  under  sects.  17  and  IS, 
i^g'o(r\  produces,  not  the  notices,  but  ^his  list  of  claimants ;  and,  in  the 

-'  case  cited,  though  the  notice  was  imperfect,  the  clerk  might  have 
supplied  the  omission  from  evidence,  or  from  his  own  knowledge.  The 
mayor  and  assessors  themselves  receive  evidence,  when  making  up  their 
lists  under  sect.  18,  and  are  to  <<  correct  any  mistake  or  supply  any 
omission  which  shall  be  proved  to  the  Court  to  have  been  made  in  an/ 
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of  the  said  lists  in  respeot  of  the  nftme  or  pbco  of  abode  of  any  penoa 
vho  shall  be  isdaded  in  any  siioh  list."  The  Botioe  in  that  ease  vas 
not  contrary  to  the  direetion  of  seet.  17,  whioh  reqnires  only  that  it 
shall  be  <<  according  to  the  form"  in  schedole  (D)  «« or  to  the  like  eflsct." 
The  argument  for  the  defendant  would  show  that  in  the  Hartlepool  case 
initials  for  all  the  names  might  ha?e  saffioed,  if  they  had  been  nader^ 
stood  by  the  town  clerk.  The  objeot  of  the  statnte  is  to  inante  that 
the  name  on  the  voting  paper  shall  be  the  same  as  that  on  the  bnrgesa 
list ;  and  this  is  to  be  effected  on  the  principles  laid  down  by  Wilde,  0. 
J.,  in  Eidsforth,  appellant,  Farrer,  respondent,  4  Com.  &  9, 15  (E.  0» 
L.  B.  YoL  56).  "  The  Court  would  deem  it  to  be  its  duty  equally  tt 
avoid  requiring  what  the  statute  itself  does  not  require,  as  to  avoid 
encouraging  the  omission  of  that  whioh  the  statute  does  require ;  and 
it  is  essential,  in  the  construetion  of  this  Act,  especially  to  lay  down 
such  broad  and  distinct  rules  as  may  be  intelligible  to  the  minds  of 
those  whose  conduct  is  to  be  guided  by  them."  [Lord  Campbbll,  C  J. 
— ^Besides  the  Hartlepool  oase  there  is  a  long  list  in  which  the  name 
has  been  required  by  statute,  but  initials  for  the  Christian  names  have 
been  held  sufficient.]  They  all  stand  upon  groiuids  not  applicable  to  a 
case  like  this,  *where  a  party  delivers  his  name  for  the  purpose  r^^oA 
of  giving  validity  to  his  own  act.  As  to  firms,  the  snmames  of  ^ 
the  partners  are  the  name  of  the  firm :  it  is  known  by  them  and  not  by 
the  Christiim  and  surnames.  The  simple  question  here  is,  what  the 
Court  will  hold  to  be  the  <«  name  of  the  burgess  voting,"  within  sect. 
32  of  Stat.  5  &  6  W.  4,  c.  76. 

Lord  CampbbUi,  C.  J. — I  have  not  been  able  to  entertain  a  doubt  in 
this  case.     Stat.  5  &  6  W.  4,  c.  76,  s.  32,  directs  the  mode  of  voting 
by  delivery  of  a  voting  paper,  <(such  paper  being  previously  signed  with 
the  name  of  the  burgess  voting:"  and  the  qnestion  is,  whether  the 
papers  in  this  case,  containing  the  suriiame  of  the  voter,  and  giving, 
for  the  Christian  names,  initials  by  whioh  the  voter  was  known  in  Barn- 
staple, were  **  signed  with  the  name"  according  to  sect.  82.    We  must 
^ve  the  act  that  interpretation  which  would  be  put  upon  it  by  any  per-* 
son  reading  it  according  to  the  grammatical  construction  and  the  ordinary 
force  of  words.     The  requisition  is  that  the  paper  be  resigned,"  that  is, 
by  the  voter  or  some  person  for  him  :  and  what  is  intended  to  be  the 
signing  ?    Clearly  that  it  should  be  done  in  the  ordinary  mode  in  which 
li€  signs  his  name :  and  here  we  must  take  that  ordinary  mode  to  be 
writing  the  surname  in  full  and  denoting  the  Christian  name  by  an 
initial.    A  testator  may  sign  in  this  form ;  and  it  is  allowed  in  executing 
deeds,  and  in  subscribing  the  written  instruments  required  by  the  Statute 
of  Frauds.    Other  instances  were  cited  by  Mr.  TapreU^  where  signa* 
t  cares,  not  in  full,  but  in  the  forms  habitually  used  by  the  parties,  irere 
allowed  to  be  sufficient,  under  the  Uniformity  of  Process  Act,  and  nnder 
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♦^fi^l  ^^^^*  ^  ^'  ^'  *^*  ^*  ^  ^^°^®  cases  the  Legislature  expressly 
-'  requires  both  Christian  and  sornames  to  be  written  at  fall  length; 
and,  where  that  direction  is  for  some  reason  introdaced,  it  most  be  com- 
plied with.  Here.no  such  direction  is  given,  either  expressly,  or  by 
reference  to  any  form  as  a  model.  It  is  admitted  that  a  contraction 
of  the  name  would  be  sufficient :  what  is  an  initial  but  a  contraction, 
though  less  distinct  than  other  contractions  sometimes  are  ?  Begina  v. 
Hartlepool,  2  Lowndes,  M.  &  P.  666,  is  applicable,  and  goes  the  full 
length  required  in  this  case.  There  the  notice  of  claim  was  to  be  made 
according  to  a  model  form  which  gave  the  Christian  names  in  foil:  yet 
my  brother  Erie  held  that  a  notice  signed  <«  A.  W.  Dobing"  was  sufi- 
cient.  And  by  the  rule,  as  we  lay  it  down,  all  the  objects  of  the  Legis- 
lature are  gained,  and  the  election  may  be  carried  on  with  simplidtj 
and  propriety.  Any  two  bargesses  may  require  the  questions  to  be 
put  according  to  sect.  84 :  <<  Are  you  the  person  whose  name  is  signed 
to  the  voting  paper?**  and  <(Are  you  the  person  whose  name  appears 
as  A.  B.  on  the  burgess  roll,"  <<  being  registered  therein  as  rated  for" 
such  and  such  property  7  and  a  person  answering  falsely  would  be  pun- 
ishable. To  insist  upon  Christian  names  being  given  in  full  might  often 
introduce  confasion,  and  disfranchise  many  voters.  The  rule  we  Uy 
down  creates  no  difficulty.  There  is  no  occasion  for  referring  to  the 
interpretation  clause,  sect.  142,  because  there  is  not  here  any  misnomer 
or  misdescription :  the  paper  is  «  signed  with  the  name"  according  to 
the  usual  acceptation  of  those  words. 

CoLBRiDGE,  J. — The  question,  whether  or  not  a  paper  is  signed  by 

^^%K\  ^^^  ^  °^^°'  ^^  different  from  the  question  ^abstractedly  pnt, 
-'  what  the  man's  name  is.  At  Eton,  when  I  was  asked,  Quid  ubi 
nomen  et  cognomen  ?  I  was  bound  to  give  all  my  names :  but  the  statute, 
in  this  clause,  does  not  make  such  an  inquiry  of  the  voter.  It  is  pro- 
viding for  a  particular  mode  of  election  through  the  agency  of  vot^ 
drawn  from  all  classes  of  life,  and  who  may  or  may  not  even  be  able  to 
write.  It  requires  the  voter,  therefore,  merely  to  bring  a  paper  with 
his  «  name''  « signed  on  it."  It  does  not,  as  my  Lord  has  obserred, 
even  oblige  him  to  write  the  name.  In  construing  such  an  enactment, 
to  insist  that  both  the  voter's  names  should  be  written  at  length  woold 
be  adopting  a  construction  against  the  franchise,  which  would  be  con- 
trary to  a  universal  rule.  We  need  not  call  to  aid  sect.  142,  except  u 
showing  the  intention  of  the  Legislature  to  favour  the  franchise :  in 
this  respect  the  provision,  that  misnomer  or  misdescription  shall  not 
prejudice,  gives  the  key  to  other  enactments.  Using  it  so,  if  we  are 
asked  what  is  meant  by  <<  signed  with  the  name"  in  sect.  S2,  we  may 
well  answer  that,  if  writing  the  surname  with  an  initial  before  it  is  a 
signing  in  popular  acceptation,  that  is  sufficient. 

Erlb,  J. — It  is  a  proper  general  rule,  in  considering  the  exercise  of 
rights  under  this  statute,  to  inquire  whether,  according  to  oommoa 
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Qoderetandingy  the  party  has  expressed  an  intention  to  exercise  them. 
And  I  think  that,  "where  a  man's  surname  and  the  initial  of  his  Christian 
same  are  signed  npon  a  voting  paper,  it  is,  in  common  understanding, 
signed  with  his  name.  It  is  unnecessary,  therefore,  to  say  anything  as 
to  sect.  142. 

Grompton,  J. — ^We  must  construe  sect.  32  according  '^to  com-  r^f-of^ 
mon  parlance.    When  signing  is  spoken  of,  the  ordinary  under-  ^ 
standing  is  that  the  signature  should  he  in  the  form  in  which  a  man 
usually  writes  his  name.     This  act  itself  shows  that  where  more  par- 
ticalarity  is  wanted  the  Legislature  uses  words  requiring  it. . 

Orowder  then  proceeded  to  answer  the  second  class  of  objections,  but 
was  stopped  by  the  Court. 

Slade^  contri,  contended  that  the  descriptions  of  residence  in  the 
Toting  papers  were  bad,  because  the  statements  differed  from  those  on 
the  burgess  roll.  [Lord  Campbell,  C.  J. — ^It  is  immaterial  how  the 
place  of  abode  is  stated  on  the  roll :  sect.  82  requires  only  the  name  of 
the  street,  &c.,  where  the  property  for  which  the  burgess  appears  to  be 
rated  on  the  burgess  roll  <<is  situated.'*]  Slade  then  read  the  words 
of  the  second  question  to  be  put  to  the  voter  under  sect.  84.  [Colb- 
EiDGB,  J. — ^That  merely  prescribes  the  question  to  be  put  as  to  the  voter's 
identity  with  the  person  described  on  the  burgess  roll.  Lord  Camp- 
bell, C.  J. — Clearly  all  that  is  required  by  sect.  82  is  the  name  of  the 
street  or  place  in  which  the  property  is :  and,  according  to  the  evidence 
here,  that  requisition  has  been  complied  with  literally  and  rigorously.] 

The  Court  having  decided  against  the  relator  on  this  objection,  no 
other  point  was  argued.  Rule  discharged. 


♦HOWES  V.  BARBER.  [♦SSS 

If  a  party  to  a  eanae  be  azamiiiad  on  hii  own  behalf  onder  stai  14  4  15  Viet  e.  99»  a.  3,  the 
IfMter  may  allow,  in  taxation,  for  hie  maintenaDee  daring  the  time  of  his  detention  for  the 
parpoee  of  giving  eWdenee,  ai  in  the  ease  of  any  witneia,  if  hie  testimony,  in  the  Master'c 
opinion,  wae  material  and  necessary,  and  if  he  attended  for  the  purpose  of  being  examined  aa 
a  witness  and  not  merely  to  superintend  the  eaose. 

A  BULB  nisi  was  obtained  in  the  last  Term  for  a  review  of  the 
Master's  taxation  in  this  case. 

The  action  was  brought  to  recover  wages  due  to  the  plaintiff  as 
master,  from  the  defendant  as  owner,  of  a  ship,  for  bringiug  her  home 
from  Valparaiso.  The  writ  was  issued  September  29th,  1851 ;  and  the 
plaintiff  remained  in  England,  unemployed,  and  solely  for  the  purpose 
of  giving  evidence  in  the  cause,  from  that  time  till  January,  1852,  when 
^he  cause  was  tried.  On  November  8th  the  defendant  obtained  an 
order  for  a  month's  time  to  plead ;  and  it  was  a  term  of  the  order  that 
tbe  parties  should  be  at  liberty  to  examine  any  witnesses  before  issue 
joinecL    The  plaintiff  was  examined  as  a  witness  on  the  trial ;  and  a 
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▼erdict  was  fonnd  for  bira.  He  was,  as  appeared  on  affidafk  Won 
the  Master,  a  material  and  neceasarj  witneas.  On  tazatioo,  ike  pUa- 
tiff  claimed  coats,  as  a  witness  for  his  detention.  The  allowiDM  vai 
resisted  on  several  gronnds,  and,  among  them  (as  appeared  bj  ifdtvit 
in  support  of  the  present  rule),  « that  a  plaintiff  cannot  be  alloved  for 
his  loss  of  time,  bat  for  his  necessary  expenses  in  attending  the  tml, 
only ;"  and  that  the  plaintiff  might  have  avoided  a  detentioQ  bv  tei* 
dering  himself  to  be  examined  under  the  order.  The  muter,  after 
calling  for  special  affidavits  of  increase,  allowed  as  follows :« To  iki 
plaintiff  for  his  detention  from  the  ISth  day  of  Septembw,  1851,  to 
the  13th  day  of  January,  1852,  four  months,  102.  per  month.  Fortj 
*^8Q1  P^^°^^-"(^)    Application  was  '^made  to  Grompton,  J.,  at  Cbm- 

-'  bers  for  an  order  to  review ;  and  the  learned  Judge  referred  tb 
matter  to  the  full  Court.    In  the  same  term,(i) 

Lu$h  showed  cause. — ^A  party  to  a  cause,  being  now  competent  to  give 
evidence  on  his  own  behalf,  is  entitled  to  oompensation  for  his  attesdiftce 
like  other  witnesses.     The  Master  has  decided  here  that  the  pUbuf 's 
evidence  was  material.    [Lord  Campbell,  C.  J. — Suppose  it  was  Bat^ 
rial  but  not  indiBpensable.]    Still  he  would  be  entitled.    It  is  weU  ksovn 
that,  since  the  Act  14  k  15  Vict.  c.  90,  enabling  parties  to  give  evitece 
for  themselves,  a  party  is  discredited  with  the  jury  if^  knowing  aaj- 
thing  of  the  facts,  he  does  not  personally  appear.    In  the  county  CoorOv 
allowance  for  time  is  made  to  parties,  as  to  other  witnesses.    It  is  eo&- 
tended  on  the  other  side  that  the  plaintiff  might  have  offived  binuelf 
as  a  witness  under  the  order  of  November  8tL    But  this  was  a  point 
entirely  for  the  consideration  of  the  Master ;  and  his  exercise  of  ilis* 
cretion  upon  it  is  decisive.    In  M'Alpine  v.  Poles,  1  Cro.  &  M.  793,t 
S.  C.  a  Tyr.  871,  the  Master  allowed  the  plaintiff  for  witnesses  broogb; 
from  abroad :  it  was  urged  that  they  might  have  been  examined  oa 
interrogatories  under  stat.  1  W.  4,  c.  22 :  but  Lord  Lyndhurst,  C.  B^ 
said :  «<  It  is  frequently  very  desirable  that  a  party  should  be  tble  to 
have  his  witnesses  examined  vivfi  voce.     It  appears  to  us  tbat  the 
allowance  of  such  witnesses  is  still  a  matter  in  the  discretion  of  the 
Master,  in  each  particular  instance,  just  as  it  was  before  the  late  Act.' 
And,  after  conference  with  the  Judges  of  the  other  Courts,  he  said: 
>^^<)01  *'^  ^^^7  agree  with  us  in  the  opinion,  which  we  have  formed, 

-*  that  the  Act  of  Parliament  makes  no  diffurenee  in  this  respect. 
We  think  that  the  matter  is  in  the  discretion  of  the  Master,  subject  to 
be  reviewed  by  the  Court ;  and  we  think,  that,  in  this  particular  ior 
stance,  the  discretion  was  properly  exercised." 

Unihank,  contr JL — The  result  of  thb  case  will  be  important,  as,  if 

(a)  The  MMt«r  (Tuner)  iDformad  the  Coart  that  he  nyi^e  the  dlowanoe  aok  for  ba  of  tim 
hut  u  sabsistenoe  money  Moording  to  the  plaintifT's  condition  in  life,  u  maeter  of  ft  nwrehifit 
il  trading  to  foMign  ooutriea.    See  Meant  v.  LuUm,  8  Bing.  196  (B.  G.  k  B.  fvL  21). 
(6)  May  8th.    Before  IiMd  Campbell,  C.  J.,  XiU»  aad  Grompton,  Ji. 
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the  plaintiff  establishes  his  right  to  costs,  no  ond  will  ever  adtise  a  party 
te  be  absent  from  a  trial  where  he  might  give  evidence  to  confirm  that 
of  other  witnesses.  Undoubtedly  costs  are  to  be  assessed  according 
to  the  discretion  of  the  Goart ;  this  is  the  effect  of  the  statute  of  GIou- 
eester,  1  stat.  6  Ed.  1,  c.  1,  s.  2,  as  to  plaintiff's  costs ;  and  in  stat.  28 
H.  8,  e.  15,  s.  1,  giving  costs  to  defendants,  t<the  discretion  of  the 
Judge  or  Judges"  is  expressly  referred  to.  But  the  Courts  do  not,  in 
the  exercise  of  that  discretion,  award  costs  to  a  party  simply  for  attend- 
ing to  his  own  business ;  for  doing  on  his  own  behalf  what  is  the  business 
of  an  attorney.  His  attendance  at  consultation  may  be  more  important 
than  his  presence  as  a  witness  in  Court ;  yet  no  allowance  has  ever  been 
claimed  for  such  attendance.  Now  in  this  case  nothing  appears  which 
can  enable  the  Court  to  say  that  the  plaintiff  did  not  remain  in  Eng- 
land, and  attend  the  trial,  as  a  party  managing  his  own  cause.  As  to 
the  materiality  of  the  testimony,  it  must  be  admitted  that  the  Master's 
judgment  must  decide.  Our.  adv.  vuH. 

Lord  Cahpbbll,  C.  J.,  in  this  term  (June  2d),  delivered  the  judgment 
of  the  Court. 

*\ft  are  of  opinion  that  the  Master's  taxation  of  costs  in  this  r-^t-n-t 
case  was  proper.  No  doubt,  the  practice  of  allowing  costs  to  '- 
the  Bucoessful  party  in  respect  of  his  having  been  a  witness  for  himself 
may  lead  to  inconvenient  consequences ;  but  we  do  not  think  we  can 
lay  down  a  rule  that  such  costs  can  never  be  allowed.  The  party  is 
now  by  law  admitted  as  a  witness ;  he  may  be  a  material  and  neces- 
sary witness ;  and  his  attendance  may  not  only  obtain  justice  for  him- 
self, bat  may  lessen  the  expense  which  would  otherwise  fall  upon  the 
opposite  party,  by  obviating  the  necessity  for  requiring  the  attendance 
of  other  witnesses,  or  for  issuing  a  commission  to  examine  witnesses 
abroad. 

The  reasonable  expenses  to  which  the  plaintiff  is  put  by  being 
obliged  to  attend  and  be  examined  as  a  witness  to  enforce  payment 
of  a  jast  demand,  or  to  seek  redress  for  an  injury,  should  be  thrown 
on  the  wrongdoer.  Again,  if  an  unfounded  action  is  brought,  and 
the  evidence  of  the  party  improperly  sued  is  necessary  for  his  defence, 
he  is  not  indemnified  if  his  own  expenses  as  a  witness  are  not  allowed 
to  him. 

Here  the  plaintiff,  the  captain  of  a  ship,  had  a  demand  against  the 
owner  for  wages ;  and  this  he  could  make  out  only  by  his  own  evidence, 
or  by  Bending  out  a  commission  to  a  distant  country.  Remaining  in 
England  for  the  purpose  of  being  examined  at  the  trial,  the  Master  has 
made  him  the  like  allowance  for  maintenance  from  the  service  of  the 
writ  till  the  day  of  trial  which  would  have  been  made  to  a  third  person 
S3  a  witness  under  similar  circumstances.  Berry  v.  Pratt,  1  B.  &  0. 
276  (E.  C.  L.  B.  vol.  8),  and  other  decisions  show  that  to  a  third  person 
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*»^QQ1  ^^  remaining  in  ^this  country  as  a  "witnesa  sncb  an  alloinnoi 
^  woald  be  proper :  and,  the  Legislature  having  been  pleased  to 
.permit  the  parties  to  be  examined  in  their  own  behalf^  we  cannot  sij 
that  the  expense  of  the  snccessfal  party  who  has  been  so  necesstrilj 
examined  should  not  fall  upon  the  party  who,  resisting  a  legal  demaod, 
.or  making  an  unlawful  one,  has  caused  this  necessity.  In  the  somewhti 
analogous  case  of  an  indictment  removed  by  certiorari  where  the  defeiid- 
ant  is  liable  to  costs,  if  the  prosecutor  be  a  material  witness  and  has 
been  examined,  it  has  been  usual  to  allow  his  expenses,  theogh  not  to 
make  him  any  compensation  for  loss  of  time. 

We  must  trust  to  the  intelligence  and  the  vigilance  of  the  taxbg 
officers  to  detect  and  to  frustrate  attempts  that  may  be  made  to  svell 
costs  unnecessarily  under  the  pretext  that  the  parties  were  material  ni 
necessary  witnesses.^  The  simple  fact  of  their  being  examined  as  ^\v 
nesses  must  by  no  means  be  considered  sufficient  to  establish  a  claim  for 
their  expenses  as  witnesses;  and,  if  it  appears  that  their  attendanoewis 
nnnecesdary,  or  that  they  attended  to  superintend  the  conduct  o(  tbe 
cause,  the  claim  ought  to  be  rejected. 

In  the  present  case  the  plaintiff  seems  to  have  acted  with  perfect  good 
faith,  and  to  have  been  necessarily  detained  in  England  that  he  nught 
be  a  witness.  Therefore  this  rule  that  the  Master  should  reviev  lus 
taxation  must  be  discharged.  Rule  discharged.(a) 

(a)  866  DowdeU  «.  Aiu tnOUn  Royd  Mail  Company,  S  B.  4  B.  902  (B.  0.  L.  B.  toL  TT). 


*698]  *AMOTT  v.  HOLDEN.    June  12. 

DoelantioB,  on  tho  obligatory  part  only,  npon  two  bonds,  dated  in  1828  and  1829  wpectirelT. 

Plaai :  8.  That  the  alleged  oansei  of  action  did  not  accrue  within  twenty  years.  4.  Tbit  ^ 
the  making  of  the  bonds,  and  before  the  commencement  of  the  action,  defendant  bceeae  baik* 
rapt,  and  that  the  s^d  causes  of  action  accrued  before  such  baaknipioy.  BepUcatioQ.  yi»:{ 
issue  on  the  fourth  plea,  and,  to  the  third  plea,  that  the  said  eaujes  of  action  did  acene  rdA 
twenty  yearsL    Issue  thereon. 

The  plaintiif  then  (by  enrolment  on  the  record)  set  out  the  bonds  and  the  eoaditioa&  Tk«  ^ 
bond  stated  that  J.  Mather  and  defendant  bound  themselves,  and  eaoh  of  theBi.by  hiow^* 
his  heirs,  Ao.,  to  the  plaintiff  in  die  sum  of  8002.  The  eoudidon  (after  recitinf  that  tfct  vd 
J.  M.  had  agreed  with  plaintiff  for  the  sale  to  him  for  UOi.  of  an  annuity  of  20t.  to  bt  i«ii  » 
plaintiff,  his  executors,  Ac,  during  the  joint  and  scTeral  ItTcs  of  plaintiff  and  his  wife.  «si  t^ 
surrivor ;  that  J.  M.  had  requested  defendant  to  join  in  and  execute  the  bond,  which  Iw  ^^ 
agreed  to  do,  for  securing  the  regular  payment  of  the  annnit.'' ;  and  that  the  I60t  hsd  Wn 
paid  to  J.  M.)  was  for  payment  of  the  annuity,  by  J.  M.  or  defendant,  or  their  or  cither  of  tbiir 
heirs,  Ac,  some  or  one  of  them,  by  equal  half-yearly  payments,  on.  Ac,  during  the  joiot  ssi 
■6T6ral  lires  of  plaintiff  and  hie  wife,  and  of  the  surviTor,  and  a  proportionate  pait  is  ceiec^ 
the  sunriTor  dying  between  the  days  of  payment  The  second  bond  and  eooditioi  «(*• 
similarly  (htmed  for  the  payment,  by  and  to  the  same  parties,  of  an  annuity  of  1  Oil  The  j^- 
tiff  then  suggested  that,  in  1861,  two  and  a  half  years'  arrears  were  due  in  respect  of  t^ 
annuity,  and  were  still  unpaid. 

At  the  trial,  it  appeared  that  the  defendant  had  become  bankrupt  in  1836 ;  that  J.  N.  hsA  I*^ 
the  annuities  half-yearly  down  to  1848,  but  never  till  after  the  day  of  payment  Ized  hj  tbi 
eonditioDy  lo  that  there  had  been  breachei  of  the  condition  twenty  yean  befiite  adioa,  tfj 
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before  the  bukniptfly :  and  that  tli«  arr«an  raggetted  bj  pUintiff  ware  still  dao.  Plaintiff 
ImA  not  Attempted  to  prove  u  annnitj  creditor  under  defendant's  bankmptoy. 

Held,  that  a  new  eanse  of  aetion  arose  npon  each  suceessiTc  breach  of  the  condition ;  that,  on 
the  reoerd  as  it  stood,  plaintiff  was  entitled  to  prove,  at  the  trial,  breaches  within  twenty 
years;  and  that^  on  such  proof,  he  was  entitled  to  a  Terdiot  npon  the  issue  on  the  Statute  of 
Unitations. 

Held,  farther,  by  Lord  CampbeU,  C.  J.,  and  Brie,  J.,  dissentiente  Wightman,  J.,  that  defendant's 
Kabilily  voder  the  bonds  and  oondltions  was  that  of  a  surety  only ;  that  J.  Bf.  was  the  prin- 
cipal, and  grantor  of  the  annuity :  that  plaintil^  therefore,  could  not  have  proved,  under 
defeadanf  i  bankruptcy,  in  respect  either  of  the  penalties  or  of  the  broaches  of  condition  com- 
mitted  before  the  bankruptcy ;  and  that  consequently  the  matter  pleaded  and  proved  was  no 
bar  to  the  action. 

Debt  on  bond.  (Aetion  commenced  24th  Jnne,  1851.)  The  first 
eoant  stated  that  defendant,  on  9th  Jnne,  1828,  by  his  writing  obligatory 
sealed  with  his  seal  (profert),  acknowledged  himself  to  be  held  and 
firmly  boand  to  the  plaintiff  in  8002. :  The  second  count  alleged  that 
defendant,  on  2d  Jane,  1829,  by  his  certain  other  writing  obligatory,  &c. 
(profart),  acknowledged  himself  to  be  held,  &c.,  to  the  plaintiff  in  the 
^sam  of  150{. :  Tet  defendant  had  not  paid  the  said  4502.,  thongh 
often  reqnested. 

Third  plea :  That  the  causes  of  action  in  the  declaration  mentioned 
did  not,  nor  did  any  or  either  of  them,  accrue  to  plaintiff  within  twenty 
years  next  before  the  commencement  of  this  suit. 

Foarth  plea:  That,  after  the  making  of  the  said  several  writings 
obligatory,  and  before  the  commencement  of  this  suit,  viz.  on  8d  Sep- 
tember, 1836,  defendant  became  a  bankrupt  within  the  true  intent  and 
meaning  of  the  statutes,  &c. ;  and  that  the  causes  of  action  in  the 
declaration  mentioned,  and  each  of  them,  accrued  to  plaintiff  before 
defendant  became  a  bankrupt. 

Replication,  joining  issue  on  the  fourth  plea :  and,  to  the  third  plea : 
That  the  said  causes  of  action  did  accrue  within  twenty  years,  &c. 
Issae  thereon.  The  plaintiff  then  set  out  (by  enrolment  on  the  record) 
the  bond  in  the  first  count  and  its  condition  as  follows : 

Know  all  men,  &c.,  that  we,  John  Mather,  of,  &c.,  and  John  Holden, 
of,  &c.,  are  held  and  firmly  bound  to  Oeorge  Amott,  of,  &c.,  in  the  sam 
of  8002.,  of  lawful  money,  &c.,  to  be  paid  to  the  said  Oeorge  Amott  or 
his  certain  attorney,  executors,  administrators,  or  assigns,  for  which 
payment  well  and  truly  to  be  made  we  bind  ourselves  and  each  of  us, 
by  himself,  our  and  each  of  our  heirs,  executors,  and  administrators, 
firmly  by  these  presents.     Sealed,  &c.    Dated  9th  June,  A.  D.  1828. 

Whereas  the  above  bounden  J.  M.  hath  agreed  with  the  above-men- 
tioned 6.  A.  for  the  sale  to  him,  the  said  G.  A.,  of  one  annuity  or  clear 
yearly  sum  of  202.  to  be  paid  to  the  said  0.  A.,  his  executors,  adminis- 
trators, or  assigns,  during  the  joint  and  several  lives  and  life  of  the  said 
G.  A.  and  M.  H.  A.  his  wife,  *and  during  the  life  of  the  sur-  r^en^ 
Tivor  of  them,  at  or  for  the  price  or  sum  of  1502. ;  and  the  said  ^ 
J.  M.  hath  requested  the  said  J.  Holden  to  join  in  and  execute  the 
above-written  bond  or  obligation,  which  the  said  J.  Holden  hath  con- 
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Bented  and  agreed  to  do,  for  secnring  of  the  dae  and  regnlar  paymeBt 
of  the  said  annuity :  and  whereas  the  said  G.  A.  hath  dalj  paid  to  the 
said  J.  M.  the  said  sum  of  1502.,  in  good  and  lawful  money  of  Gmt 
Britain,  in  fnll,  for  the  pnrchase  of  the  said  annuity  or  yearly  sum  of 
20{.,  which  he  the  said  J.  M.  doth  hereby  admit  and  acknowledge.  Now 
the  condition  of  the  aboTO-written  obligation  is  such  that,  if  either  the 
eaid  J.  M.  or  the  said  J.  Holden,  or  their  or  either  of  their  hein,  ex^ 
outers,  or  administrators,  some  or  one  of  them,  do  and  shall  well  tnd 
truly  pay  or  cause  to  be  paid  unto  the  said  G.  A.,  his  ezecnton,  idmi- 
nistrators,  or  assigns,  or  as  be  or  his  executors,  administrators,  or  assigns 
shall  direct  or  appoint,  daring  the  natural  and  several  lives  and  life  of 
the  said  G.  A.  and  M.  H.  A.  hia  wife,  and  during  the  life  of  the  nr- 
vivor  of  them,  one  annuity  or  dear  yearly  sum  of  202.,  of  lawful  mesej 
current  in  Great  Britain,  by  two  even  and  equal  half-yearly  payments} 
on  the  9th  day  of  December  and  the  9th  day  of  June  in  every  year, 
without  any  deduction  or  abatement  whatsoever ;  and  if  the  sud  6.  A. 
and  M.  H.  A.,  or  whichever  of  the  two  shall  or  may  survive  the  other, 
and  (a)  shall  afterwards  depart  this  life  between  any  of  the  hilf-yetrlf 
days  whereon  the  said  annuity  is  made  payable,  then  if  either  the  wi 
J.  M.  or  the  said  J.  Holden,  or  their  or  either  of  their  heirs,  ezecators, 
*^Q^1  administrators,  or  assigns,  some  or  one  of  them,  do  and  *shill 
-*  well  and  truly  pay  unto  the  executors  or  administrators  of  the 
said  G.  A.,  or  the  person  legally  authorized  to  receive  the  same,  a  pro- 
portionate part  of  such  annuity  or  yearly  sum  of  202.,  according  to  the 
time  which  the  survivor  of  them,  the  said  G.  A.  and  M.  H.  A.  his  wife, 
may  happen  to  live  after  the  then  last  yearly  payment  shall  have  beeoaa 
due,  without  any  deduction  or  abatement,  then  the  above-written  bond 
or  obligation  shall  be  void,  otherwise  the  same  shall  remain  in  fall  force 
smd  effect." 

The  plaintiff  then  suggested  that,  on  9th  June,  1851,  502^  being  the 
arrears  of  the  said  annuity  from  9th  December,  1848,  was  doe  to  the 
plaintiff,  and  that  neither  the  said  J.  M.  nor  the  defendant  would  ps; 
the  same. 

The  record  then  set  out  the  bond  in  the  second  count,  and  its  cona- 
tion, which  were  similar  to  those  in  the  first,  except  that  the  penalt; 
was  1502.,  and  the  annuity  was  102.,  to  be  paid  half-yearly,  oa  ^i 
December  and  22d  June. 

The  plaintiff  then  suggested  that,  on  22d  June,  1851,  252.,  being  the 
arrears  of  the  last-mentioned  annuity  from  22d  December,  1848,  wss 
due  to  the  plaintiff,  and  that  neither  the  said  J.  M.  nor  the  defendant 
irould  pay  the  same. 

On  the  trial,  before  Lord  Campbell,  C.  J.,  at  the  London  sittingi 
after  last  Hilary  Term,  it  appeared  that  the  defendant  had  become 
bankrupt  in  1886 ;  that  Mather  had,  from  time  to  time,  made  the  half- 
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yearly  pajments  of  the  annuities  to  the  plaintiff  down  to  1848,  bat  that 
none  of  those  payments  had  been  made  till  after  the  day  appointed  in 
the  condition,  so  that  several  breaches  of  the  condition  had,  in  fact, 
taken  place  more  *than  twenty  years  before  the  notion,  and  r«/-qiy 
before  the  defendant's  bankruptcy.  The  plaintiff  had  not  *- 
attempted  to  prove  any  claim  against  the  defendant,  in  respect  of  the 
aDQuities,  under  the  commission  of  bankruptcy.  The  arrears  suggested 
b;  the  plaintiff  were  proved  to  be  still  due.  A  verdict  was  found  for 
the  plaintiff,  leave  being  reserved  to  move  to  enter  a  verdict  for  the 
defendant  on  the  third  and  fourth  pleas.  Knowlei^  in  last  Easter  Term, 
obtained  a  rule  nisi  aecordingly.     In  this  Terro,(a) 

Montagu  OhamherBy  Bramwelly  and  Tompnon  Chittt/,  showed  cause,  (a)— 
First,  as  to  the  plea  of  bankruptcy.     The  plaintiff's  claim  against  the 
defendant  is  not  one  which  was  capable  of  proof  in  the  Bankruptcy 
Coart ;  and  therefore  the  defendant's  bankruptcy  and  certificate  are  no 
bar  to  the  action.     In   both  bonds  Mather  is  the  principal,  and  the 
defendant  is  only  a  surety ;  and  the  annuity,  under  either  bond,  is  pay« 
able  daring  the  lives  of  the  plaintiff  and  his  wife,  and  the  life  of  the 
ftarvivor :  many  contingencies,  therefore,  must  have  occurred  before  the 
defendant's  liability  under  the  bonds  assumed  the  shape  of  a  definite 
elaim  against  him  by  the  plaintiff,  so  as  to  be  capable  of  valuation  and 
proof  according  to  the  Bankruptcy  law.    [Lord  Campbell,  C.  J. — The 
plaintiff's  claim  against  Mather,  under  the  bonds,  also  depended  upon 
eertain  contingencies.]     That  is  so ;  but  his  claim  against  the  defend- 
ant was  subject  to  an  additional  contingency,  that  of  default  by  the 
principal.     Until  that  was   clearly  shown,  the  plaintiff  would  r^p^qo 
*haTe  no  claim  against  the  defendant;  and  the  Commissioner  in  ^ 
Bankruptcy  had  no  power  to  order  inquiries  to  be  made  as  to  that. 
Thompson  v.  Thompson,  2  New  Ca.  168  (E.  C.  L.  R.  vol.  29),  is  directly 
in  point.     The  Overseers  of  St.  Martin  v.  Warren,  1  B.  &  Aid.  491, 
ind  Goddard  v.  Yanderheyden,  8  Wils.  262,  are  also  authorities  in  favour 
»f  the  plaintiff.     [Lord  Campbell,  C.  J. — May  not  Mather  and  the 
lefendant  be  considered  as  joint  grantors  of  the  annuity  ?]     Even  on 
bat  supposition  the  Court  of  Bankruptcy  would  probably  not  allow  the 
ilaintiff  to  prove  a  claim  against  one  only.     [Wiohtman,  J. — I  think 
t  would,  if  Mather  and  the  defendant  had  granted  jointly  and  severally.] 
)he  bonds  here  do  not  constitute  the  grant  of  the  annuity :  they  recite 
he  grant;  but  they  operate  only  as  a  collateral  security  for  payment, 
lather  being  the  principal  in  that  security,  and  the  defendant  his  surety. 
Wiohtman,  J. — Either  is  surety  for  the  other.     According  to  your 
rgament  the  plaintiff  could  not  prove  his  claim  upon  the  bonds  against 
lather.]     Not  upon  the  bonds ;  but  he  could,  under  stat.  6  6.  4,  c.  16, 
54,  prove  against  him  as  grantor  of  the  annuity.     It  will  probably 

(a)  June  12tb.     Before  Lord  CampbeU,  C.  J.,  Wightman  and  Erie,  Js.    Crompton  J.,  haTing 
)«n  miibmI  in  the  uMa»,  took  bo  part  in  the  dieevMion. 
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be  contended  that,  even  if  the  plaintiff  could  not  ha^e  proved  a  debt 
from  the  defendant  in  respect  of  the  annuity,  jet  he  might  have  prored 
a  debt  against  him  in  respect  of  the  penalty  in  the  bond,  wbicli  had 
been  forfeited  before  the  bankraptcy.  But  it  is  not  always  true  that  a 
claim  in  respect  of  a  penalty  on  a  bond  forfeited  before  the  bankmptcj 
of  the  obligor  can  be  proved  against  him  under  the  commission.  It  can 
be  proved  only  where  the  payment  or  other  benefit  to  the  obligee  vbich 
>^^Qd1  ^  secured  to  )\\m  by  the  obligor  is  ^capable  of  valnation ;  Toong 
J  V.  Taylor,  8  Taunt.  815  (E.  C.  L.  R.  vol.  4).(a)  In  the  present 
case,  the  defendant  being  bound  to  pay  only  after  total  default  by  the 
principal,  the  plaintiff  had  no  claim  against  the  defendant,  at  tbe  time 
of  the  bankruptcy,  which  was  capable  of  valuation.  The  decision  in 
Perkins  v.  Kempland,  2  W.  Bl.  1106,  which  will  probably  be  relied  on 
by  the  other  side,  is  explainable  on  this  principle ;  for  there  it  appeared 
that  the  defendant,  the  obligor,  had  executed  the  annuity  bond,  not  as 
a  surety,  but  as  a  principal ;  so  that  the  nature  and  amount  of  tke 
plaintiff's  claim  against  him  became  definite  and  calculable  immediatelj 
upon  forfeiture  of  the  bond.  The  Skinners'  Company  v.  Jones,  3  Net 
Ca.  481  (E.  G.  L.  B.  vol.  32),  will  also  be  relied  on.  But  in  that  case 
there  was  no  grant  of  an  annuity  independent  of  the  condition  of  tbe 
bond ;  and  the  payment  secured  was  payment  of  a  sum  certain,  and 
not,  as  in  the  present  case,  payment  of  an  amount  depending  npon  tbe 
duration  of  a  life. 

Next,  as  to  the  Statute  of  Limitations.  There  was,  no  doubt,  a 
breach  of  the  condition  more  than  twenty  years  before  the  acUon;  but 
that  is  not  the  breach  upon  which  the  plaintiff  seeks  to  recover.  He 
might  waive  the  first  and  other  subsequent  breaches,  and  declare  for 
breaches  committed  within  twenty  years ;  Sanders  v.  Coward,  15  M.  & 
W.  48,  56  :t  and,  having  declared  generally  upon  the  bond,  and  hiTingi 
in  his  replication  to  the  plea  of  the  Statute  of  Limitations,  suggested 
breaches  committed  within  twenty  years,  and  having  given  evidence  of 
those  breaches  at  the  trial,  he  must  be  considered  to  have  declared  upon 
those  breaches ;  Tuckey  v.  Hawkins,  4  Com.  B.  655  (E.  G.  L.  B.  tcI. 
♦6001  ^^^'  *[^^®°TMAN,  J. — The  obligee  must  be  taken  to  have 
-*  waived  the  previous  breaches  by  accepting  subsequent  payments.] 
He  has  chosen  not  to  avail  himself  of  the  penalty  of  the  bond  in  r^ 
speot  of  any  previous  defaults  in  payment ;  and  therefore  the  condition 
of  the  bond  is  still  in  force  as  regards  the  non-payments  in  respect  of 
which  he  claims ;  Blair  v.  Ormond,  17  Q.  B.  428  (E.  C.  L.  B.  vol.  W)- 

Knowle%y  J.  Eendersofij  and  Milward^  contr^ — First,  the  question 
as  to  the  Statute  of  Limitations  depends,  not  upon  the  general  law  of 
pleading  on  this  point,  but  upon  the  particular  form  of  the  record  in 
the  present  case.  In  Sanders  v.  Coward  and  Blair  v.  Ormond  the  con- 
dition of  the  bond  appeared  on  the  pleadings  before  the  plea  of  tbe 

(a)  Taylor  v.  Toimg  (jadgment  affirmed  on  Error),  3  B.  4  Aid.  621  (I.  C.  L.  B.  toL  5). 
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Sutate  of  Limitations  was  pleaded.  In  the  present  case  that  plea  is 
directed  against  the  obligatory  part  of  the  bond  onlj,  and  is  clearly  a 
good  plea  as  to  that,  the  breach  having  occurred  more  than  twenty 
years  ago.  The  plea  states  that  the  causes  of  action  in  the  deelaratian 
oeDtioned  occurred  more  than  twenty  years  ago ;  and  the  replicatioa 
states  that  they  did  not.  Upon  this  issue  the  defendant  is  entitled  to 
a  verdict.  Tuckey  v.  Hawkins  is  distinguishable.  In  that  case  there 
was  only  one  breach  of  the  condition  which  the  plaintiff  could  declare 
upoo,  and  that  breach  was  within  twenty  years  of  the  action.  Hero 
there  are  several  breaches,  and  a  forfeiture,  more  than  twenty  yehra 
ago,  which  would  satisfy  the  declaration.  The  declaration  is,  therefore, 
prim&  facie,  upon  one  of  these ;  and  the  plaintiff,  if  he  intended  to 
relj  on  later  breaches,  ought  to  have  new  assigned. 

*Nezt,  as  to  the  plea  of  bankruptcy.    It  is  no  doubt  true  r^^Q-t 
that  a  claim  in  respect  of  a  debt  payable  upon  a  contingency  ^ 
canDot  always  be  proved  under  the  commission:  but  the  claim  hero 
does  admit  of  proof.    A  debt  is  not  necessarily  incapable  of  valuatioa 
because  it  arises  upon  a  contingency  which  has  not  yet  happened.    In 
The  Overseers  of  St.  Martin  v.  Warren,  1  B.  ft  Aid.  491,  the  claim,  as 
Lord  Ellenborough  observed,  was  both  contingent  and,  from  its  nature, 
incapable  of  valuation ;  but  he  mentions  the  very  case  of  an  annuity  as 
a  claim  which^  although  contingent,  was  recognised  by  the  Courts  as 
admitting  of  proof.    In  Toung  v.  Taylor,  8  Taunt.  815  (£.  C.  L.  B« 
vol.  4),((i)  the  claim  was  for  unliquidated  damages,  and  not  for  a  sum 
certain.    In  In  re  Willis,  4  Ezch.  580, t(i)  it  was  held  that  a  guarantee 
for  a  sum  certain,  even  though  the  claim  did  not  arise  till  after  the 
bankruptcy  of  the  guarantisor,  was  provable.    But  in  fact  the  defend* 
ant  here  is  as  much  a  principal  in  the  bonds  as  Mather ;  and  the  plain- 
tiff might  proceed  against  either  without  noticing  the  other.    If  these 
had  been  only  covenants,  instead  of  bonds  with  a  condition,  the  defend- 
ant would  be  equally  liable  with  Mather  in  an  action  of  debt ;  Addison 
9.  Gibson,  10  Q.  B.  106  (E.  C.  L.  B.  vol.  59),  Caldwell  v.  Becke,  2 
£xch.  SlS.f    [Lord  GampbblIi,  G.  J. — The  plaintiff  might  proceed 
against  either  the  defendant  or  Mather  in  an  action :  but  it  does  not 
follow  that  he  could  prove  against  either  under  a  commission  of  bank- 
ruptcy.]    He  could  prove  against  either,  if  both  are  principals.     If 
Mather  had  become  bankrupt,  the  plaintiff  clearly  could  have  proceeded 
against  him  under  the  bond :  *and  the  bond  puts  both  Mather  r«/»/j^ 
and  the  defendant  in  the  same  position.     [Lord  Gampbull,  G.  *- 
J. — In  the  recitals,  the  defendant  appears  to  be  in  the  position  of  a 
aurety.]     The  condition  cannot  be  controlled  by  the  recitals :  and  ia 
the  condition  both  are  made  equally  liable.     But,  even  assuming  the 
defendant  to  be  a  surety  only,  the  plaintiff  could  have  proved  against 

(a)  Tajlor  v.  Toang  (jndgmant  afllnned  oa  Brror),  8  B.  A  Aid.  631  (B.  C.  L.  B.  toL  67, 
(6)  Sm  TbompMn  •.  WhaUajr,  18  Q.  a  189  (B.  0.  L.  B.  tol  71). 
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Urn.  It  has  been  argued  that,  in  order  to  enable  the  creditor  to  prore 
against  the  surety,  it  would  be  necessary'  to  show  that  the  priocipal 
could  not  pay ;  and  that  the  Commissioners  would  not  allow  a  proof 
dependent  upon  such  showing,  and  have  no  discretion  to  order  inqairj 
to  be  made  to  that  effect.  But  that  is  not  so ;  where  the  rights  of 
creditors  are  in  question,  the  Commissioners  would  order  such  inqniries, 
and  allow  proof  against  the  surety  if  it  appeared  that  the  principal  wu 
not  solvent.  [Lord  Gampbbll,  C.  J. — ^You  are  arguing  against  Tbomp- 
Bon  V.  Thompson,  2  New  Ca.  168  (E.  C.  L.  R.  vol.  29).  The  claim 
against  the  surety  there  was  as  capable  of  valuation  as  the  claim  against 
^he  defendant  here ;  but  the  Court  held  that  the  Commissioner  was 
right  in  not  allowing  it  to  be  proved.]  The  defendant's  engagement 
there  was  purely  collateral,  and  his  liability  would  not  be  contempo- 
raueous  with  that  of  the  principal,  as  the  present  defendant's  voold  be 
with  that  of  Mather.  In  Thompson  v.  Thompson,  if  the  sarety  had 
paid  before  the  principal  had  made  default,  he  would  have  paid  vbat 
)ie  never  owed;  that  would  not  be  so  here.  In  Thompson  v.  Thompsoa, 
moreover,  the  debt  accrued  after  the  bankruptcy ;  in  the  present  case 
default  had  been  made  by  Mather  before  the  bankruptcy ;  and  a  debt 
^M^l  ^^^^^^  ^P^'^  ^^^  default  of  ^either  Mather  or  Holden,  and  one 
-'  which  there  was  no  difficulty  in  valuing. 

Further,  the  penalty  of  the  bond  became  an  absolute  debt  npon  tbe 
forfeiture  of  the  bond  caused  by  the  first  breach,  which  took  place 
before  the  bankruptcy.  The  claim  in  respeet  of  that  penalty  vaa 
clearly  capable  of  proof:  and  the  annuity  itself  might,  for  the  purposes 
of  such  proof,  be  valued.  Perkins  v.  Kempland,  2  W.  Bl,  1106,  Tbe 
Skinners'  Company  v.  Jones,  8  New  Ca.  481  (E.  C.  L.  R.  vol.  32),  and 
Wyllie  V.  Wilkes,  2  Doug.  612,  are  in  point.  Ex  parte  Granger,  It 
Yes.  849,  is  also  in  favour  of  the  defendant,  as  far  as  it  relates  to  proof 
under  the  bond ;  and  the  judgments  in  Winter  v.  Mouseley,  2  B.  &  Aid. 
902,  show  that,  where  a  bond  is  forfeited  before  the  bankruptcy  of  tbe 
obligor,  the  obligee  may  prove  upon  it  under  a  commission. 

Lord  Campbell,  C.  J. — With  respect  to  the  question  npon  the  Stat- 
late  of  Limitations,  after  hearing  all  that  could  be.urged  on  either  aide, 
I  entertain  no  doubt  whatever.  It  is  admitted  that,  since  Sanders  r. 
Coward,  15  M.  k  W.  48,t  and  BUir  v.  Ormond,  17  Q.  B.  428  (E.  C. 
Ji.  B.  vol.  79),  where  a  bond  is  conditioned  for  the  performance  of  a 
series  of  acts  at  stated  times,  though  there  may  have  been  a  forfeitare 
by  reason  of  the  non-performance  of  the  first  act  in  that  series,  jet^  if 
default  be  made  in  the  performance  of  subsequent  acts,  a  new  cause  of 
f otion  arises  upon  each  default,  and  the  statute  runs  from  that.  Tbe 
obligee,  therefore,  is  not  prevented  by  the  statute  from  suing  in  respect 
*6041  ^^  breaches  committed  more  than  twenty  years  after  the  ^r8t 
-^  breach,  if  he  has  chosen  to  waive  the  previous  breaches.  If  the 
statute  could  have  that  effect^  the  obligor  of  an  annuity  bond  would  le 
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discharged  after  he  had  paid  the  annaitj  for  twenty  years,  if  he  had 

paid  it  a  day  too  late  on  eaoh  ooeaaion.     Reliance  is  placed  on  the  form 

of  the  record :  and  it  is  contended  that,  as  it  is  here  drawn  np,  the  plaintiff 

eaoDOt  avail  himself  of  breaches  committed  more  than  twenty  years  after 

the  first  breach.    I  do  not,  hqwever,  think  that  the  record,  as  it  stands, 

is  any  bar  to  such  a  conrae.    The  declaration  is  upon  the  bond,  simply, 

aod  goes  for  the  penalty.     The  plea  states  that  the  causes  of  action  in 

the  declaration  mentumed  did  not  arise  within  twenty  years  before  the 

suit.    The  replication  aays  that  they  did.     The  onus  of  proof  lies  upon 

the  plaintiff:  and  he  then  brings  forward  the  condition  of  the  bond,  as 

erideoce  of  the  nature. of  the  contract,  secured  by  that  bond,  between 

the  plaintiff  and  the  defendant,  and  shows  breaches  of  that  contract 

vithin  twenty  years.    We  must  therefore  consider  those  breaches  to  bo 

the  causes  of  action  mentioned  in  the  declaration.    It  was  contended, 

however,  that,  inasmuch  as  a  previous  breach,  more  than  twenty  years 

back,  had  been  proved,  that  breach  must  be  assumed  to  be  the  cause  of 

action  declared  upon.    I  think  that  is  not  so ;  and  therefore  that  it  was 

not  necessary  for  the  plaintiff  to  new  assign.    Tackey  v.  Hawkins,  4 

Com.  B.  655  (E.  C.  L.  R.  vol.  66),  is  a  direct  authority  upon  this  point. 

It  wu  argued  that  in  that  case  there  waa  only  one  breach.    That  fact, 

however,  did  not  enter  into  the  grounds  of  the  decision.    The  question 

ruaed  was,  whether  the  plaintiff,  having  declared  upon  the  bond  alone, 

coald,  *npon  the  Statute  of  Limitations  being  pleaded,  avail  r^^f- 

himself  of  the  condition  to  show  breaches  within  twenty  years :  ^ 

tnd  the  Court  held  that  he  could.    I  cannot  see  any  substantial  dis- 

tmction  between  that  part  of  the  case  and  the  present.     The  plea  of 

the  Statute  of  Limitations,  therefore,  is  no  bar  to  the  present  action. 

With  respect  to  the  point  arising  upon  the  plea  of  bankruptcy,  the 

Coart  will  take  time  to  consider  its  judgment. 

WiOHTMAN,  J. — The  condition  of  the  bond  appears  on  the  record ; 
tnd,  for  the  defendant  to  succeed  upon  the  plea  of  the  Statute  of  Limi- 
tations, it  must  have  been  shown,  according  to  Sanders  v.  Coward,  15 
M.  &  W.  48,t  that  no  breach  of  that  condition  took  place  within  twenty 
years ;  inasmuch  as  every  breach  creates  a  fresh  cause  of  action.  The 
evidence  brought  forward  at  the  trial  explained  what  were  the  causes 
of  action  upon  which  the  plaintiff  declared,^  and  showed  that  they  did' 
accrue  within  twenty  years.  The  defendant,  therefore,  failed  upon  this 
iasae. 

Erle,  J. — Sanders  v.  Coward  shows  that  the  plaintiff  here  was  at 
liberty  to  waive  the  breaches  committed  twenty  years  ago,  and  rely 
upon  subsequent  breaches  committed  within  that  period :  and  I  agree 
with  the  rest  of  the  Court  that  the  form  of  the  pleadings  here  does  not 
prevent  the  plaintiff  from  taking  that  course.  Our,  adv.  vuU. 

Their  Lordships,  in  this  term  (June  12th),  not  agreeing  in  opinion, 
delivered  their  judgments  seriatim- 
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^ono-i  '^Eblb,  J. — In  this  case  the  question  is  raised,  whether  die 
^  grantee  of  i^n  annuity  secured  bj  the  joint  and  several  bond  of 
the  grantor  and  a  surety  can,  under  the  bankruptcy  of  the  surety,  proro 
for  the  value  of  the  annuity.  In  1828  an  annuity  of  202.,  payable  half- 
yearly,  was  granted  by  Mather.  The.  defendant,  Holden,  joined  him  in  i 
bond,  which,  reciting  this  grant  and  his  consent  to  be  surety,  wu  con- 
ditioned to  be  void  if  either  grantor  or  surety  should  pay  at  the  proper 
days.  The  annuity  was  paid  by  Mather  half-yearly,  but  never  at  the 
proper  day ;  so  that  the  bond  had  become  forfeited  befmre  the  bank- 
ruptcy. 

Holden  became  bankrupt  in  1886.  It  is  not  stated,  nor  is  it  mitirial 
to  inquire,  whether  there  was  an  arrear  at  the  time  of  the  bankraptey; 
because  the  annuity  was  afterwards  paid  from  time  to  time  by  Mather 
down  to  1848.  The  present  action  is  brought  for  the  arrear  lefk  onpaid 
after  that  time. 

The  law  is  clear,  that  the  liability  of  the  surety  for  the  grantor  of  aa 
annuity  is  not  a  debt  payable  upon  a  contingency,  provable  under  tbe 
bankruptcy  of  the  surety  by  virtue  of  sect.  164  of  the  Bankrupt  Lav 
Consolidation  Act,  12  &  18  Vict.  c.  106.    Ex  parte  Thompson,  2  Dei- 
con  &  Chitty,  126,  and  Thompson  v.  Thompson,  2  New  Ca.  168  (£. 
C.  L.  R.  vol.  29),  are  express  on  the  point ;  the  impossibility  of  calct* 
lating  the  solvency  of  grantors  of  annuities  being  there  relied  upon.  1 
would  also  refer  to  the  elaborate  and  able  judgments  of  Messrs.  Meri- 
▼ale,  Fonblanque,  and  Holroyd  upon  the  question  of  proving  upon  aa 
indemnity  bond,  in  Ex  parte  Marshall,  1  Mont,  ft  Ayr.  118,(a)  in  sop- 
port  of  the  same  view.    It  is  there  shown  that  the  power  of  proving  for 
i^gQH't  future  '^contingent  debts  is  created  by  statute,  and  has  beea 
-*  gradually  introduced  by  successive  provisions,  which  are  nov 
embodied  in  sects.  173 — 177  of  the  Bankrupt  Law  Consolidation  Act 
If  the  whole  of  these  are  taken  together,  it  would  appear  that  certain 
debts  payable  upon  contingency  are  specifically  provided  for  in  the  8e6 
tions  preceding  the  general  enactment  in  sect.  177 ;  and  among  those 
80  specifically  provided  for  are  annuities,  in  respect  of  which,  upon  the 
bankruptcy  of  the  grantor,  proof  must  be  made  in  the  required  form 
before  resort  can  be  had  to  the  surety,  wluse  liability  is  deferred ;  and, 
as  no  provision  is  made  for  proof  on  the  bankruptcy  of  the  surety,  the 
grantor  being  solvent,  it  may  be  presumed,  both  from  the  sUence  of  the 
Legislature  and  the  nature  of  the  liability,  that  no  power  for  such  proof 
was  intended  to  be  given. 

But,  although  this  might  be  true  where  the  surety  contracted  ezpreasly 
to  pay  on  default  of  the  grantor,  the  defendant  contended  that  the  form 
of  the  present  bond  created  a  simultaneous,  instead  of  a  successire, 
liability ;  and  that  the  grantee  might  have  treated  either  obligor,  at  hia 
option,  as  the  grantor,  and  so  might  have  proved  against  the  defendant, 

(a)  Bm  Ex  pwto  MmhAU,  Mont  4  BUgfa,  141. 
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Holden,  as  the  grantor  of  the  annuity.  I  am,  however,  of  opinion  that 
this  gronnd  cannot  be  maintained.  The  bond  shows  that  the  annuity 
bad  been  already  granted,  and  the  relation  of  grantor  and  grantee 
created.  The  bond  is  an  instrument  beyond  the  grant,  with  the  addi- 
tional security  of  the  defendant.  The  two  are  jointly  bound ;  but  the 
one  is  described  as  grantor,  the  other  as  surety.  Whaterer  might  be 
the  effect  of  the  present  form  of  bond  in  respect  of  pleading,  in  bank- 
raptcy,  where  the  true  ^substance  is  ascertained  without  plead-  r^ofio 
ing,  the  present  form  creates  the  same  liability  as  the  form  in  ^ 
Thompson  v.  Thompson,  2  New  Ca.  168  (K  G.  L.  R.  vol.  29).  If  the 
grantor  pays,  the  surety  is  free :  if  he  makes  default,  the  surety  is 
liable.  It  would  have  been  inconvenient  to  allow  the  plaintiff  to  prove 
against  the  surety,  in  1886,  the  entire  value  of  an  annuity  which  has 
been  paid  by  the  principal  for  twelve  years  after,  and  may  be  paid  in 
fatore  by  him ;  and  the  plaintiff  could  not  have  alleged  with  truth  that 
the  defendant  had  granted  an  annuity.  Where  the  defendant  was  surety 
for  the  grantor,  and  had  joined  the  grantor  in  a  warrant  of  attorney  to 
seenre  the  annuity,  on  which  judgment  had  been  entered  up  before 
default,  and  afterwards  the  grantor  made  default,  it  was  held  that  the 
grantee  could  not  prove  for  the  annuity  under  the  bankruptcy  of  the 
sarety,  and,  though  there  was  a  judgment  to  secure  the  annuity,  the 
plaintiff  was  not  an  annuity  creditor  of  the  surety ;  Johnson  v.  Gomp* 
ton,  4  Sim.  87.  So  also,  where  the  grantor  and  surety  covenanted 
jointly  and  severally  for  the  payment  of  the  annuity,  it  was  held  that 
the  grantee  could  not  prove  under  the  bankruptcy  of  the  surety ;  the 
absolate  covenant  in  one  part  of  the  deed  was  controlled  by  other  parts 
showing  that  the  covenantor  stood  in  the  relation  of  surety ;  £x  parte 
Marks,  8  Mont,  k  Ayr  ton,  521. 

The  defendant  further  contended  that,  as  the  bond  had  been  forfeited 
bj  the  omission  to  pay  at  the  day,  the  penalty  had  become  a  legal  debt, 
and  so  the  plaintiff  might  have  proved  for  the  value  of  the  annuity  with- 
in the  amount  of  the  bond,  according  to  Ex  parte  '^Thistlewood,  r^/>/xQ 
19  Ves.  236,  Perkins  v.  Kempland,  2  W.  Black.  1106,  and  L  ^"^ 
other  cases  cited  in  Ex  parte  Marks,  8  Mont.  &  Ayr.  521 :  but,  as  is 
there  observed  by  the  Ghief  Judge,(a)  «  These  were  all  cases  of  bank- 
rapt  grantors ;  and  there  is  no  instance  that  I  can  find  of  the  grantee 
having  ever  been  admitted  to  prove  the  value  of  an  annuity  against  the 
estate  of  a  bankrupt'8(()  surety,  even  upon  a  bond  forfeited." 

I  would  farther  observe,  that  it  would  be  contrary  to  the  system  of 
bankruptcy  to  allow  proof  for  the  penalty  in  all  cases  of  bonds  for  the 
performance  of  promises  when  there  has  been  a  nominal  breach  but 
nothing  due,  and  to  make  the  assignees  liable  indefinitely  to  a  claim  for 
a  diyidend  in  case  of  a  future  breach.  It  would  have  been  unjust  to 
the  creditors  of  Holden,  in  1886,  to  have  retained  a  dividend  for  the 

(o)P.  533.  .(&)Sio.    Prol»abljrftittiiprintfor«lMuikrapt* 
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penalty  of  the  bond,  oat  of  which  a  dividend  from  time  to  time  migbt 
be  paid  proportionate  to  an  instalment,  or  part  of  an  instalment,  left  in 
arrear  by  Mather ;  and  inconvenient  to  the  assignees  to  reqoire  tie 
accounts  to  be  unsettled  during  the  lives  for  which  the  annoit;  was 
granted.  I  am  thus  of  opinion  that  the  plaintiff  could  not  have  proved 
for  the  penalty  of  the  bond  under  the  bankruptcy  of  Holden,  so  that 
the  defence  under  the  plea  of  bankruptcy  fails. 

WlGHTMAN,  J. — I  feel  great  distrust  in  the~  opinion  I  have  formed  io 
this  case,  in  consequence  of  its  differing  from  those  of  my  Lord  Chief 
Justice  and  my  brother  Erie ;  but,  such  as  it  is,  I  have  not  formed  it 
without  deliberate  consideration. 

*f\\(f\  ^^^  ^^^  *^  action  of  debt  on  a  joint  and  several  bond*b7 
-*  the  defendant  and  one  Mather  to  the  plaintiff.  The  decltration 
•tated  the  obligatory  part  of  the  bond  merely,  and  did  not  show  th« 
condition.  The  defendant  pleaded  a  plea  of  bankruptcy,  which  wu 
found  against  him ;  and  the  question  is,  whether,  at  the  time  of  the 
bankruptcy,  the  obligee  of  the  bond  could  be  admitted  a  creditor,  lod 
had  a  provable  debt  under  the  commission  as  an  annuity  creditor,  mider 
sect.  54  of  Stat.  6  G.  4,  c.  16,  the  statute  in  force  at  the  time  of  the 
bankruptcy. 

The  condition  of  the  bond  recited  that  Mather  had  agreed  with  the 
plaintiff  for  the  sale  to  him  of  an  annuity  of  2(M.,  for  the  joint  and 
several  lives  of  himself  and  his  wife,  and  the  survivor,  for  the  snm  of 
150Z.,  and  that  Mather  had  requested  the  defendant  to  join  in  and  ex^ 
cute  the  bond,  which  he  had  consented  to  do,  for  securing  the  doe  and 
regular  payment  of  the  annuity ;  and  that  Amott  had  paid  the  ISOL 
purchase-money  to  Mather.  It  was  then  conditioned  for  the  bond  being 
void  if  either  Mather  or  the  defendant  paid  the  annuity  half-yearlj,  at 
specified  days.  It  does  not  appear  that  there  was  any  other  grant  of, 
or  security  for,  the  annuity  than  the  bond,  which  appears  to  haYe  been 
executed  in  the  year  1828. 

The  defendant  became  bankrupt  in  1836 :  and  at  that  time  the  bond 
had  been  forfeited  by  omission  to  pay  the  annuity  exactly  at  the  speei- 
fied  days ;  but  there  were  very  trifling,  or  no,  arrears :  and  it  appears 
that  the  annuity  was  paid  by  Mather  down  to  the  year  1848 :  and  no 
attempt  was  made  by  the  plaintiff  to  be  admitted  to  prove  under  the 
commission  against  the  defendant  as  an  annuity  creditor  under  stat  6 
G.  4,  c.  16,  s.  64. 

It  was  contended,  for  the  plaintiff,  that  the  defendant's  bankmptcj 
*6111  ^^^  certificate  were  no  bar  to  the  action,  as  *he  could  not  have 
-*  come  in  as  an  annuity  creditor  under  the  commission,  the  defend- 
ant being  a  surety  merely ;  and  several  cases  were  cited  in  which  it  has 
been  decided  that  the  contingent  liability  of  a  surety  eould  not  be  the 
subject  of  proof  under  a  commission  against  him.  This  was  hardly  dis- 
puted ;  but  it  was  alleged,  on  the  other  side,  that  the  defendant  was 
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fiot  a  Boretjy  bat  a  principal ;  that  his  liability  wai  not  collateral,  but 
direct ;  and  that  the  grantee  of  the  aanuit j  had  preciselj  the  same 
legal  rights  against  him  upon  the  bond  as  he  had  against  Mather.  In 
the  cases  of  Thompson  v.  Thompson,  2  New  Ca.  168  (£•  G.  L.  R.  toL 
29),  Ex  parte  Thompson,  2  Deacon  ft  Chittj,  126,  and  Johnson  ti. 
ComptoD,  4  Sim*  87,  the  bankrupts  were  all  sureties  in  the  strict  legal 
sense,  liable  only  eoUaterally^  by  the  terms  of  the  instruments  by  whicl|i 
they  were  bound,  and  upon  default  made  by  their  principals,  and  not 
until  then ;  and  it  was  said  that  those  cases  were,  upon  that  ground, 
clearly  distinguishable  from  the  present.  The  question  then  is,  whether 
the  defendant  is,  in  contemplation  of  law,  a  principal  or  a  surety :  if  he 
is  a  principal,  the  grantee  of  the  annuity  might  have  come  in  as  aa 
annuity  creditor  under  the  commission  against  Holden,  as  he  might 
if  the  commission  had  been  against  Mather,  who  is  admitted  to  be  a 
principal. 

There  is  no  other  grant  of  the  annuity,  or  security  for  its  paymenC| 
than  the  bond  itself.     The  recitals  show  that  Mather  had  agreed  to 
grant  the  annuity,  and  had  received  the  consideration-money,  and  had 
requested  Holden  to  join  him  in  the  bond  for  securing  the  payment  of 
the  annuity,  which  he  accordingly  does,  in  terms  which  make  him  as 
much  a  principal,  and  bind  him  *as  directly,  as  they  do  Mather,  ri^^^^ 
If  the  bond  is  the  instrument  by  which  the  annuity  is  granted  *- 
(and  there  is  no  other),  Holden  is  as  much  a  grantor  as  Mather,  and  as 
directly  liable  to  pay  it,  though  the  original  agreement  to  grant  it  was 
by  Mather  only,  and  he  only  bad  the  benefit  of  the  consideration.     The 
bond  is  by  both  Mather  and  Holden,  conditioned  to  be  void  if  either  of 
them  shall  pay  the  annuity  at  the  specified  times.     In  Guy  v.  Newsom,  2 
Cr.  k  M.  140,t  S.  C,  4  Tyr.  81,  it  was  held  that  a  covenant  by  the  defend- 
ant and  two  others  that  they,  or  some  or  one  of  them,  would  pay  a  sum 
of  money  to  the  plaintiff  by  instalments  at  future  days,  was  an  absolute, 
and  not  a  collateral,  covenant  by  the  defendant,  though  it  appeared  that 
the  defendant  had  no  interest  in  the  consideration,  and  entered  into  the 
covenant  for  the  benefit  of  others  of  the  covenantors,  and  to  secure 
payment  of  money  owing  from  them ;  and  a  discharge  of  the  defendant 
ander  the  Insolvent  Debtors'  Act,  7  G.  4,  c.  57,  s.  46,  was  a  bar  to  the 
action ;  which  it  would  not  have  been,  had  he  been  a  surety  only. 

In  Baxter  v.  Nichols,  4  Taunt.  90,  the  bankruptcy  and  certificate  of 
one  of  several  joint  covenantors  for  payment  of  an  annuity  was  held  to 
discharge  him,  though  it  appeared  that  he  was  only  a  surety;  the  cove> 
nant  for  payment  being  absolute,  and  not  collateral.  The  authority  of 
this  case  is  recognised  by  the  Courts  in  the  cases  of  Brown  v.  Lee,  6 
B.  k  C.  689  (£.  C.  L.  B.  vol.  18),  and  Ex  parte  Marks,  8  Mont.  &  Ayr. 
521 ;  but  it  is  distinguished  from  them. 
In  the  present  case,  the  defendant  was,  in  one  sense,  a  surety,  as  he 
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*fi1  ^1  oi^^^f  ^d  ^^^0  ^^®  ^^^^  ^^  ^^®  request  of  *Mather,  to  secure  jointi; 
^  with  him  the  payment  of  an  annuity  which  Mather  had  agreed 
to  grant,  and  for  which  he  alone  receiyed  the  purchase-monej;  bat,  in 
law,  the  defendant  bound  himself  absolutely,  and  not  collaterally;  and 
he  is,  as  it  seems  to  me,  upon  the  authority  of  the  cases  to  which  I 
have  referred,  a  principal  as  between  him  and  the  grantee  of  the 
annuity. 

One  of  the  leading  cases  upon  the  point,  and,  in  many  of  its  eireiis- 
Stances,  nearly  resembling  the  present,  is  that  of  Ex  parte  Harks,  i 
Mont.  &  Ayr.  521.    It  appeared,  in  that  case,  that  by  an  indestore, 
reciting  that  one  Coindet  had  agreed  with  one  Gklloway  for  the  sale  to 
him  of  an  annuity  of  1002.,  it  was  witnessed  that,  in  consideration  of 
10002.  paid  to  Coindet,  he  (Coindet)  granted  an  annuity  of  lOOi.  a  jesr 
to  Galloway ;  and  Coindet  and  one  Colnaghi  jointly  and  scTerallf  coT^ 
nanted  with  Galloway  that  they,  or  one  of  them,  would  pay  the  ann- 
ity  at  the  times  specified  in  the  deed.    If  the  deed  had  stopped  there, 
and  there  had  been  no  qualification  of  the  covenant,  the  case,  apoa  the 
bankruptcy  of  Colnaghi,  would  exactly  have  resembled  the  present;  sad 
it  would  appear,  from  the  judgment  of  the  Court,  that  the  grantee  of 
the  annuity  would  have  been  entitled  to  prove  as  an  annuity  creditor, 
under  sect.  54  of  stat.  6  G.  4,  c.  16,  against  the  estate  of  Colnaghi, 
though  the  latter  only  entered  into  the  covenant  to  secure  the  papent, 
without  any  benefit  to  himself.    The  deed,  however,  contained  a  pro- 
viso at  the  end  of  the  covenant  that,  in  case  Coindet  made  defaoltia 
payment  of  the  annuity,  Galloway  would  give  notice  in  writing,  md 
*f)141  ^®°^^^^  payment  of  Colnaghi,  twenty-one  days  before  adopting 
-'  *any  measure  to  compel  performance  of  the  covenant  byOi^ 
naghi.     The  Court  held  that  this  proviso  controlled  and  limited  the 
covenant,  and  made  it  conditional  and  collateral  instead  of  abeohte, 
converting  it,  in  efiect,  into  the  covenant  of  a  surety  only ;  and,  apoa 
that  ground,  decided  that  the  grantee  of  the  annuity  was  not  entitled 
to  prove  under  the  commission  against  Colnaghi. 

The  case  Ex  parte  Marshal],  1  Mont,  k  Ayr.  118,(a)  does  not  dff\j^ 
the  present,  as  the  bond  in  that  case  was  not  forfeited  at  the  time  of 
the  bankruptcy,  and  therefore  could  not  be  proved,  being  for  indemnitj 
merely. 

I  have  been  wholly  unable  to  discover  any  case  in  which  sach  an 
obligation  as  that  into  which  the  present  defendant  entered  has  been 
held  to  be  that  of  a  surety.  In  terms  it  is  that  of  a  principal  binding 
himself  to  the  performance  of  an  act  by  himself  or  Mather,  though 
originating  in  a  request  from  Mather,  and  to  secure  a  payment  origi- 
nally contracted  for  by  him.  In  all  the  cases  cited  for  the  plaintiff  the 
bankrupt  was  a  surety  in  the  legal  sense,  and  collaterally  liable  only; 
and  those  cases,  therefore,  are  clearly  diistinguishable  from  thia*   I& 

(a)  Bf  Ex  parte  lUnluai,  Mont  *  BUgh,  241. 
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point  of  law,  Holden  was  as  directly  liable  as  Mather :  and.  if  the 
grantee  would  be  an  annuity  creditor,  by  virtue  of  the  bond  which  had 
been  forfeited,  under  a  commission  against  Mather,  I  think  he  would 
be  entitled  to  come  in  as  an  annuity  creditor  under  the  commission 
against  Holden,  and  that  his  certificate  is  a  bar.  I  may  remark  that, 
if  Mather  had  become  a  bankrupt,  Holden  would  not  have  been  enti- 
tled to  the  benefit  given  to  sureties  for  payment  of  annuities  by  sect. 
55  of  the  Act,  which  applies  only  to  persons  «<  who  may  be  eollateral 
^sureties  for  the  payment  of  the  annuity,"  which  Holden  is  not,  ^^^^  . 
as  he  is  not  collaterally,  but  directly,  liable.  He  is,  therefore,  ^ 
liot  a  surety  within  the  meaning  of  the  Act. 

Other  points  were  taken  upon  the  argument  of  this  case,  particularly 
one  upon  a  plea  of  the  Statute  of  Limitations :  but,  as  the  Court  en- 
tertained no  doubt  upon  them,  and,  in  eifect,  decided  against  the  defend- 
ant upon  those  points  at  the  time  they  were  taken,  it  is  unnecessary 
now  to  advert  to  them. 

Lord  Gampbbll,  G.  J. — In  this  case  I  entirely  agree  with  the  opinion 
expressed  by  my  brother  Erie.  Relying  upon  the  reasons  and  autho- 
rities which  he  has  adduced,  I  have  very  little  to  add.  The  defendant 
admits  that  the  value  of  this  annuity  could  not  have  been  proved  under 
his  bankruptcy  unless  by  virtue  of  some  special  enactment  of  the  Legis- 
lature, and  that  sect.  54  of  stat.  6  G.  4,  c.  16,  is  the  only  one  of  which 
he  can  avail  himself.  It  is  further  admitted  that  this  does  not  apply 
to  the  case  of  a  surety,  and  that  if  the  defendant  is  to  be  regarded  as 
a  surety  for  Mather,  he  is  still  liable. 

With  the  most  sincere  deference  for  the  opinion  of  my  brother  Wight- 
man,  I  have  not  been  able  to  bring  myself  to  entertain  any  doubt  that, 
in  this  transaction,  the  defendant  is  to  be  regarded  as  a  surety.    A 
surety  is  a  person  who  makes  himself  liable  for  the  debt,  of  another ; 
and  he  is  still  a  surety,  although  he  may  be  called  upon  for  payment  at 
the  same  moment  with  the  principal.    If  he  has  no  interest  in  the  trans- 
action except  as  surety,  and  this  is  fully  known  to  the  creditor,  who 
accepts  him  in  the  relation  of  surety,  his  contract  with  the  creditor  must 
be  attended  with  all  the  incidents  of  ^suretyship.     Here  it  is  r^/*^/* 
stated  in  the  condition  of  the  bond  that  Mather  was  the  sole  ^ 
grantor  of  the  annuity,  that  Mather  had  received  the  150{.  for  his  own 
benefit,  and  that  the  defendant  had  been  requested  to  join  in  the  bond, 
-which  he  had  consented  to  do,  for  securing  the  due  and  regular  pay- 
ment of  the  annuity.    I  confess  I  cannot  see  how  he  was  less  a  surety 
by  the  form  of  the  condition,  which  says  that  the  bond  should  be  void 
if  either  Mather  or  the  defendant  paid  the  annuity  half-yearly  on  the 
days  specified.     What  would  have  been  the  effect  if  the  language  had 
been  *<  if  either  the  grantor  or  his  iurettf**  paid  the  annuity  ?    After 
the  recital  that  Mather  was  the  grantor  and  Holden  the  surety,  these 
two  names  indicated  grantor  and  surety,  and  there  is  nothing  to  turn 
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the  surety  iato  a  principal.  If,  upon  the  face  of  a  written  oontract, 
two  appear  as  joint  debtors,  and  there  is  nothing  to  indicate  tbat  ooe 
of  them  is  only  a  surety,  the  rights  of  the  creditor  cannot  be  tffeeted 
by  any  part  of  the  transaction  between  them  to  which  he  is  a  stranger' 
bat  the  obligee  of  this  bond  knew  well  that  the  defendant  was  onlj  i 
surety,  that  he  had  received  no  part  of  the  consideration  for  the  grant 
of  the  annuity,  and  that,  if  compelled  to  pay,  although  at  the  Torjdaj 
when  the  annuity  became  payable,  he  would  have  an  action  over  against 
Mather,  as  the  principal  debtor,  to  recover  the  amount.  If,  upon  tba 
defendant's  bankruptcy,  Mather  being  still  solvent,  the  grantee  of  the 
annuity  had  offered  to  prove  it,  would  not  the  truth  of  the  tranaaetion 
have  been  taken  from  the  recitals  in  the  condition  of  the  bond;  and, 
as  against  Holden's  creditors,  had  proof  been  admitted,  could  it,  m  jos- 
tice,  have  been  for  more  than  the  contingency  of  Mather  becoming  insol- 
*fi1 71  ^^^^  during  the  lives  ,of  the  obligee  and  his  *wife  7  In  the  covrN 
-^  of  the  argument,  the  counsel  for  the  defendant  were  asked,  bat 
could  not  tell,  on  what  principle  the  proof  was  to  take  place,  or  vkt 
was  to  be  done  with  the  amount  of  the  dividend  upon  the  sum  at  vbieh 
the  contingency  of  the  insolvency  of  the  grantor  or  tho  value  of  tto 
annuity  for  the  joint  lives  of  the  grantees  was  to  be  estimated ;  orwbat 
remedy  the  assignees  of  the  surety  would  have  had  against  Mather, 
the  solvent  principal. 

It  cannot  be  questioned  here,  that,  as  between  Mather  and  the  defeni- 
ant,  the  relation  of  principal  and  surety  subsisted ;  and  all  the  reaaoBfl 
seem  to  me  to  apply  which  induced  the  Courts  to  hold,  in  ThompsoD  0. 
Thompson,  2  New  Ca.  168  (E.  G.  L.  B.  vol.  29),  and  numeroas  easea 
to  the  same  effect,  that,  howeyer  great  the  hardship  may  be  npon  1 
surety  that  he  should  remain  liable  after  he  has  surrendered  all  hit 
effects  upon  a  bankruptcy,  the  Legislature  has  as  yet  provided  no  relirf 
for  him,  as  it  has  confined  the  discharge  of  a  bankrupt  to  debts  and 
liabilities  which  might  be  proved,  and  for  which  a  diyidend  might  k 
obtained  under  the  bankruptcy,  and  no  machinery  is  yet  provided  for 
proof  under  the  bankruptcy  of  the  surety  for  a  solvent  principal. 

I  regret  exceedingly  that  the  question  is  not  upon  the  record,  so  that 
the  defendant  might  have  had  the  opportunity  of  taking  the  opioion  of 
a  Court  of  error  upon  it :  but  we  can  only  direct  that  the  verdict  od 
the  plea  of  bankruptcy  shall  stand  for  the  plaintiff. 

Rule  discharged. 
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*IN  THE  EXCHEQUER  CHAMBER.      ['618 

(Error  from  the  Qaeen'a  Bench.) 

MACOREGOB  v.  The  Official  Manager  of  The  DOVER  and  DEAL 
Railway  and  CINQUE  PORTS,  THANET  and  COAST  Janotioii 
Company. 

T1i«  Soath  Butern  BAlImiy  Company  wm  Inoorponted  fbr  tb«  pnipot^  of  maklof  md  itfailitatri- 
iag  that  rattwajy  with  powor  to  raiie  moooyi  for  the  pvrposoi  of  the  A0t  The  pnjaoton  of  an 
intended  Dorer  and  Deal,  Ae,,  railway  had  oontemplated  hriaging  a  hill  hefore  Parliament  for 
the  eetahliihment  of  saeh  railway,  hut  were  in  donbt  aa  to  proceeding.  M.,  a  peri  on  intereetedi 
and  haTing  inflnenee  in  the  8oath  Saaten  Companyi  undertook  that,  if  ther  projector!  of  the 
DoTer,  kc^  Bailway  wonld  proeeed  in  eodeaTonring  to  obtain  their  Act^.'and  if  saeoefslhl^ 
woold  hand  orer  their  eeheme  to  the  Sooth  Eaatem  Company,  that  Company,  if  the  bill  were 
r«je«tedy  woald  hisnre  them  againet  loae  by  ancfa  rejection,  and  wonld  pay  their  Parliamentaiy 
expenaei.  No  ohuue  in  the  Compaoy'e  aet  empowered  them  so  to  apply  their  fnnds.  The 
bill  was  proceeded  with,  and  rejected  by  Parliament  In  an  action  against  M.  on  the  abore 
eontraet,  the  declaration  alleging  that  the  Sonth  BasteAi  Company  did  not  insnre,  Ac,  and  did 
not  pay  the  Pazliamentary  ozpeniM. 

fleld,  by  the  Court  of  Bxoheqaer  Chamber  on  Error,  that  the  stipulation  by  M.  was  a  promUa 
that  the  Company  should  do  an  aet  which  was  illegal  and  contravened  public  policy  and  a 
pnhlie  Btatnte,  and  that  an  action  did  not  lie  againat  M.  upon  anch  promise :  and  judgment, 
which  had  been  given  for  the  plaintiff  below,  was  arreated  by  the  Coari  of  Error. 

Assumpsit.    The  declaration  was  originally  by  Lord  Albert  Conyng- 
ham  and  others,  the  managing  committee  of  the  above-named  Company; 
for  whom,  after  isene  joined,  the  official  manager  was  sabstituted  on 
snggestion  nnder  the  Winding-np  Act,  11  k  12  Vict.  c.  45,  s.  53.    The 
count  recited  that,  before  the  making  of  the  promise,  &c.,  viz.,  on  15th 
October,  1845,  «« a  certain  Company  was  formed  and  established  for 
the  parpote  of  making  a  certain  railway  of  the  name  (to  wit)  of  The 
Dover  and  Deal  Railway,  Cinque  Ports,  Thanet  and  Coast  Junction  Com- 
pany, of  which  said  Company  the  plaintiffs,  before  and  at  the  time" 
of  defendant's  promise  after  ^mentioned,  <<were  the  managing  f-^/.^^ 
committee,  and  then  had  the  management  and  control  of  the  '- 
affairs  of  the  said  Company :"  that  the  Company's  objects  were  such 
as  conld  not  be  accomplished  without  the  authority  of  Parliament,  and 
it  was  necessary,  before  proceeding  with  the  works  projected,  to  obtain 
an   Act  of  Parliament  authorizing  the  same.     « And  whereas  also, 
before  and  at  the  time  of  the  making  of  the  promise  of  the  defendant 
hereinafter  mentioned,  doubts  were  entertained  by  the  managing  com* 
mittee  of  the  said  Company  as  to  whether  it  was  expedient  and  advisa- 
ble to  proceed  with  the  prosecution  of  the  objects  of  the  said  Company 
and  to  endeavour  to  obtain  an  Act  of  Parliament  authorizing  the  exe- 
cution of  the  works  projected  by  the  said  Company,  or  whether  it  would 
be  advisable  to  abandon  the  prosecution  of  the  said  objects  and  abstain 
from  applying  to  Parliament  for  such  an  Act  as  hereinbefore  mentioned; 
And  vrhereas  also,  before  and  at  the  time  of  making  of  the  promise," 
&C.9  **  certain  negetiations  were  pending  between  the  managing  com- 
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mittee  of  the  Baid  Company  and  The  Sooth  Eastern  Railway  Company, 
of  which  last-mentioned  Company  the  defendant  was  then  the  chair- 
man, as  to  certain  propositions  before  then,  viz.,"  on  7th  NoTember, 
.1845,  <<  made  by  the  said  managing  committee  of  the  said  first-men- 
tioned Company  to  the  said  South  Eastern  Railway  Company  with  a 
view  to  obtaining  the  support  of  the  said  Soath  Eastern  Railway  Com- 
pany to  the  objects  of  the  said  first-mentioned  Company ;  and  theI^ 
upon  afterwards,  and  before  the  commencement  of  this  suit,  tIs.,"  on 
20th  January,  1846,  <<  in  consideration  that  the  managing  committer 
of  the  said  first-mentioned  Company  would  not  abandon  the  prosecntion 
*fi201  ^^  ^^^  objects  *of  the  said  first-mentioned  Company,  but  wonid, 

^  on  the  contrary  thereof,  proceed  therewith,  and  would,  on  behalf 
of  the  said  first-mentioned  Company,  apply  to  Parliament  for  an  Act 
authorizing  the  execution  of  the  works  projected  by  the  said  first-men- 
tioned Company,  and  would  use  due  and  proper  diligence  in  and  aboot 
endeavouring  to  obtain  such  Act,  and  would  hand  over  the  said  scheme 
firstly  above  mentioned  to  the  said  South  Eastern  Railway  Companj  in 
the  event  of  such  Act  being  obtained,  the  defendant  promised  the  plain- 
tifis  that,  in  the  event  of  the  application  to  Parliament  for  sach  Act 
being  rejected  by  Parliament,  and  of  the  said  first-mentioned  Companj 
failing  to  obtain  such  Act,  the  said  South  Eastern  Railway  Companj 
would  insure  the  said  Company  of  which  the  plaintifi(9  then  were  the 
managing  committee  as  aforesaid  against  all  loss  which  might  be  cansei 
to  the  said  Company  by  such  rejection  and  failure  as  aforesaid,  and 
would  defray  and  satisfy  to  the  said  last-mentioned  Company  the  whole 
of  the  expenses  of  such  last-mentioned  Company  which  should  be  hj 
them  incurred  in  and  about  the  endeavouring  to  obtain  such  Act  of 
Parliament;  and  that,  in  the  event  of  the  failure  of  such  last-men- 
tioned Company  to  obtain  such  an  Act  as  aforesaid,  the  managing 
committee  of  the  said  last-mentioned  Company  should  be  at  liberty  t« 
return  to  the  allottees  of  shares  in  such  Company  without  deduction 
the  whole  of  the  deposits  on  the  shares  of  such  Company."    Averment, 
that  the  managing  committee  of  the  last-mentioned  Company  have 
always  been  ready  and  willing  to  hand  over  the  said  scheme  to  the 
South  Eastern  Railway  Company  in  the  event   of  such  Act  being 
obtained,  and,  relying  on  the  said  promise,  did,  to  wit,  on,  &c.,  alio; 
*6211  ^^^®^'  ^^*>  5805,  ^shares  in  the  said  Company,  and  receire 

^  divers  sums,  to  wit,  &c.,  as  and  for  deposits  on  the  shares  so 
allotted :  and  that  the  said  committee,  relying,  &c.,  did  not  abandon 
the  prosecution  of  their  objects  above  mentioned,  but  continually  pro- 
ceeded therewith,  and,  at  a  reasonable  time  in  that  behalf,  vis.,  1st 
May,  1846,  applied  on  behalf  of  the  Company  to  Parliament  for  an 
Act  authorizing  the  execution  of  their  works,  and  did  continually  use 
proper  diligence  in  endeavouring  to  obtain  such  Act;  of  all  which,  &c.; 
averment  of  notice  to  defendant  and  to  the  South  Eastern  Railway 
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CompsDj :  And  that  afterwards,  and  before  the  commencement  of  this 
Biiit,  vii.,  22d  Jane,  1846,  the  said  application  to  Parliament  was  re* 
jeeted,  and  the  Dover,  fcc,  Company  wholly  failed  to  obtain  the  same : 
trerment  of  notice  to  defendant  and  the  South  Eastern  Company. 
Farther  averment,  that  the  Sonth  Eastern  Company  did  not  insure  the 
Dover,  &c..  Company  against  loss  by  such  rejection,  nor  defray  the 
whole  or  part  of  their  expenses  in  endeavouring  to  obtain  such  act, 
although  they  were,  viz.,  on,  &c.,  requested  so  to  do,  and  a  reasonable 
time  had  elapsed,  &c. :  but,  although  the  expenses  incurred  by  the 
Dover,  &c..  Company  in  endeavouring,  fcc,  amounted  to  a  large  sum, 
Ac,  viz.,  10,0002.  (averment  of  notice),  yet  the  same  is  still  unpaid : 
and,  although  defendant  afterwards,  and  before  action  brought,  viz.,  on, 
&e.,  had  notice  of  the  premises  and  was  requested  by  plaintiffs  to  pay  to 
them  or  to  the  Dover,  &c.,  Company  the  amount  of  the  said  expenses, 
and  a  reasonable  time,  &c.,  elapsed  before  action  brought,  yet,  &c. : 
breach,  non-payment. 

Pleas:  1.   Non  assumpsit.    2.  That  plaintiffs  were  *not  the  r^^oo 
managing  committee  of  the  first-mentioned  Company  in  manner  ^ 
and  form,  &c.    Issues  thereon. 

The  cause  was  tried  before  Lord  Campbell,  C.  J.,  at  the  London  sit- 
tings after  Trinity  term,  1850,  when  a  bill  of  exceptions  was  tendered, 
and  a  verdict  was  found  for  the  plaintiff  on  both  issues.  Judgment  for 
the  plaintiff  having  been  entered  up  in  the  Queen's  Bench,  the  defend- 
ant brought  Error  in  the  Exchequer  Chamber,  assigning  as  error  that 
the  declaration  was  not  sufficient  in  law.  Errors  were  also  assigned 
upon  the  matter  shown  by  the  bill  of  exceptions ;  it  being  objected,  in 
substance,  that  the  contract  alleged  in  the  declaration  was  not  proved 
at  the  trial ;  there  were  also  assignments  of  error  as  to  joinder  and 
noD'joinder  of  parties;  but  the  ground  first  stated  is  the  only  one 
material  to  this  report. 

The  writ  of  error  was  argued  in  last  Easter  vacation.  May  lOch, 
before  Maule,  Cresswell,  Williams,  and  Talfourd,  Js.,  and  Alderson  and 
Piatt,  Bs. 

Sir  F.  Kelliff  Solicitor-General,  for  the  plaintiff  in  error,  defendant 
below. — ^First,  the  contract  relied  upon  is  illegal,  inasmuch  as  the 
South  Eastern  Company,  or  their  chairman  on  their  behalf,  could  not 
lawfully  undertake,  out  of  their  funds,  to  indemnify  another  Company 
for  the  expenses  of  carrying  into  effect  that  Company's  undertaking. 
The  South  Eastern  Railway  Company  is  incorporated  by  stat.  6  &  7 
W.  4,  c.  Ixxxv.,  local  and  personal,  public,  sect.  1,  <<  for  making  and 
maintaining  the  said  railway  and  other  works  by  this  Act  authorized, 
and  for  other  the  purposes  herein  declared ;"  but  it  is  no  part  of  those 
purposes  that  they  should  speculate  in  other  railways,  or  contribute  to 
their  Parliamentary  expenses.  Sect.  3  ^empowers  them  <(to  r^goo 
raise  amongst  themselves  any  sum  of  money  for  making  and  ^ 
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mAintaining  the  said  railway  and  otber  worka  by  thia  Aet  aatborind:'* 
and  sect.  4  enacts :  «<  That  the  money  to  be  raised  by  theeaid  Goapuj 
by  virtae  of  thia  Act  shall  be  laid  out  and  applied,  in  the  first  pl&ce,  in 
paying  and  discharging  all  costs  and  expenses  inoarred  in  appljiog  fori 
obtaining,  and  passing  this  Act,  and  all  other  expenses  prepaiitory  or 
relating  thereto ;  and  the  remainder  of  each  money  shall  be  appM  ia 
and  towards  purchasing  lands,  and  making  and  mamtaining  ths  tud 
railway  and  other  works,  and  in  otherwise  carrying  this  Act  into  exeea- 
tion.*'  These  powers  are  not  varied  by  any  subsequent  daass  in  tke 
same  Act  (a)  or  by  the  later  Acts  regulating  this  Company's  sSibi. 
[Gkssswbll,  J. — The  clanses  cited  refer  to  moneys  <<  to  be  ruiei  by 
the  said  Company:"  might  the  payment  in  queatioD  be  madeostof 
profits?]  Nothing  in  the  Act  gives  such  a  power.  The  apphestioa 
contended  for  is  a  breach  of  truat  as  to  the  shareludders  and  u  to  tki 
public.  This  is  sufficiently  clear  on  principle :  but  there  are  Mnerai 
oases  in  Equity  establishing  the  point,  and  one  at  law.  The  East  An- 
glian Railways  Company  v.  The  Eaatern  Counties  Railway  Compaay,  11 
Com.  B.  776  (£.  C.  L.  R.  vol.  73),  which  is  decisive.     The  Aet  6  It  T 

*f)9d1  ^'  ^'  *^*  ^^^''  ^^^^^  ^^^  personal,  public,  by  which  the  defeil- 
-*  ants  there  were  governed,  was  the  same  in  its  material  daoses, 
with  regard  to  application  of  funds,  as  the  South  Eastern  Raihrsj  Aut 
In  that  case  Uiree  railway  CompanieB  were  about  to  amalgamate  oader 
the  authority  of  Parliament;  and  one  of  them  had  certain  bills  depend- 
ing for  purposes  connected  with  its  railway.    The  defendants  eovessoted 
with  the  three  Companies  to  take  a  lease  of  their  railways  on  certtii 
terms,  and  to  find  capital  for  the  works  which  were  the  subject  of  the 
depending  bills,  and  to  pay  the  costs  of  preparing  and  promoting  ssdt 
bills,  whether  passed  or  not.     The  action  waa  brought  by  the  three 
Companies,  then  amalgamated,  for  non*payment  of  such  costs:  and  tke 
Court  of  Common  Pleas  held  that  they  could  not  recover,  the  ooDtntet 
by  the  defendants  being  beyond  the  soope  of  their  statntory  antberity. 
Both  parties  were  presumed  to  be  aware  of  the  public  enactments  vbicfc 
made  such  a  contract  a  breach  of  trust ;  and  therefore  it  was  hdd  void 
even  as  between  themselves.     It  did  indeed  appear  by  the  record  in 
that  case  that  some  shareholders  in  the  Eastern  Counties  RaDwsy  did 
not  assent.    [Aldbrsoit,  B. — If  all  the  shareholders  had  resolved  to 
promote  an  undertaking  not  warranted  by  their  Act,  would  that  have 
made  any  difference?    Maulb,  J.«— I  do  not  think  the  want  (tf  seseat 

(a)  8«et  108  aothorizes  the  making  of  a  dividend  oat  of  tbe  clear  profite  of  Uie  nnderiikiBC' 
eeok  116  enpowen  the  direcien  to  nuke  ealli  to  tunj  It  on  sad  diAmy  its  expoMee:  by  mA 
205  the  money  prodoeed  bj  tho  mIo  of  landi  not  wmnied  it  to  bo  applied  to  the  pmpeeee  ef  ^ 
Aet :  by  seot  208,  if  tbe  money  to  be  raised  nnder  thia  Act  by  sabeoriptioa  abonld  not  be  lofi' 
eient  for  the  pnrposee  of  tbe  Act,  the  Company  may  borrow  a  ftirther  mm  (not  exceeding,  te.) 
en  mortgage :  and,  by  leet  809,  they  may,  if  th^  tUnk  il  aMeabie,  inekmd  of  eo  metiffgiia 
raiee  money  to  the  said  amonnt  by  angmentation  of  their  capital  stoek,  svok  additional  warn  n 
be  subject  to  the  same  provisions,  Ao.  (with  an  exoeptioB  not  material),  as  If  U  bad  beea  pert  sf 
l^e  original  oapitai  iledk 
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WM  relied  npon  in  the  jadgment:  the  groand  was  that  the  Companj 
were  only  conditionally  a  corporation.]    In  the  last  cited  case,  reference 
is  made  to  the  words  of  Lord  Langdale  in  Colman  o.  The  Eastern  Coun- 
ties Railway  Company,  10  Bear.  114,  which  are  strong  upon  the  point 
DOW  before  the  Court.     It  may  be  contended  on  the  other  side  that,  in 
The  East  Anglian  Railways  Company  *v.  The  Eastern  Counties  r^rf^ot; 
Railway  Company,  11  Com.  B.  776  (E.  C.  L.  R.  vol.  78),  the  ^ 
action  was  against  the  Company  as  the  contracting  party ;  here  an  in- 
diridaal  is  sued,  as  having  undertaken  that  something  shall  be  done  by 
the  Company.     But  it  is  the  chairman  of  the  Company,,  who  undertakes 
that  they,  the  Company,  shall  do  an  illegal  thing.     [Matjle,  J. — The 
chairman,  legally,  is  in  the  same  situation  as  a  stranger  to  the  Com- 
pany.   The  corporation  is  ens  rationis:  the  chairman  or  any  other 
indlTidual  is  a  stranger  to  it.    The  averment  that  the  defendant  was 
chairman  would  not  have  been  traversable.     It  is  no  more  than  saying 
that  he  was  a  person  having  influence ;  which  is  not  a  circumstance  of 
toy  legal  weight.]    It  is  unnecessary,  however,  to  discuss  this  point : 
no  material  diatinction  arises  upon  it.    In  Beman  v.  Rufford,  1  Sim.  N. 
8.  650,  another  equity  decision  referred  to  in  the  East  Anglian  Com- 
pany's Caae,  a  railway  Company  agreed  with  two  others  that  its  line 
shoald  be  worked  by  the  two,  who  should  have  perfect  control,  and 
exercise  all  the  rights  of  the  firat-aentioned  Company,  for  twenty-one 
years.    Lord  Cranworth,  Y.  C,  expressed  a  strong  opinion  that  such  a 
contract  was  illegal,  but  directed  a  case  to  be  stated  for  a  Court  of 
law.    No  case,  however,  was  submitted.     The  present  contract,  there- 
fore, cannot  be  sustained,  according  to  the  authorities:  it  stands  upon 
the  footing  of  an  undertaking  by  A.  that  B.  shall  commit  a  breach  of 
duty,  and  do  that  which  is  against  public  policy,  and  a  fraud  upon 
parties  who  have  pecuniary  interests  involved. 

This  agreement  is  also  based  upon  the  supposition  that  the  South 
Eastern  Company  will  be  bound  by  a  contract  for  which  the  only  con- 
sideration is  that  the  *Dover,  &c..  Company  will  "  hand  over"  r«/«oi» 
to  them  the  scheme  depending  before  Parliament,  if  an  Act  *- 
should  be  obtained.    But  this  is  no  consideration ;  for  such  a  transfer 
is  illegal  and  could  not  be  carried  into  effect.    [Aldbrbon,  B. — The 
meaning  must  be  that  the  promoters  of  the  scheme  will  try  to  get  a 
power  to  transfer  inserted  in  their  Act.]    The  standing  orders  forbid 
such  a  claiise.(a)    Transfers  of  the  kind  are  always  made  by  a  distinct 
Act,  both  parties  being  before  Parliament  for  the  purpose.    Apart  from 
the  proposed  transfer,  the  mere  engagement  to  go  on  with  the  depend- 
ing bill  is  no  substantial  consideration.    [Maflv,  J. — ^Might  not  parties 
undertake  to  do  their  best  to  obtain  a  transfer ;  or  to  procure  an  Act 
authorizing  it  ?    And  would  not  such  an  undertaking  be  a  good  legal 

(a)  8—  standlDg  ordcn  of  Hmua  of  Lorda  ■•  to  prirato  bUli^  1S56 :  elzzzlz.  %  9.     BtandiBg 
orden  of  Hoaoo  of  Commooi^  1866 :  140, 141. 
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eonsideration  ?]  That  is  not  the  nndertaking  shown  by  this  reoori 
[Maule,  J. — Can  yoa  state,  as  a  proposition  of  law,  that  there  etnnot 
be  a  legal  transfer  of  any  possible  railway  7  And,  if  there  maj,  must 
not  it  be  understood  that  the  parties  contemplate  a  transfer  by  the  legal 
means  ?]  If  nothing  on  the  record  raises  such  a  presumption,  the  Court 
will  not  make  it.  Lord  Granworth,  Y.  G.,  was  evidently  inclined  to 
deny  the  legality  of  such  a  transfer,  in  Beman  v,  Rufford,  1  Sim.  N.  8. 
550.  [Maule,  J. — That  is  in  the  case  of  a  given  railway :  the  opinioa 
may  not  apply  to  all  future  ones.] 

The  Gourt  then  said  that  it  would  be  conyenient  to  hear  ChanneUj 
Serjt.,  on  this  part  of  the  case  before  entering  upon  the  bill  of  excep- 
tions. 
*6^71      ^^^^tn^,  Serjt.,  for  the  defendant  in  error,  plaintiff  below.-- 

"  -'  The  East  Anglian  Railways  Gompany  v.  The  Eastern  Coantiei 
Railway  Gompany,  11  Gom.  B.  775  (B.  G.  L.  R.  rol.  73),  is,  to  a  cer- 
tain extent,  an  authority  against  the  plaintiff  below.     But  there  the 
action  was  by  one  Gompany  against  another :  here  an  indindual  under- 
takes that  a  Gompany  shall  do  certain  acts :  and,  supposing  (which 
perhaps  ought  not  to  be  assumed  on  motion  in  arrest  of  judgment)  th&t 
the  South  Eastern  Railway  Gompany  named  in  the  declaration  is  the 
same  with  that  incorporated  and  regulated  by  stat.  6  &  7  W.  4,  c  hxr., 
it  is  not  to  be  taken  for  granted  that  the  South  Eastern  Gompany  eoald 
not  have  obtained  power,  by  private  Act  or  otherwise,  to  make  the 
required  transfer.    In  the  case  just  referred  to,  the  question,  betweea 
two  Gompanies,  turned  upon  their  statutory  powers  as  then  existing: 
the  Gompany  sued  had  no  existence  but  by  a  statute ;  and  its  powen 
could  be  measured  only  by  that.    [Maule,  J. — We  know,  by  a  poUie 
Act,  that  there  is  such  a  corporation  as  the  South  Eastern  Bailwty 
Gompany.]    The  case  is  not  the  same  as  if  they  were  sued  in  thit 
capacity.    If  the  contract  here  was  illegal,  the  matter  which  mskes  it 
so  should  hawe  been  averred  in  pleading :  it  does  not  appear  conda- 
sively  on  the  face  of  the  declaration.    [Mauls,  J. — I  think  the  Govt 
must  intend  that  the  South  Eastern  Gompany  is  that  mentioned  in 
the  Act,  and  no  other.(a)]    Still  the  distinction  remains,  between  the 
present  case  and  that  referred  to,  that  the  plaintiff  here  is  not  seeking 
to  make  the  Gompany  responsible  out  of  its  funds :  and  there  is  nothing 
illegal  in  a  contract  with  a  distinct  party,  binding  him  as  a  stranger, 
*6981  that,  in  ^consideration  of  a  certain  course  being  adopted,  he  shall 
^  pay  a  sum  as  an  indemnity  if  the  Gompany  do  not.    [Mauls,  J. 
— Tou  say  it  ought  not  to  be  assumed  in  such  a  case  that  the  thing  to 
be  done  by  the  Gompany  would  be  made  illegal  by  a  future  Act.]  Thst 
is  so.    The  parties  are  merely  anticipating  that  an  Act  will  pass  con- 
taining provisions  consistent  with  their  agreement ;  an  event  possible, 

(a)See  Clmroh  v.  Th«  Imperial  6u  Light  A  Coka  Compuy,  S  A.  A  B.  SSS^  T  (E.  a  i.  K. 
ToL83). 
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at  least.    [Maitlb,  J. — Soppose  the  defendant  below  had  wished  to 

plead  performance :  must  not  he  have  pleaded  that  the  Company  had 

done  that  which  the  plaintiffs  below  expected  to  be  done ;  that  is,  had 

defrayed  their  expenses  ?]    It  would  have  been  enough  to  eay  that,  in 

their  default,  defendant  paid.     [Maule,  J.-^He  could  not  plead  that 

except  by  way  of  accord  and  satisfaction.    Crbsswbll,  J. — Suppose  a 

man  contracted  to  sell  a  void  living ;  according  to  your  argument  it 

might  be  said,  in  support  of  such  a  contract,  that  an  Act  might  pass  to 

enable  him.   Flatt,  B. — The  argument  might  apply  even  to  a  contract 

that  some  one  should  commit  a  felony.]   It  would  not  apply  if  the  thing 

were  malum  in  se.    But  here  the  contract  is  not  immoral  or,  properly 

speaking,  illegal ;  there  is  merely  an  incapacity  in  the  way.    In  such 

a  case  a  party  may  lawfully  insure  the  performance  of  the  act ;  and 

that  is,  in  effect,  the  contract  descvibed  by  the  declaration.  The  defend* 

ant  below  might  have  supplied  his  Oompany  with  funds  to  defray  the 

Dover  and  Deal  Company*s  expenses.    [Maulx,  J. — To  ascertain  the 

legality  of  a  contract  we  must  see  whether  or  not  it  would  be  lawful  if 

fulfilled  according  to  its  terms.    Here,  if  that  were  done,  the  payment 

(though  under  the  circumstances  supposed)  would  be  a  payment  by  the 

Company ;  which,  according  to  the  cases  cited,  *would  be  a  mis-  r«/«oA 

appropriation  of  their  funds.]    Things  are  legal  .and  illegal  in  '* 

different  senses.     It  would  not  be  illegal  to  undertake  that  something 

should  be  done  by  a  person  not  sui  juris,  as  an  infant,  who  could  not 

legally  contract*    [Mauli,  J. — Suppose  the  undertaking  were  that  an 

infant  should  marry  without  proper  consent.]   That  would  be  an  evasion 

of  the  statute  law,  and  against  public  policy.    Here  the  undertaking  is 

only  that  the  Company  shall  do  the  thing  if  there  be  any  legal  mode; 

if  not,  that  the  defendant  himself  will  satisfy  the  plaintiffs,  or  provide 

the  Company  with  funds  to  do  so.    [Maulb,  J.— Then  the  Company 

woald  be  acquiring  funds  by  means  not  authorised,  and  applying  them 

to  objects  not  authorized.   It  might  as  well  be  said  that  they  could  dis* 

coant  bills  with  money  supplied  to  them  for  that  object.    They  are  not 

a  corporation  for  such  a  purpose.] 

Wation  (in  the  absence  of  Sir  F.  Kettjf\  in  reply,  was  stopped  by 
the  Court,  who  said  that  they  would  consider  of  this  point  before  they 
determined  upon  hearing  further  argument.  Cur.  adv.  vuU. 

Aldbrson,  B.,  on  a  subsequent  day  of  this  Term  (June  Ist),  delivered 
the  judgment  of  the  Court. 

We  do  not  think  it  necessary  to  hear  the  Soliettar-O-eneral  in  reply 
to  the  argument  of  my  brother  Channell  in  this  case ;  nor  to  consider 
the  questions  involved  in  the  bill  of  exceptions. 

We  are  of  opinion  that  the  declaration  does  not  state  any  sufficient 
canae  of  action,  and  that  the  judgment  ought  to  be  arrested  for  this 
defect.  This  involves  the  ^reversal  of  the  present  judgment  of  r^nofi 
the  Court  of  Queen's  Bench.  >-  ^^^ 
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The  declaration  states  that  a  certain  Oompany  had  been  formed  for 
the  parpose  of  making  a  railway  from  Dover  to  Deal,  which  reqaired  an 
Act  of  Parliament,  and  that  donbte  were  entertained  by  the  mantgiog 
oommittee  whether  it  was  expedient  to  apply  Ho  Parliament,  and  thift 
certain  negotiations  were  pending  between  the  managing  committee  ud 
the  South  Eastern  Railway  Company,  of  which  the  defendant  wts  the 
chairman,  as  to  certain  propositions  made  by  the  one  Company  to  the 
other ;  and  then  it  proceeds,  that,  in  consideration  that  the  miDagisg 
committee  would  not  abandon  their  objects,  but  would  proceed  there* 
with,  and  apply  to  Parliament  for  an  Act  to  authorize  the  making  of  the 
Deal  and  Dover  Railway,  and  would  hand  over  the  scheme  to  the  Sooth 
ISastern  Company  in  the  event  of  an  Act  being  obtained,  the  defeadint 
promised  the  plaintiffs  that,  in  the  event  of  the  application  to  Psrliimest 
lailing,  the  South  Eastern  Company  would  insure  the  Company  of  which 
the  plaintiffs  were  managing  committee  against  all  loss  which  might  be 
caused  to  the  said  Company  by  such  r^eotion  and  failure,  and  voold 
defray  and  pay  all  expenses  which  should  be  incurred  by  them  in  eidei> 
Touring  to  obtain  the  Act  of  Parliament.  The  declaration  then  |ffo- 
ceeds  to  make  the  necessary  averments  stating  the  attempt  andfsilare, 
and  amount  of  expenses  incurred,  which  the  plaintiffs  claimed  from  the 
defendant,  the  South  Eaatern  Railway  Company  having  flailed  to  make 
them  good. 

The  Solicitor-General  argued  that  this  promise  of  the  defendant  vii 
in  truth  a  promise  that  the  South  Eastern  Railway  Company  should  de 
»ftA11  ^^  ^Icgftl  thing,  and  that  *the  promise  was  therefore  void:  and 
-*  we  are  of  that  opinion.  This  is  not  like  the  promise  of  a  party 
that  an  act  impossible  to  be  done  shall  be  done  by  the  defendant  or  bj 
some  third  person ;  but  it  is  a  promise  that  an  act  shall  be  done  eoa- 
trary  to  the  public  law  of  the  country,  of  which  both  parties  are  boand 
to  take  notice.  The  act  is  therefore  illegal ;  and  the  promise  that  it 
shall  be  done  is  a  void  promise. 

The  question  is,  we  think,  determined  by  the  decision  of  the  Court 
of  Common  Pleas  in  East  Anglian  Railways  Company  v.  Eastern 
Counties  Railway  Company,  11  Com.  B.  775  (E.  0.  L.  R.  vol.  78).  It 
is  there  laid  down  that  a  railway  Company  incorporated  by  Act  of  Far* 
liament  is  bound  to  apply  all  the  funds  of  the  Company  for  the  purpoaei 
directed  and  provided  for  by  the  Act,  and  for  no  other  purpose  what- 
soever ;  and  then,  the  defendants  having,  inter  alia,  covenanted  to  pay 
the  costs  of  soliciting  bills  then  pending  in  Parliament,  it  was  held  that 
the  Act  incorporating  the  defendants,  being  a  public  Act,  mnst  be 
presumed  to  be  known  to  the  plaintiffs,  and  that  they  could  not  reooT^y 
inasmuch  as  the  covenant  entered  into  by  the  defendants  was  beyond 
the  scope  of  their  authority  as  a  corporation,  and  was  therefore  illegal 
Ibbd  void.  The  Court  there  say  that  such  a  contract  is  illegal,  because 
it  is  contrary  to  the  Act  of  Parliament  which  was  passed  to  give  then 
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certain  pinrora  as  a  corporation  for  public  purposes  of  advantage  to  the 
oountry  at  large  as  well  as  for  the  private  profit  of  the  individual  mem« 
bers  of  the  Corporation ;  and  they  add  that  the  actual  assent  of  the 
whole  body  of  ahareholdera  would  make  uo  real  difference  in  the 
Asttsr. 

If  this  be  aOy  both  plaintiffs  and  defendant  here  must  *be  r«/.Q9 
takeni  with  full  knowledge  of  the  powers  conferred  on  the  South  ^ 
Eastern  Railway  Company,  to  liuave  made  a  contract  by  which  the 
defendant  is  to  bind  the  Company  to  do  an  illegal  act ;  not  merely  an 
act  which  they  have  no  power  to  do,  but  an  act  contrary  to  public  policy 
and  the  provisions  of  a  public  Act  of  Parliament.  This,  we  think,  is  a 
Toid  contract,  and  one,  therefore,  which  cannot  form  the  proper  ground 
for  a  suit  in  a  Court  of  law.  The  declaration  is,  therefore,  we  think, 
bad:  and  the  judgment  ought  to  have  been  arrested  in  the  Court 
below* 

We  think,  therefore,  that  the  judgment  of  the  Queen's  Bench  must 
for  these  reasons  be  reTorsed,  and  that  judgment  be  now  arrested. 

Judgment  below  reversed. 

Judgment  arrested.(a) 

(•)  Set  M^w  •r  Norwfob  «.  WoffbUi  lUfliniy  Cempaiiy,  4  B.  4  B.  897  (B.  C.  L.  R.  roL  62); 
BoMl  9,  HortlL  SteffoKdihiM  BaUiMij  Conpuj,  4  S.  a  B.  79a. 


LOWE  V.  The  LONDON  and  NORTH  WESTERN  Railway  Com- 

pany.    May  26.(a) 

When  any  eoiporation  hM  MtaaHy  wed  and  o«eapled  Isod.  fbr  a  eorporate  porpoM,  by  permli- 
fton  of  the  owner,  it  u  liable  in  aMwnpaitfor  oae  and  ooeapaUon,  tboogh  tbere  be  no  oontraAt 
vader  seal  for  snob  oeonpaUoo. 

Vbere  tbe  corporation  eo  oeenpying  if  a  railway  eompany,  witbin  tbe  provision  of  stat  8  4  9 
YieL  e.  ]S»  Companiea  Claniee  ConaoUdaiion  Aet,  1845»  MOf,  97>  tbat  any  eontraet  wbicb,  if 
Blade  between  private  personi,  woald  be  valid  tbongb  made  by  parol  only,  may  be  made  by 
parol  on  behalf  of  tbe  company  by  the  direeton,  and  shall  bind  tbe  company,  such  parol  eon- 
traet may  be  prenimed  against  tbe  eompaay  in  an  action  for  ase  and  ocenpation,  in  the  absence 
of  direot  •▼idoaoe  to  the  oonlraxy,  upon  proof  of  actual  oooopatioa  by  the  corporation  of  ita 
agent 

Assumpsit  for  nse  and  occupation.    Plea:  Non  assumpsit.    Issue 
tbereon. 

On  the  trial,  before  Jervis,  C.  J.,  at  the  last  Spring  ^Assizes  r«/%oo 
for  Derby,  it  appeared  that  land  of  the  plaintiff  had  been  occo-  ^ 
pied  as  a  place  of  deposit  {or  bricks  and  other  materials,  used  in  con- 
Btructing  tbe  works  of  tbe  defendants,  by  a  person  alleged  to  be  their 
agent.  No  ^written  contract  or  authority  to  oocupy  the  lands  was 
prored.  The  London  and  North  Western  Railway  Company  are  a  cor- 
poration regulated  by  Acts  of  Parliament  which  incorporate  The  Comp 

(a)  And  Thuadfty,  May  STth.  Before  Lord  Campbell,  C.  J.,  Coleridge,  Erie,  and  Grompton,  Jn. 
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panies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  e.  16).  The  de- 
fence on  the  merits  was,  that  the  occapier  of  the  land  was  a  person 
constructing  the  works  under  a  contract,  and  that  the  occupation  wu 
bv  him  in  his  own  right,  and  not  as  agent  for  the  Companj.  It  was 
also  objected  that,  in  point  of  law,  the  defendants,  being  a  corporation, 
could  not  be  made  liable  in  this  action  unless  the  plaintiff  could  profo 
an  authority,  under  the  seal  of  the  Company  or  at  all  events  in  writing 
signed  by  the  directors,  to  occupy  the  lands. 

The  Lord  Chief  Justice  gave  leave  to  move  to  enter  a  nonsuit  on  tits 
ground,  and  left  it  to  the  jury  to  say  whether  the  defendants  had  in 
fact  occupied  by  their  agent.    Verdict  for  plaintiff. 

Maeaulatfj  in  last  Easter  Term,  obtained  a  rule  nisi  to  enter  a  nossrnt 
pursuant  to  the  leave  reserved,  or  for  a  new  trial  on  the  ground  tbt 
the  verdict  was  against  evidence* 

MiUeTf  Serjt.,  and  Satfei  now  showed  cause. — ^It  is  not  disputed  tlist, 
in  general,  a  corporation  cannot  contract  by  parol ;  but  to  this  nil« 
there  are  exceptions ;  Beverley  v.  Lincoln  Oas  Light  &  Coke  Compinv, 
*684T  6  ^-  *  B*  829  (E.  C.  L.  R.  vol.  83),  Church  v.  *The  ImperUl 
^  Gas  Light  k  Coke  Company,  6  A.  ft  E.  846  (£.  G.  L.  B.  toL 
83).     One  of  these  exceptions  is  where  the  promise  is  raised  by  impli- 
cation of  law,  as  in  Hall  v.  The  Mayor,  &c.,  of  Swansea,  5  Q.  B.  526 
(E.  C.  L.  R.  vol.  48).    So  a  corporation  cannot  make  an  actual  surrender 
of  a  lease  but  by  deed  under  their  seal ;  but,  if  they  accept  a  new  letse, 
this  is  a  surrender  in  law  of  their  first  lease ;  2  Bac.  Abr.  266  (7th  ed.), 
tit.  CorporatumSj  (E)  8.     It  is  obvious,  indeed,  that  a  contract  or  autlMH 
rity  implied  by  law  cannot  be  under  seal.    Now,  a  promise  to  pay  s 
reasonable  satisfaction  for  lands  held  or  occupied  by  the  defendants  is 
implied  by  law  from  the  occupation,  at  least  since  stat.  11  6.  2,  c  19, 
s.  14.     The  question  here,  therefore,  comes  to  be,  whether  the  Corporv 
tion  could,  without  making  a  writing  under  seal,  occupy  the  lands.    It 
has  been  repeatedly  decided  that  a  corporation  may  recover  as  plaintifi 
in  use  and  occupation ;  Dean  and  Chapter  of  Rochester  v.  Pierce,  1 
Campb.  466,  The  Mayor  of  Stafford  v.  Till,  4  Bing.  75  (E.  C.  L.  R. 
vol.  13),  Southwark  Bridge  Company  v.  Sills,  2  Car.  k  P.  371  (E.  C. 
L.  R.  vol.  12).     It  is  difficult  to  see  why  the  executed  authority  to 
occupy  should  be  void  if  by  parol,  when  the  executed  authority  to  permit 
to  occupy  is  good.     In  Finlay  v.  Bristol  k  Exeter  Railway  Com  pan  j, 
7  Exch.  409,  415,t  Parke,  B.,  says :  «« The  defendants,  a  corporation 
aggregate,  originally  agreed  by  parol  to  take  the  premises  in  question 
for  a  year.     Whether  or  no  that  agreement  was  binding,  it  is  not  neces- 
sary to  determine ;  for,  having  occupied,  they  became  liable,  according 
to  the  authorities,  to  pay  rent  for  the  period  they  occupied ;  and  in 
respect  of  that  an  action  for  use  and  occupation  would  lie."     But  in 
the  present  case  all  doubt  is  removed  by  The  Companies  Clauses 
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'Consolidation  Act,  1845  (8  ft  9  ^ot,  c-  16),  sect.  97,  which  j.^g„- 
enacts  that,  (<with  respect  to  any  contract  which,  if  made  between  '- 
private  persons,  would  bj  law  be  valid  althoagh  made  by  parol  only, 
and  not  reduced  into  writing,  such  committee  or  directors  may  make 
inch  contract  on  behalf  of  the  Company  by  parol  only,  without  writing." 
The  contract  to  pay  for  use  and  occupation  is  one  which  may  be  made 
by  private  persons  without  writing ;  and  therefore  it  may  bind  this  cor- 
poration if  made  by  the  directors  without  writing.  Whether  it  was  so 
made  or  not  was  a  question  for  the  jury. 

(The  arguments  on  the  other  ground  of  motion  are  omitted.     The 
Coart  held  that  the  rule,  on  this  point,  could  not  be  supported.) 

MeU&r  and  Maeaulay^  contri. — The  only  exception,  at  common  law, 
to  the  rule  that  a  corporation  can  contract  only  by  deed  under  seal  is 
where  the  case  is  one  of  necessity,  or  at  least  of  convenience  amounting 
almost  to  necessity ;  Church  v.  The  Imperial  Gas  Light  ft  Coke  Com- 
pany, 6  A.  ft  E.  846,  861  (E.  C.  L.  R.  vol.  88),  Mayor  of  Ludlow  v. 
Charlton,  6  M.  ft  W.  815,  822.t    Here  there  was  no  reason  why  the 
authority  to  occupy  should  not  have  been  under  seal.     It  is  true  that 
corporations  have  been  sometimes  held  entitled  to  9ue  in  respect  of  a 
parol  agreement,  where  the  consideration  has  been  enjoyed.   But  it  does 
not  follow,  as  haa  been  contended  on  the  other  aide,  that  corporations 
can  be  sued  upon  a  similar  agreement.    The  doctrine  of  mutuality  in 
contracts  does  not  apply  to  such  oases.     And  the  distinction  between 
actions  by,  and  actions  ^againat  a  corporation  upon  a  parol  con-  r^/*Q/» 
tract  is  noticed  in  the  judgment  in  Arnold  v.  The  Mayor  of  Poole,  '- 
4  M.  ft  0.  860,  896  (E.  C.  L.  B.  vol.  48).   Moreover,  in  the  present  case, 
the  consideration  in  respect  of  which  the  Corporation  are  sued  is  the 
enjoyment  of  land :  land  cannot  be  held  by  a  corporation  except  under 
a  sealed  agreement ;  and  therefore,  if  such  agreement  be  wanting,  they 
cannot  be  presumed  to  have  held  it.     As,  therefore,  the  consideration 
cannot  be  presumed  to  have  been  enjoyed,  an  action  of  assumpsit  will 
not  lie.    [Lord  Campbell,  C.  J. — The  liability  here  arises,  not  upon 
any  express  contract,  but  upon  the  fact  of  there  having  been  an  actual 
nse  and  occupation,  from  which  the  law  implies  a  promise.     In  Finlay 
V.  Bristol  and  Exeter  Railway  Company,  7  Exch.  409,t  Parke,  B.,  was 
evidently  of  opinion  that,  if  there  had  been  an  actual  occupation  by  the 
defendants  for  the  period  there  in  question,  they  would  have  been  liable 
in  assumpsit  in  respect  of  that  occupation.]    Too  much  stress  has  been 
laid  by  the  other  side  upon  an  expression  of  the  learned  Judge's  opinion, 
which  was  a  mere  dictum^  and  not  necessary  to  the  case.    [Lord  Camp- 
bell, C.  J. — It  agrees  in  principle  with  the  decision  of  this  Court  in 
Hall  r.  The  Mayor,  &c.,  of  Swansea,  5  Q.  B.  526  (E.  C.  L.  B.  vol.  48). 
Where  an  executory  contract  only  is  relied  upon,  such  contract  may  be 
void  as  against  a  corporation,  if  not  under  seal ;  but,  where  the  considera- 
tion for  it  haa  been  executed,  an  implied  promise  arises  by  law,  which 
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does  not  reqaire  any  agreement.]  Chnroh  v.  The  Imperitl  Gia  Light 
&  Coke  Oompany  decides  that  it  makes  no  difference  ivhetker  the  con- 
tract is  executed  or  execatory.  And  the  law  will  not  imply  a  proouie 
^aVTl  ^y  *  pAf^y  *wlio  can  contract  only  under  a  certain  form,  vhere 
-'  that  form  has  not  been  followed ;  Lamprell  v.  Billericay  Union, 
8  Exch.  288. t  [Lord  Gampbbll,  G.  J. — That  case  goes  rather  far;  it 
must  be  considered  as  contradicting  Sanders  v,  St.  Neots  Union,  8  Q. 

B.  810  (E.  C.  L.  R.  ToL  55).  Cromptov,  J. — The  Corporation  here 
may  contract  by  parol,  under  stat.  8  &  9  Vict.  o.  16,  s.  97.  Onght  i e 
not  to  infer  that  everything  has  been  rightly  done,  and  that,  if  there  be 
a  parol  contract,  it  has  been  made  agreeably  to  the  Act  ?]  It  v»ft  not 
suggested,  at  the  trial,  that  the  directors  had  entered  into  any  contract 
under  the  statute.  And,  to  sustain  an  action  on  such  a  contract,  tli 
authority  of  the  directors  to  bind  the  Conipany  must  be  regularly  prored; 
Bidley  v.  Plymouth  Grinding  k  Baking  Company,  2  Exch.  711,t  HcHnen- 
ham  V.  Wolverhampton  Waterworks -Company,  6  Exch.  187. t(a) 

Lord  Campbbll,  C.  J. — ^I  am  of  opinion  that  this  rule  mnat  be  & 
changed.    The  first  point,  the  questton  of  law,  is  one  which  the  defend- 
ants were  justified  in  advancing,  but  which  I  think  does  not  afford  anj 
defence  to  the  action.     It  is,  that  the  defendants,  being  a  corporation, 
are  not  liable  in  assumpsit  for  use  and  occupation,  inasmuch  aa  thej 
cannot  be  bound  by  any  contract  not  ander  seal.    We  must  asaamothat 
the  defendants  have  occupied  the  land  with  the  consent  of  the  plaiatif. 
Now  Dean  and  Chapter  of  Rochester  v.  Pierce,  1  Campb.  466,  and  tiie 
Mayor  of  Salford  v.  Till,  4  Bing  75  (E.  C.  L.  B.  vol.  18),  decide  that  a 
eorporation  may  sue  in  assumpsit  for  use  and  occupation,  where  the  land 
*R^R1  ^^  ^^^  occupied  *with  their  consent.    I  think  that  the  right 
^  is  reciprocal,  and  that  the  party  by  whose  permission  a  eorpora- 
tion has  occupied  lands  may  sue  them  in  assumpsit  for  use  and  occnpa- 
tion.     Then,  in  Hall  v.  The  Mayor,  &c.,  of  Swansea,  5  Q.  B.  526  (i> 

C.  L.  B.  vol.  48),  it  was  held  that  a  corporation  was  liable  to  an  acti<a 
for  money  had  and  received  in  respect  of  sums  which  tho  law  implied  a 
promise  by  them  to  repay.  That  was  not  a  case  where  the  doctrine  of 
necessity  applied ;  the  only  necessity  was  the  obligation  which  lies  npoa 
a  corporation  to  pay  its  debts ;  and  that  necessity  exists  here.  We  an 
also  bound  to  pay  great  respect  to  what  fell  from  my  brother  Parke  in 
Finlay  v.  Bristol  &  Exeter  Railway  Company,  where  he  intimated  that 
a  corporation  was  liable  in  assumpsit  for  use  and  occupation,  after  hav* 
ing  actually  occupied  and  enjoyed  the  land  with  the  consent  of  the 
owner.  But,  independently  of  those  authorities,  the  Corporation  here 
has  an  express  power,  under  sect.  97  of  the  Companies  Clauses  Con- 
BolidatioQ  Act,  1845,  to  make  a  parol  contract,  through  the  directors, 
for  an  occupation  of  land  which  is  necessary  for  carrying  out  the  nnde^ 

(a)  Sea  BmiUi  v.  The  Hall  GIass  Company,  11  Com.  B.  897  (E.  0.  L.  R.  rol.  T3);  Boyi}  Britiik 
Btak  «.  Torquad,  6  B.  a  B.  148  (B.  0.  L.  R.  toL  86X 
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taking ;  and,  if  snch  a  contraot  be  made,  the  Corporation  is  liable  to 
be  sued  in  aisompsit  in  respect  of  aach  oeoapation.  That  being  so^  we 
ought  not  to  defeat  the  jnatiee  of  the  ease  bj  asanming  that  no  such  parol 
contract  has  been  made,  when  its  existence  would  obviate  all  diflSonky* 
There  was  no  evidence  to  negative  the  existence  of  svoh  a*  contract ;  and 
ve  may,  therefore,  fairly  presume  it  to  have  existed, 

CoLBRiBGE,  J. — I  am  of  the  same  opinion.  As  to  the  first  point,  we 
may  assume  the  jury  to  have  found  that  the  *defendants,  by  their  r^aon 
agent,  had  occupied  the  plaintiff's  land,  by  his  permission,,  for  ^ 
the  purposes  of  the  Corporation.  In  the  case  of  an  ordinary  individual, 
the  law  would,  under  these  circumstances,  raise  a  promise  on  his  part 
to  pay  for  that  occupation,  which  would  support  an  action  of  assumpsit. 
There  are  cases  to  show  that  a  corporation  also  is  liable  upon  an  implied 
promise  of  this  kind ;  and  I  do  not  think  we  ought  to  limit  the  authority 
of  those  cases.  But,  moreover,  in  the  present  case,  the  Corporation 
had  clearly  aright  to  make  a  parol  contract,  by  means  of  their  direo« 
tors,  for  the  occupation  of  land  for  the  purposes  of  their  undertaking. 
There  is,  then,  no  legal  impediment  to  their  making  the  same  kind  of 
contract  as  that  which  a  private  individual  can  make :  and  we  must 
therefore  infer  that,  if  they  make  snch  a  contract,  thqr  are  subject  to 
the  same  liabilities  as  a  private  individual.  Independently,  therefore, 
of  the  anthorittes,  I  think  that  this  action  is  maintainable. 

Erlb,  J. — I  am  of  the  same  opinion.  I  think  there  was  evidence  to 
go  to  the  jury  of  an  occupation  of  the  plaintiff's  land  by  the  defendants 
for  a  corporate  purpose.  The  decisions  upon  the  question,  whether,  in 
respect  of  such  an  occupation,  an  action  will  lie  against  a  corporation 
without  proof  of  a  contract  under  seal  are,  no  doubt,  conflicting.  But 
the  Court  of  Exchequer,  which  has  always  been  disposed  to  maintain 
the  exemption  of  corporations  from  liability  in  respect  of  contracts  not 
under  seal,  laid  down,  in  Finlay  v.  Bristol  and  Exeter  Bailway  Co«a« 
pany,  7  Exch.  409,(a)  that,  where  a  corporation  had  actually  occupied 
land,  they  were  liable  to  an  action  of  assumpsit  for  use  and  occupation^ 
Here,  too,  the  ^corporation  have  a  statutory  power  to  enter  into  r^c^v^A 
parol  contracts  for  corporate  purposes :  if,  therefore,  they  enter  ^ 
into  snch  a  contract  (and  we  have  a  right,  in  the  absence  of  evidence  to 
the  contrary,  to  presume  that  they  have  done  so  here),  the  same  liability 
attaches  to  them  as  would  attach  to  an  ordinary  individual.  I  thinky 
therefore,  the  action  is  maintainable. 
Crompton,  J.,  concurred.  Bule  discharged.(i) 

(a)  See  p.  416.  4 

(&)  Sao  Hendanoa  v.  Avtinliaii  ^/al  StMm  Harigation  Conpany,  5  B.  A  B.  409(n.  0.  L.  Eb 
ToLSa). 
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CBOSTHWAITE,  Administrator,  &e.,  of  BARBOW,  deceased,  v. 

GABDNEB.    Jfoy  27. 

A.  deelared  u  administrator  of  B^  itating  that  defendant  in  B/s  Itfetime,  was  indebtad  to  B.  ti 
money  to  be  paid  by  defendant  to  B.  on  reqneet.  It  was  proved  that  B.  had  eonfeiactcd  witi 
defendant,  in  writing,  to  do  eertain  works  for^im  for  4002.,  to  bo  paid  npon  completioB  «f  tfct 
works :  B.  died  before  their  oompletion ;  and  A.,  before  he  had  taken  oat  letters  of  adrnhmtra- 
tion,  agreed  with  defendant  to  oomplete,  and  did  eomplete,  tiie  works. 

Held,  that  these  faets  did  not  support  the  declaration,  inasmoch  as,  the  oontraet  being  satin, 
and  the  works  unfinished  at  B.'s  death,  no  debt  accrued  from  defendant  to  B.  in  B.'8  tifietnae; 
although  the  new  agreement  with  A.  amounted,  as  between  him  and  defendant,  to  a  resdadhg 
of  the  original  oontraet,  which  would  entitle  A.,  as  administrator,  to  sue  on  a  quaatom  menit 
in  respect  of  the  work  done  by  B. 

Debt  by  plaintiff,  as  administrator  of  Robert  Barroir. 

The  first  count  stated  that  defendant,  in  the  lifetime  of  the  said  R. 
Barrow,  was  indebted  to  the  said  B.  Barrow  in  500/.  for  goods  sold  and 
delivered,  work  and  labour,  money  paid,  &o.,  and  on  an  account  stated; 
which  sum  was  to  be  paid  to  Barrow  by  defendant  on  request.  Breach, 
non-payment  to  Barrow  in  his  lifetime,  or  to  plaintiff  as  administrator. 
The  second  count  was  on  accounts  stated  between  defendant  and  plain- 
tiff as  admini8trator.(a) 

*MM  ^I^loas:  1.  Ne  uncques  administrator.  2.  (to  the  first  count) 
-^  Payment  to  Barrow.  8.  Payment  to  plaintiff  as  administrator. 
4.  That  Barrow  had  agreed  with  defendant  to  do  certain  carpenter's 
and  joiner's  work,  and  provide  materials  for  the  same,  for  415/.,  to  bo 
allowed  in  account  to  Barrow  on  tho  completion  of  the  works ;  that 
Barrow  executed  and  provided  the  greater  part  of  the  said  work  and 
materials,  and  that  after  his  death  plaintiff,  as  administrator,  ezeeatod 
and  provided  certain  other  work  and  materials  under  the  same  contract; 
and  that  the  accounts  stated  in  the  second  count  were  of  and  concemiog 
the  last-mentioned  work  and  materials  solely,  together  with  certun 
other  debts  due  from  defendant  to  Barrow  in  his  lifetime.  The  plea  then 
stated  a  set-off  of  money  due  from  Barrow,  in  his  lifetime,  to  defendant. 
The  replication  joined  issue  on  the  first  three  pleas,  and,  as  to  the  fourtb, 
alleged  a  discharge  by  defendant,  in  Barrow's  lifetime,  of  the  debt  there 
pleaded  by  way  of  set-off.     Issue  thereon. 

On  the  trial,  before  Oresswell,  J.,  at  th')  Liverpool  Spring  Assises, 
1852,  it  appeared  that  the  intestate,  Barrow,  in  April,  1850,  agreed  to 
do  certain  work  for  the  defendant  under  a  contract  in  writing  to  the 
following  effect. 

I,  the  undersigned  Robert  Barrow,  agree  with  George  Harrison  Gard- 
ner, Esq.,  to  perform  the  whole  of  the  joiner's  and  carpenter's  work  of 
the  new  residence  intended  to  be  erected  by  the  said  G.  H.  G.  at,  &c.; 
all  to  be  performed  in  the  very  best  workmanlike  manner,  in  every  way 
according  to  the  full  intent  and  meaning  of  the  plans,  elevations^  fcc. ; 
at  and  for  the  sum  of  4152. 

(a)  Ihii  oouat  wm  abandonad  at  tha 
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Barrow  died  in  ISSl,  haying  completed  a  portion  of  the  work  under 
this  contract.  The  plaintiff,  before  *he  took  out  letters  of  admi-  r^r^^o 
nistration,  had  agreed  with  the  defendant  to  complete,  and  did  '- 
complete,  the  remaining  portion  of  the  work  specified  in  the  contract ; 
in  respect  of  which  portion  the  claim  under  the  second  count  was  made.(a) 
It  was  objected,  for  the  defendant,  that,  as  the  contract  between  him 
sDd  Barrow  was  an  entire  contract,  no  debt  could  accrue  from  the 
defendant  to  Barrow  until  the  whole  of  the  work  had  been  completed, 
and  that  therefore,  as  Barrow  had  died  before  completing  it,  his  admi- 
nistrator was  not  entitled,  under  this  form  of  action,  to  sue  for  a  pro- 
portionate sum  in  respect  of  what  had  been  done.  A  yerdict  was  found 
for  the  plaintiff  for  922.,  leave  being  reserved  to  move  to  enter  a  non- 
fioit.    KnawkSf  in  last  Easter  term,  obtained  a  rule  nisi  accordingly. 

Atherton  and  Cowling  now  showed  cause. — The  plaintiff  sues  in  hia 
representative  character  for  money  due  to  the  intestate  in  his  lifetime ; 
and  the  ordinary  indebitatus  count  is  the  form  in  which  such  a  claim 
onght  to  be  stated.     The  only  special  count  of  which  the  plaintiff  could 
avail  himself  would  be  a  count  for  the  non-completion  of  the  contract 
by  the  defendant.    But  the  plaintiff  was  not  bound  to  bring  his  action 
in  that  form.     The  defendant  could  have  compelled  the  intestate's 
representative  to  complete  the  contract;   and  the  intestate's  repre- 
sentative is  therefore  entitled  to  sue  the  defendant  in  respect  of  the 
work  which  the  intestate  had  already  performed.     It  is  contended 
that  the  plaintiff  cannot  sue  for  a  proportionate  part  of  the  sum 
agreed  to  be  paid  by  the  defendant  under  the  contract,  *be-  r^e^n 
cause  the  intestate  had  not  fulfilled  his  part  of  the  contract  at  *- 
the  time  of  his  death.     But  the  employment  of  the  plaintiff  by  the 
defendant,  upon  the  intestate's  death,  amounted  to  a  rescinding  of 
the  original  contract;  and,  upon  its  being  rescinded,  the  defendant 
became  liable  to  pay  a  proportionate  part  of  the  whole  sum  payable 
under  the  contract.     The  case  is  analogous  to  that  of  a  servant  hired 
for  a  year,  and  dying  before  the  expiration  of  that  time :  his  representa- 
tive would  be  entitled  to  recover  the  proportionate  amount  of  the  yearly 
wages  which  was  due  at  the  servant's  death.    [Lord  Campbell,  G.  J.— 
I  do  not  see  how  the  averment  that  the  defendant  was  indebted  to  the 
intestate  in  hi$  lifetime  can  be  supported.]    As  soon  as  the  contract  was 
rescinded,  the  defendant  became,  in  contemplation  of  law,  the  intestate's 
debtor  in  respect  of  the  work  performed  by  him,  and  therefore  liable  to 
his  representative.     The  Statute  of  Limitations  would  begin  to  run, 
not  from  the  time  of  the  rescinding  of  the  contract,  but  of  the  performance 
of  the  work  by  the  intestate.  That  shows  that  the  liability  of  the  defendant 
caused  by  the  rescinding  of  the  contract  must  be  considered,  by  rela- 
tion, as  commencing  in  the  intestate's  lifetime.    [Lord  Campbell,  C. 
J* — Could  not  the  count  have  stated  that  the  defendant  was  indebted 

(«)  8m  p.  64<^  BOto  (a). 
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to  the  plaintiff,  as  admiaistrator,  for  work  and  labour  done  hj  the  intes- 
tate ?]  That  is  certainly  not  the  usaal  form.  [Crompton,  J. — ^It  wovU 
be  correct.  If  a  purchase  had  been  made  from  the  intestate,  for  which 
payment  was  to  be  made  on  a  day  which  happened  after  his  death,  hifl 
representatire  might  sue  for  the  purchase-money  under  a  similar  form. 
[Lord   Campbell,  G.  J. — The  diflicoUy  here  is  something  like  ths( 
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which  arose  in  ^framing  an  indictment  in  the  Case  of  the  Regi* 
cides,  Kelyng,  7,  10,  where  it  was  a  qnestion  in  whose  rei^  the 
erime  should  be  stated  to  have  been  committed.] 

Knowl€$  and  Joieph  Addison^  contra. — If  the  original  contract  htd 
been  rescinded  by  mntaal  agreement  between  the  intestate  and  the 
defendant,  the  plaintiff^  as  administrator,  could  have  recovered,  under  the 
present  form  of  action,  a  proportionate  part  of  the  sum  originally  agreed 
to  be  paid.  Bat,  as  the  contract  was  rescinded  after  the  death  of  the 
intestate,  the  defendant  was  not  indebted  to  the  intestate  in  his  lifetime; 
and  therefore  the  count  is  improperly  framed.  In  order  to  recover  under 
the  declaration  as  laid,  it  must  be  shown  that  the  intestate  himself  conld 
have  recovered  in  his  lifetime :  and  it  is  clear  that  he  could,  not  have 
done  so,  the  contract  not  having  been  then  rescinded ;  Sinclair  9.  Bowles, 
9  B.  &  C.  92  (E.  C.  L.  R.  vol.  17).  As  to  the  argument  on  the  Sutute 
of  Limitations :  in  Cowper  v,  Gbdmond,  9  Bing.  748,(a)  where  an  acttoa 
was  brought  to  recover  the  consideration-money  of  an  annuity  which 
had  been  granted  more  than  six  years  before  and  had  been  avoided,  at 
the  instance  of  the  grantor,  within  six  years,  it  was  held  that  the  sta- 
tute did  not  begin  to  run  till  the  annuity  had  been  avoided.  Churchill 
V.  Bertrand,'8  Q.  B.  568  (E.  C.  L.  R.  vol.  48),  (where  an  administra- 
trix was  sued  for  purchase-money  of  an  annuity  granted  by  the  intes- 
tate and  set  aside  by  hir  after  his  death),  is  to  the  same  effect.  The 
plaintiff  should  have  declared  either  on  a  special  count,  setting  out  the 
*f)4^1  ^^^S^°^'  contract,  the  '^'rescinding  of  it,  and  the  accruing  of  the 
^  defendant's  liability  to  the  plaintiff  in  consequence  of  such  re- 
scinding, or  in  the  form  which  has  been  suggested  by  the  Court,  of  an 
indebitatus  count  stating  that  the  defendant  was  indebted  to  the  plain- 
tiff, as  administrator,  in  respect  of  work  and  labour  performed  by  the 
intestate. 

Lord  Campbbll,  C.  J. — ^I  am  sorry  that  this  objection  should  pre- 
Tail ;  but  I  do  not  see  how  it  is  to  be  got  oyer.  The  declaration  states 
that  the  defendant,  in  Barrow's  lifetime,  was  indebted  to  Barrow  in 
money  which  was  to  be  paid  to  him  on  request.  Now  that  allegation  xa 
not  proved  by  the  agreement  which  was  put  in  evidence ;  for  by  that  it 
appears  that  Barrow  was  to  be  paid  only  upon  completion  of  the 
works.  Evidence,  however,  was  given  of  a  subsequent  agreement  between 
the  plaintiff  and  defendant  which  amounted  to  a  rescinding  of  the  ori* 
ginsl  contract ;  and  it  was  contended  that,  upon  such  rescindiog,  th* 

(a)  Sm  Hngginf  «.  CoatM^  •  Q.  B.  ttt  (X.  0.  L.  B.  toL  4S). 
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»-  ■  III  — ^^^» 

plaintiff  became  entitled  to  recover  for  what  bad  been  done  by  Barroir. 
Bat  it  is  clear  that  he  could  not  recover  it  as  a  debt  due  from  the  de- 
fendant to  Barrow  in  his  lifetime;  for,  during  Barrow's  lifetime,  the 
original  contract  was  in  full  force.  I  think  that  the  rescinding  of  it 
amoanted  to  an  agreement  hj  the  defendant  to  pay  for  what  had  been 
already  done,  upon  a  quantum  meruit  or  a  quantum  valebat ;  but  that 
agreement  took  place  after  Barrow's  death,  and  cannot  support  a  claim 
for  a  debt  due  to  Barrow  in  his  lifetime.  It  was  said  that  the  original 
contract  must  be  considered  as  having  been  put  an  end  to  ab  initio,  and 
as  having  never  existed.  But  such  a  doctrine  would  lead  to  various 
abenrdities  and  contradictions.  For  instance,  if  an  action  had  been 
%oaght  by  Barrow  in  his  lifetime,  while  the  original  contract  r^r^M^^ 
was  pending,  a  rescinding  of  the  contract  upon  the  very  day  of  ^ 
trial  would  give  the  plaintiff  a  good  cause  of  action,  though  he  had  not 
one  when  the  writ  was  issued.  As  to  the  argument  upon  the  Statute 
of  Limitations,  it  is  clear  that  the  statute  would  run  from  the  rescind- 
ing of  the  contract ;  otherwise  it  would  run  from  a  time  at  which  the 
aetion  had  not  accrued.  I  think,  therefore,  that  the  original  contract 
mast  be  considered  as  in  force  until  the  time  at  which  it  was  rescinded. 
The  first  count,  therefore,  is  not  proved.  I  do  not  see  that  there  was 
any  difficulty  in  framing  a  proper  count,  or  in  amending  at  the  trial. 

Coleridge,  J.— *I  also  regret  that  this  rule  must  be  made  absolute ; 
bat  the  law  is  clear.  The  declaration  alleges  that  the  defendant  was 
indebted  to  Barrow,  during  his  lifetime,  in  money  to  be  paid  to  him 
upon  request.  Now  before  Barrow's  death  there  was  no  debt  at  all  due. 
Between  that  time  and  the  rescinding  of  the  original  contract  there  was 
an  interval  during  which  Barrow's  representative,  if  there  had  been  one, 
might  have  sued,  though  not  in  the  present  form,  for  the  work  already 
done.  Then  comes  the  question,  whether  the  rescinding  of  the  original 
contract,  after  the  death  of  Barrow,  creates,  by  relation,  a  debt  due  to 
Barrow  in  his  lifetime.  I  see  no  ground  upon  which  such  a  view  can 
be  justified,  which  is,  in  fact,  contrary  to  the  very  meaning  of  the  word 
rescinding.  I  am  therefore  of  opinion  that  the  declaration  cannot  be 
supported. 

Erlb,  J. — I  am  of  the  same  opinion.  The  rules  of  pleading  do  not 
admit  of  this  form  of  action  being  ^supported  by  the  evidence  r«/t^i« 
which  was  brought  forward  at  the  trial.  I  think  the  powers  of  *- 
amendment  given  to  the  Court  at  Nisi  Prius  might  have  been  exercised 
in  favour  of  the  plaintiff,  if  an  application  U  that  effect  had  been 
made. 
Gbomptok,  J.,  concurred.  Bule  absolute. 

VOL,  xvm. — ^29 
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Ex  parte  DEATH.    May  28. 

The  gOTerning  body  of  a  TTnirenity  may  lawfully  iirae  a  decree  that  erery  tradetmaa  wifb  vkaa 
a  person  in  atatn  pnpQlarl  within  the  UniTersity  eontraeti  a  debt  exceeding  5^  sh»U  nuke  tli« 
tame  known  to  the  tntor  of  each  person's  eollege,  on  pain  of  being  diseoninased  if  bt  win 
doing  so :  and  in  ease  of  disobedienee,  they  may  enforce  such  decree  by  ordering  tbet  no  penoo 
in  statu  pupillari  shall  deal  with  the  tradesman  for  a  given  period. 

If  the  '^oe-Chanoellor,  attended,  on  sammons,  by  the  Heads  of  CoUeges,  makes  an  ericf  to  ii» 
oommnne^  in  porsoanee  of  sndi  decree,  this  ii  not  a  judicial  pgoeeeding  whieh  tko  Sipemr 
Courts  oao  restrain  by  prohibition. 

It  makes  no  difference,  as  to  these  points,  that  the  decree  contains  other  dittinet  ref^iUtitM 
whieh  il  re<iaires  lioeneed  TiotoaUers  to  oomply  with  on  pain  of  being  deprived  of  their 
Ueenses. 

The  proceeding  for  the  purpose  of  diseommuning  does  not  become  jodieial  by  the  Viee-ChiaMlkT, 
through  his  offleer,  giving  notice  to  the  party  oomplained  of  that  the  meeting  will  lebel^iti 
given  time  and  place,  and  summoning  him  or  giving  him  liberty  to  attend,  for  the  pnqmeof 
answering  the  oomplaint  or  offering  explanation :  nor  is  the  party  entitled,  on  that  aecoftot,  t« 
demand  admittance  for  his  attorney. 

Watson  moved  for  a  rule  calling  on  the  Vice-Chancellor  of  the  Uni- 
versit J  of  Cambridge^  and  the  several  Heads  of  Colleges  there,  as  ako 
on  the  Rev.  Michael  Angelo  Atkinson,  M.  A.,  to  show  cause  vhj  i  pro* 
hibition  should  not  issue  to  restrain  all  proceedings  in  respect  of  i  cer- 
tain complaint  by  the  said  M.  A,  Atkinson  against  John  Death  foraa 
alleged  violation  of  a  certain  decree  or  edict  made  by  the  Yice-ChaQ- 
cellor  and  Heads  of  Colleges  of  the  said  University  on  11th  Febroir;, 
1847, 

The  motion  was  grounded  on  an  affidavit  of  John  Death,  fitating: 
*f>iftl  ^^**  Courtenay  John  Vernon,  formerly  ^student  of  Triniij 
^  College,  Cambridge,  being  indebted  to  deponent  in  143/.  ITtt 
deponent,  in  March,  1852,  instructed  his  attorney  to  apply  by  letter 
for  payment ;  and  deponent's  attorney,  by  his  direction,  wrote  a  letter 
to  the  Rev.  M.  A.  Atkinson,  tutor  of  the  said  College,  stating  his  inten- 
tion  to  sue  Mr.  Vernon  for  the  debt ;  and  that  deponent  according); 
commenced  an  action  in  the  Court  of  Queen's  Bench  against  Mr.  Yenon, 
who  soon  afterwards  paid  the  debt  and  costs.  That  Mr.  YernoQ  vas 
not  living  in  or  near  the  University  when  the  letters  were  written  and 
action  brought.  And  that  no  tutor  of  the  said  College  required  depo- 
nent to  send  notice  to  him  of  the  amount  of  the  said  debt  at  the  end  of 
every  quarter  or  at  any  other  period.  That,  on  8th  May,  deponent  was 
served  with  the  following  summons  under  the  hand  and  seal  of  office  of 
the  Vice-Chancellor. 

it  Cambridge  University,  to  wit.  To  John  Crouch,  Yeoman  BedcD. 
Whereas  the  Rev.  M.  A.  Atkinson,  Master  of  Arts  and  tutor  of  Tnnitj 
College  in  this  University,  has  made  information  before  me  that  JobB 
Death,  horse  dealer  and  livery-stable  keeper,  of  Jesus  Lane,  Cambridge, 
has  allowed  Courtenay  John  Vernon,  student  of  Trinity  CoU^  and  a 
person  in  statu  pupillari,  to  contract  with  him  the  said  John  Death  a 
debt  exceeding  the  sum  of  52.  without  sending  notice  of  the  same  at 
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the  end  of  every  quarter  to  the  said  M.  A.  Atkinson,  in  violation  of  a 
deeree  of  the  Vice-Ghaneellor  and  Heads  of  Colleges  dated  Febroarj 
11th,  1847 :  Yon  are  hereby  authorized  and  directed  to  summon  the 
said  John  Death  before  me  at  King's  College  Lodge  on  Monday  next 
the  10th  instant,  at  the  hour  of  11  o'clock  in  the  forenoon,  to  answer 
the  said  complaint. 
«<  GiTen,"  &c.,  «<  the  8th  day  of  May,  A.  D.  1852. 

(« RiCHD.  Okbs,  Vice-chancellor  of  the  University."    (l.  6.) 
"^Ther  deponent  stated  that,  at  the  prescribed  time,  he  went  to  r^t/^  o 
King's  College  Lodge  to  answer  the  complaint,  with  an  attor-  *- 
ney,  Mr.  Cooper,  whom  he  had  retained  «« for  the  purpose  of  advising 
and  assisting  him  in  making  his  defence  to  the  said  complaint ;"  but, 
admittance  being  denied  to  the  attorney,  deponent  did  not  enter  the 
Lodge.    The  attorney,  who  claimed  admission  both  in  that  character 
and  as  one  of  the  public,  made  several  attempts  afterwards  to  go  in,  as 
did  other  persons ;  but  they  were  prevented  from  doing  so.     On  May 
21st  the  School-keeper  of  the  University  served  the  deponent  with  a 
document  in  these  terms. 
«  May  21st,  1852. 

"  I  am  desired  to  inform  you  that  there  will  be  a  meeting  of  the 
Yiee-Chancellor  and  Heads  of  Colleges  on  Monday  the  24th  inst.,  at 
King's  College  Lodge,  at  11  o'clock  in  the  forenoon,  to  hear  the  com- 
plaint made  by  Mr.  Atkinson  of  Trinity  College  of  your  not  having 
complied  with  the  regulation  which  requires  tradesmen  and  others  to 
give  notice  to  tutors  of  Colleges  of  debts  incurred  by  their  pupils ;  and 
that  you  are  at  liberty  to  attend,  if  you  please,  for  the  purpose  of 
giving  any  explanation,  but  that  you  must  come  alone.  Thos.  JoHir- 
80N,  for  the  University  Marshal.  To  Mr.  John  Death,  of  Jesus  Lane, 
horse  dealer  and  livery-stable  keeper." 

The  deponent  had  no  other  notice  or  knowledge  of  the  said  com- 
plaint ;  nor  any  other  summons  to  appear  and  answer.  He  did  not 
attend  the  meeting,  but  was  informed  and  believed  that  it  was  attended 
by  the  Yiee-Chancellor,  several  Heads  of  Colleges,  the  Registrar,  and 
the  complainant :  and,  on  the  said  24th  May,  the  said  Yiee-Chancellor 
and  certain  Heads  of  Colleges,  for  *and  in  respect  of  the  matter  r^c^^cA 
of  the  said  complaint  of  the  said  M.  A.  Atkinson,  pronounced  the  *- 
deponent  to  be  discommuned  until  the  end  of  next  term. 

On  May  25th,  a  printed  decree  in  the  following  terms  was  posted  up 
in  the  several  Colleges. 

«<  King's  College  Lodge,  May  24th,  1852. 
<<  Whereas  it  has  been  proved  that  John  Death,  horse  dealer,  of 
Jeeus  Lane,  has  neglected  to  comply  with  an  edict  of  the  Yice-Chan* 
cellor  and  Heads  of  Colleges,  by  which  all  tradesmen  and  dealers  with 
whom  any  person  in  statu  pupillari  shall  have  contracted  a  debt  exceed- 
ing the  sum  of  5{.  are  required  to  send  notice  of  the  same  at  the  end 
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of  every  qasrter  to  the  College  tutor  of  the  person  so  indebted,  vA 
warned  that  unless  they  do  so  they  will  be  diseommuned :  It  is  ordered 
and  decreed  by  the  Yice-Ohanceller  and  Heads  of  Colleges  whose  Dimtfl 
are  underwritten,  that,  from  the  present  date  until  the  end  of  oext 
term,  no  person  in  statu  pupillari  shall  either  directly  or  indirectly 
contract,  bargain,  buy  or  sell,  or  have  any  tradings  or  dealings  vi& 
the  said  John  Death :  and,  that,  if  any  person  in  statu  pupiUari  slisll 
presume  to  disobey  this  decree,  he  shall  for  his  misdemeanor  and  con- 
tumacy be  punished  by  suspension,  rustication,  or  expulsion,  u  the 
case  shall  appear  to  the  Vice-Chancellor  and  the  Heads  of  College  to 
require. 

«(Rd.  Okes,  yice-Chancellor.  GilS.  Ainslie.  Geo.  Archdale.  & 
Tatham.  W.  Whewell.  H.  Philpott.  J.  Cartmell.  6.  £.  Corrie. 
J.  Pulling.     T.  Worsley.    T.  B.  (Jeldart. 

<4  }f .  B. — The  description  of  persons  « in  statu  pupillari'  comprebends 
all  undergraduates  and  bachelors  of  arts." 

*R<^11  ^'^^  deponent  further  stated  information  and  belief  *thtttli« 
-^  Vice-Chancellor  and  Heads  of  Colleges  intended  to  enforce  tbe 
(^aid  decree.  He  added  that  his  principal  customers  were  stadents  of 
the  University :  that,  as  he  believed,  the  enforcement  of  the  decree 
would  cause  him  a  pecuniary  loss  of  4502. :  and  that  he  was  not,  and 
never  had  been,  a  member,  or  servant  to  a  scholar,  of  the  UniTersitT, 
or  a  common  minister  thereof. 

The  attorney,  Mr.  Cooper,  who  was  town  clerk  of  the  boroogb  of 
Cambridge,  made  an  affidavit,  citing  the  charters  of  Edward  III.,  Rich- 
ard II.,  and  Queen  Elizabeth,  which  give  to  the  Chancellor  of  the  Ufii- 
versity  of  Cambridge  exclusive  cognisance  of  pleas  where  a  master, 
scholar,  scholar's  servant,  or  common  minister,  of  the  University  is  a 
party ;  and  stat.  13  Eliz.  c.  29,  confirming  the  said  charters.  The 
affidavit  went  on  to  state :  That  the  right  to  make  statutes  for  the  gov- 
ernment of  the  said  University  is  vested  in  the  Begent  and  Non  Bege&t 
Doctors  and  Masters  of  the  said  University,  commonly  called  the  Senate; 
but  that  certain  statutes  for  the  government  of  the  said  University  hare 
from  time  to  time  been  made  by  the  Crown  and  accepted  by  the  seQSte 
of  the  said  University,  and  that  the  principal  or  governing  body  of 
statutes  was  made  by  Queen  Elizabeth  in  the  12th  year  of  her  reign: 
and  that,  under  such  statutes,  the  Chancellor  and  Heads  of  CoUegee 
are  empowered  to  explain  and  determine  doubts  in  the  said  statotes; 
and  that  thereby  the  Chancellor,  with  the  consent  of  the  Heads  of  Col* 
leges,  is  empowered  to  assign  and  impose  penalties  for  the  violatioa  of 
such  statutes  in  all  cases  where  no  express  penalty  is  by  the  saidstatates 
imposed.  That  the  Vice-chancellor  and  Heads  of  Colleges  of  the  said 
University  have  been  accustomed  from  time  to  time  to  make  decrees 
*6521  ^^^^^»  ^although  not  warranted  by  the  limited  powers  vested  ia 
J  them  by  the  said  statateSi  or  by  the  oonatitutipn  of  the  eaid  Uai- 
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yersitj,  hare  for  the  most  part  related  exclasively  to  the  junior  meai- 
bera  of  the  said  University,  who  not  being  in  a  situation  to  contest  their 
validitj,  such  decrees  have  been  submitted  to;  but  that  (with  few  and 
for  the  most  part  recent  exceptions)  the  Yice-Chancellor  and  Heads  of 
Colleges  have  not  attempted  to  make  decrees  relating  to  the  inhabitants 
of  the  town  of  Cambridge :  and  that  in  several  of  the  excepted  cases 
such  decrees  have  been  successfully  resisted  by  the  inhabitants  of  the 
said  town.  That,  on  11th  February,  1847,  the  Vice-Chancellor  and 
Heads  of  Colleges,  without  (as  deponent  verily  believes)  having  any 
lawful  power  or  authority  so  to  do,  made  certain  decrees,  of  which  a 
copy  hereafter  follows,  viz. 

<(St.  Catharine's  Hall  Lodge,  Feb.  11,  1847. 
«  Whereas,  it  is  highly  injurious  to  the  good  order  and  discipline  of 
the  University  that  facilities  should  be  afforded  to  persons  in  statu  pupil* 
lari  to  contract  without  the  knowledge  of  their  tutors  large  debts,  or 
debts  with  a  long  extension  of  credit,  notice  is  hereby  given  that,  if  any 
vintner  or  victualler  shall  be  proved  before  the  Vice-chancellor  to  have 
permitted,  after  the  date  hereof,  any  person  in  statu  pupillari  to  con- 
tract a  debt  for  wine  or  spirituous  liquors  exceeding  the  sum  of  lOL 
without  the  knowledge  and  consent  of  the  tutor  of  such  person,  he  shall 
be  deprived  of  his  license.    Also  that  every  vintner  or  victualler  with 
whom  any  person  in  statu  pupillari  shall  hereafter  contract  any  debt 
for  wine  or  spirituous  liquors  shall  be  required  to  send  notice  of  the 
amount  of  the  same  at  the  end  of  each  quarter  to  the  College  tutor  of 
the  person  so  indebted,  on  pain  of  ^deprivation  of  his  license  if  r:^/.cq 
he  shall  be  proved  to  have  neglected  to  comply  with  this  regula-  ^ 
tion.     Notice  is  also  hereby  given  that  every  tradesman  or  dealer  with 
whom  any  person  in  statu  pupillari  shall  hereafter  contract  a  debt  ex- 
ceeding the  sum  of  SL  shall  be  required  to  send  notice  of  the  amount 
of  the  same  at  the  end  of  every  quarter  to  the  College  tutor  of  the  per- 
son so  indebted,  on  pain  of  being  punished  by  discommuning  or  other- 
wise as  to  the  Vice-Chancellor  and  Heads  of  Colleges  shall  seem  fit.  Also 
that,  if  any  vintner,  victualler,  tradesman,  dealer,  or  other  person,  shall 
take  from  a  person  in  statu  pupillari  without  the  knowledge  and  consent 
>f  his  College  tutor  a  promissory  note,  he  shall  for  so  doing  be  punish- 
^d  hj  deprivation  of  his  license,  by  discommuning,  or  otherwise,  as  to 
he  Vice- Chancellor  and  Heads  of  Colleges  shall  seem  fit. 

s&  H.  Philpott,  Vice-Chancellor.  Herbert  Jenner  Fust.  G.  Neville 
yrenville.  Q.  Thackeray.  William  Webb.  W.  French.  J.  Lamb. 
filbert  Ainslie.  John  Graham.  Geo.  Archdall.  R.  Tatham.  W. 
lodgson.  B.  Chapman.  Rob.  Phelps.  W.  Whewell.  T.  Worsley." 
The  deponent  further  stated :  That  the  earliest  notice  which  he  has 
3«t  of  the  said  University  proceeding  to  punish  any  inhabitants  of  the 
own  of  Cambridge  by  prohibiting  the  scholars  of  the  said  University 
rom  deskUng  with  them  occora  in  the  reign  of  Henry  VII.,  in  (as  this 
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deponent  belieres)  tbe  year  1493 ;  when  it  appears  that  that  King  td* 
dressed  letters  missive  to  the  yice-Chancellor,  Commissary,  Proctors 
and  Scholars  of  the  said  University,  requiring  them  to  revoke  and  pall 
down  certain  prohibitions  they  had  set  np  in  divers  places  within  tb« 
said  University  commanding  thereby  that  no  man  should  bay  or  tell 
with  divers  burgesses  of  the  said  town. 

♦R'^J.I  *^I^A^9  ^^  Sd  November,  1575,  the  Senate  of  the  said  Unirersitj 
^  o&ade  a  statute  or  decree  that,  if  any  of  the  townsmen  skooid  im- 
pugn the  liberties,  privileges,  or  customs  of  the  said  University,  or  exhibit 
gross  ingratitude  against  the  University,  the  scholars  or  their  eerraDti, 
and  should  be  thereof  convicted  by  the  judgment  of  the  Yice-Chancellor 
and  the  major  part  of  the  Heads  of  Colleges  and  other  doctors  then  in 
the  University,  no  scholar,  nor  any  one  living  under  the  pririlege  of 
scholars,  should  contract,  buy,  or  sell  with  such  ungrateful  person  nnder 
the  penalty  of  100  shillings,  to  be  paid  to  the  common  chest  of  the 
said  University  as  often  as  they  should  attempt  anything  against  that 
decree. 

That,  on  27th  May,  1587,  the  Vice-chancellor  and  the  major  part  of 
the  Heads  of  Colleges  and  other  doctors  then  in  the  said  UniTenitj 
made  a  decree  prohibiting  under  the  penalty  of  100  shillings  any  scholar 
or  person  having  scholar's  privilege  to  buy,  sell,  contract,  or  commnu- 
cate  with  John  Edmunds,  then  Mayor  of  the  said  town  of  Cambridge, 
on  account  of  his  ingratitude  to  the  sadd  University  and  the  scholars 
thereof  and  their  servants* 

That,  on  4th  September,  1587,  the  Senate  passed  two  graces,  vhidi 
were  set  forth :  The  first,  after  a  preliminary  recital,  proceeded :  "May 
it  please  you,"  &o.,  «<to  have  it  decreed,"  &c.,  that  any  burgess,  roing 
out  writs  in  the  courts  at  Westminster,  tending  to  the  hurt  and  im- 
peachment  of  the  liberties  and  privileges  of  the  University,  shall  '*be 
presently  accounted  and  be  as  a  person  or  persons  diseommuned  from 
the  society  and  benefit  of  this  University  in  all  respects  and  to  sU  pnr- 
poses  in  such  sort  as  it  may  appear  it  hath  been  in  such  cases  practised 
and  used ;  and  that  every  person,  scholar,  scholars,  servant,  or  public 
i^f^:'t--y  minister  of  the  University  either  ^wittingly  or  of  wilful  negii- 
^  gence  contracting  or  bargaining  with  the  said  person  or  persooi 
or  any  other  by  your  authority  upon  other  causes  lawfully  discommoned, 
and  thereof  convicted  before  the  Vice-chancellor  for  the  time  being 
and  the  greater  part  of  the  Heads  of  Colleges  and  doctors  in  the  Uni- 
versity, and  by  them  so  adjudged,  shall  by  virtue  of  this  your  ordinance 
and  statute  therein  be  utterly  made  void  and  incapable  of  any  degree, 
office,  or  other  benefit  or  privilege  unto  the  University  belonging, 
besides  the  mulct  already  provided,  until  he  be  thereunto  restored  bj 
your  common  consent  in  this  place  therein  obtained."  The  second  grace 
provided  for  better  making  known  the  names  of  diseommuned  persons. 

The  affidavit  then  stated  further  instances  of  discommuning  in  1629 
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and  1705  (for  other  offenoes  than  that  of  suing  oat  process  at  West^ 
minster  against  members  of  the  University) ;  and  it  concluded  as  fol- 
lows. <(  That  within  the  last  twenty-six  years  various  persons  have  been 
discommuned  by  the  Vice-Chancellor  and  Heads  of  Colleges  for  various 
alleged  offences  said  to  have  been  committed  by  such  persons,  and  where- 
of they  have  been  convicted  by  the  yice-Chancellor  and  Heads  of  Col- 
leges. That  in  the  Court  of  the  Vice-Chancellor  of  the  said  University 
(which  under  the  said  letters  patent  of  Queen  Elisabeth  is  a  Court  of 
record)  the  Heads  of  Colleges  usually  act  as  assessors  or  assistants  to 
the  said  Vice-Chancellor :  yet,  although  it  has  been  decided  by  this 
Honourable  Court  that  there  is  no  such  Court  in  the  said  University  as 
the  Court  of  the  Vice-Chancellor  and  Heads  of  Colleges  (notwithstand* 
ing  that  in  certain  cases  the  statutes  of  the  University  require  the 
assent  *of  the  major  part  of  the  Heads  of  Colleges  to  the  pun-  p«i«e^ 
ishment  to  be  inflicted  by  the  said  Court),  deponent  is  informed  ^ 
and  verily  believes  that  the  Vice-Chancellor  and  Heads  of  Colleges  now 
claim  to  have  the  power  to  inflict  punishments  for  the  violation  of  tha 
decrees  made  by  them,  and  allege  that  in  such  cases  they  can  proceed 
without  summoning  the  party  accused  or  giving  him  due  notice  of  the 
charge  against  him ;  that  such  party,  if  he  attends,  can  only  do  so  by 
grace  and  favour  and  not  as  of  right ;  that  he  is  not  entitled  to  anj 
legal  assistance  in  making  his  defence  to  the  charge ;  that  the  publ^ 
have  no  right  whatever  to  be  present  at  any  of  the  proceedings  in  rekr 
tion  to  such  charge  or  the  investigation  thereof;  and  that  such  pro* 
ceedittgs  are  not  to  be  considered  as  taking  place  in  a  Court,  althougfai 
aa  this  deponent  is  informed  and  verily  believes,  the  Registrary  of  the 
University  (who  is  the  proper  officer  of  the  Vice-Chancellor's  Court) 
attends  on  all  occasions  when  the  Vice-Chancellor  and  Heads  of  CoU 
leges  meet  to  consider  such  cases,  and  records  the  proceedings  of  the 
said  Vice-Chancellor  and  Heads  of  Colleges  upon  and  concerning  such 


cases." 


Watton  now  contended  that  the  decree  of  1847,  the  supposed  autho* 
xity  for  the  proceedings  complained  of,  was  one  which  the  Vice-Chan* 
cellor  and  Heads  of  Colleges  had  no  power  to  make ;  and  he  referred 
to  the  statutes  of  the  University,  and  constitution  of  the  Vice-Chan- 
eellor's  Court,  as  shown  in  Rex  v.  The  Chancellor,  Jcc,  of  the  Univerr 
sity  of  Cambridge,  6  T.  R«  89.  [Lord  Campbbll,  C.  J. — If  the  decree 
of  1847  is  a  nullity,  does  the  case  *admit  of  a  prohibition  7]  r^gc* 
There  is  a  summons  to  appear  before  the  Vice-Chancellor ;  the  ^ 
proceeding  assumes  to  be  judicial ;  and  the  result  is  a  heavy  penalty 
upon  the  party  now  moving.  [Lord  Campbell,  C.  J. — If  the  Vice* 
Chancellor  chooses  to  withdraw  the  license  which  a  person  had  to  re- 
ceive undergraduates  in  his  house,  can  that  party  claim  to  attend  the 
bearing  of  the  case  with  attorney  and  counsel  ?]  This  is  not  a  case  of 
license.    The  tradesman  has  a  right  to  carry  on  his  business.    If  the 
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proceeding  is  said  to  be  one  instituted  before  the  yice-Chancellor  and 
Heads  of  Colleges,  the  answer  is,  that  there  is  no  such  body  for  this 
purpose.  [Lord  Campbell,  C.  J. — Can  this  proceeding  be  the  snbjeet 
of  a  judicial  prohibition  ?  CoLBRn>0B,  J. — Might  not  the  Yice-Chaa- 
eellor  and  Heads  of  Colleges  in  the  exercise  of  their  proper  anthoritj 
forbid  any  dealing  at  all  with  the  nnd^rgradaates  ?]  The  steps  are 
taken  here  in  jadicial  forms.  [Lord  Campbell,  C.  J. — ^Yoa  most  look 
to  what  is  actaallj  done.  CoLBRn)0B,  J. — ^These  proceedings  relate  to 
persons  in  statu  pupillari.  Suppose  a  boy  at  Eton  were  forbidden  to 
deal  at  a  particular  shop  and  did  so,  and  the  case  were  such  that  the 
head  master  ordered  every  boy  to  forbear  dealing  at  that  shop :  could 
such  an  order  be  contested  ?  Crompton,  J. — The  forms  here  amonnt 
to  no  more  than  telling  the  tradesman  what  is  about  to  be  done,  and 
allowbg  him  to  be  heard.]  In  the  case  In  re  The  Chancellor,  &c.,  of 
Oxford  and  Taylor,  1  Q.  B.  952  (E.  C.  L.  R.  vol.  41),  and  in  Speak- 
man's  Case,  1  Q.  B.  965,  note  (a)  (E.  C.  L.  R.  vol.  41),  there  cited, 
discommuning,  at  Oxford,  was  treated  as  a  proceeding  of  the  Unirer* 
sity  Court.  Here,  the  proceeding  is  either  in  the  Yice-Chancellor's 
*fi^ft1  ^^^^^  ^^  ^^  ^  Court  (of  the  Yice-Chancellor  and  Heads  of  CoUegei) 

^  *which  does  not  exist  for  such  a  purpose.  The  letters  missiTe  in 
the  cases  of  discommuning  under  Henry  YIL,  mentioned  in  the  afEda- 
Tit  of  Mr.  Cooper,  were  in  the  nature  of  a  prohibition.  The  power, 
therefore,  to  make  the  decree  of  1847  may  be  now  disputed.  [Lord 
Campbell,  C.  J. — ^If  the  University  exceed  their  jurisdiction  oyer  their 
own  pupils,  can  we  question  that  act  in  a  prohibition  f]  Yirtually,  the 
proceeding  is  an  imposition  of  penalty  upon  the  tradesman.  [Lord 
Campbell,  C.  J. — That  is  not  the  object :  it  is,  to  prevent  the  pupils 
from  incurring  debts  which  they  are  not  able  to  pay.  Coleridge,  J. 
-—Suppose  they  ordered  that  no  person  in  statu  pupillari  should  have 
more  than  three  coats,  and  forbade  dealing  with  any  tradesman  who 
would  supply  more.]  They  might  discommune  for  the  most  frivolous 
reason ;  as,  if  a  tradesman  kept  his  shop  open  beyond  a  certain  hour. 
[Lord  Campbell,  C.  J. — ^Well :  would  a  prohibition  lie  ?  Coleridge, 
J. — What  would  apply  to  the  University  would  apply  to  schools,  great 
and  small.]  Masters  of  schools  are  not  judicial  officers.  [Colbridos, 
J. — ^Tou  assume  that  the  Yice-Chancellor  and  Heads  of  Colleges  acted 
as  judicial  officers  here.]  The  decree  of  1847  gives  powers  beyond  that 
of  discommuning,  and  which  imply  a  judicial  authority.  The  subject 
is  an  important  one,  and  at  any  rate  fit  to  be  fully  discussed. 

Lord  Campbell,  C.  J. — To  grant  this  rule  would  be  interfering  most 
improperly  with  the  discipline  of  the  University.  I  approve  highlj  of 
the  decree  of  1847 :  I  think  it  legal,  and  should  be  sorry  if  there  were 
any  obstacle  to  its  being  enforced.  No  ground  of  objection  has  been 
*6591  ^"^^^'^     There  is  no  judicial  proceeding:  only  *a  regulation  it 

•^  made,  and  a  very  wholesome  one  for  those  under  the  care  of  the 
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University,  that  tbej  shall  not  be  permitted  to  run  up  debts  of  a  certain 
amount  without  notice  being  giyen  to  a  tutor.  Discommuning  is  only 
giving  a  caution  to  persons  in  statu  pupillari  not  to  deal  with  certain 
tradesmen.  There  is  no  proceeding  in  the  Court  of  the  Yice-ChanceU 
lor. ,  We  notice  that  Court,  which  is  a  very  ancient  one :  but  here  no 
summons  to  a  Court  was  issued :  nothing  more  was  done  than  to  give 
this  horse-dealer  an  opportunity  of  satisfying  the  Vice-Chancellor  and 
Heads  of  Colleges  that  he  had  not  pursued  the  course  of  conduct  im- 
puted  to  him.  To  say  that  before  such  a  domestic  forum  a  party  is 
entitled  to  come  attended  by  counsel  or  attorney  is  a  proposition  not 
tenable.  It  is  true  that,  in  the  decree  of  1847,  other  punishments 
than  that  of  discommuning  are  mentioned ;  but  in  the  case  before  us 
no  attempt  has  been  made  to  do  more  than  discommune,  which  was 
merely  directing  those  in  statu  pupillari  not  to  deal  with  the  particular 
tradesman. 

CoLBBiDGX,  J.— I  see  nothing  here  like  an  attempt  to  assume  powers 
which  do  not  exist.  Nothing  more  has  been  done  by  the  parties  against 
whom  this  application  is  made  than  to  enforce  upon  the  young  men 
under  their  charge  a  regulation  which  is  quite  within  the  competence 
of  the  governing  body  of  a  place  of  education.  It  is  contended  that  the 
proceeding  was  judicial  because  there  was  a  meeting,  a  notice  to  the 
present  applicant,  and  a  complaint  depending :  and  therefore  that  he 
had  a  right  to  be  heard.  But  we  must  look  to  the  substance  of  the 
proceeding.  The  Heads  of  the  University  took  these  steps,  desiring  to 
enforce  a  ^sumptuary  regulation,  but  wishing  not  to  allow  this  r-i^^^r^ 
party  to  be  injured  without  an  opportunity  of  showing  that  he  ^ 
ought  not  to  be  aflfected  by  it.  That  does  not  give  him  the  rights  which 
he  now  claims.  It  is  said  that  the  case  is  of  importance  and  ought 
therefore  to  be  entertained :  but  in  dealing  with  a  great  place  of  educa* 
tion  it  would  be  mischievous  to  encourage  a  doubt  upon  a  subject  of  this 
kind,  as  to  which  we  see  none.  If  the  proceedings  in  question  could  be 
Tiewed  in  the  light  of  a  judicial  inquiry,  a  pupil  might  next  say  that  he 
had  a  right  to  be  judicially  heard  before  he  was  forbidden  to  deal  at  a 
particular  place. 

Erlb,  J. — I  am  of  the  same  opinion,  and  think  that  this  was  no  judi- 
cial  proceeding. 

Crompton,  J. — If  these  proceedings  had  been  as  wrong  as  I  think 
they  were  right  and  useful,  I  should  be  unwilling  to  interpose.  The 
steps  which  were  taken  are  not  judicial  because  a  decree  and  a  summons 
form  part  of  them.  The  summons  amounted  to  no  more  than  saying, 
*«  We  wish  to  hear  you  before  we  do  that  which  will  be  to  your  preju* 
dice."     Such  a  notice  does  not  turn  the  proceeding  into  a  judicial  one. 

Rule  refused. 
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♦Rfin  *HANNAH  MARTTN,  Administratrix,  &c.,  of  RICHARD 
^^      LOMAX  MARTYN,  Clerk,  deceeased,  v.  CLUB.    i%  28 

Oedantion  in  ooTeoant,  bj  letior  Agidntt  iMigiMe  of  lewee»  set  fbrtb  m  eortntat  hj  \eutt,  tat 
hiouelff  hU  heir$,  exeeuian,  ttdmiwHratonf  and  a$9i^;  that  he  and  tbey  voiild  tiJu  th*  pi^ 
miBeSf  from,  Ac,  for  fonrtMn  years,  and  would  pay  the  rent;  and  that  le»iee,  \i$  exHutonui 
admim9trator$f  would,  at  hia  and  their  own  eott,  repair  and  put  into  tenantahU  repair  tte 
demised  premises,  he,  the  lessee,  having  been  already  paid  by  lessor  4001^  Ibe  valesd  iomiI 
of  the  then  present  dilapidations  ezclusire  of  rough  timber,  but  not  on  the  stem,  wkickwu^ 
he  alloteed  by  lessor,  bis  heirs  and  assigns,  on  the  demised  premises:  and  that,  a/ur  tiufn- 
MtMf  9hoMld  have  6eea  pmi  tafo  §uok  rtpmir,  lessee,  his  ezeeators,  administntort,  and  smpi, 
woold  at  his  and  their  proper  cost,  from  time  to  ti^io  repair  and  keep  in  tenanuUe  wju 
the  demised  premises,  being  alloteed  rongh  timber  but  not  on  the  stem,  upon  the  demiied  pr^ 
mises;  the  timber  to  be  fetched  and  carried  at  the  expense  of  lessee,  his  ezecnton,  sdmiBb- 
trators,  and  assigns :  and  the  sud  premises  so  repaired  and  kept,  together  with  lbs  ppiiimiiM 
of  the  said  premises,  should  yield  up  to  lessor  at  the  expiration  of  the  said  term:  sad  iboiU 
not  cross-crop  the  land,  nor  commit  any  waste,  Ac,  but  should  onltiTate  the  land  a  i  g«od 
busbandlike  manner  and  aocordimg  to  lAe  e««losi  of  tko  eeaaf ty.  The  eomit  tbea  aTsmd  •007 
of  the  lessee,  and  assignment  by  hiis.  to  defendant,  who  entered,  and  was  possessed  util  tbi 
expiration  of  the  term. 

Breach :  That,  although  lenor,  from  the  tiase  of  making  the  lease  t&l  the  asrignmenl^  Mt  mif 
emd  willing  at  all  times  to  proride  for  lessee,  and,  from  the  assignment  till  the  expntioi  «f 
the  term,  wu  ready  and  willing  to  provide  for  defendant  and  lessee,  on  the  demited  presiieib 
tniBoient  rough  timber,  not  on  the  stem,  to  enable  them  to  repair  and  put  into  t^DantaUerepiir 
the  said  premises,  and  althoogh  lessee  did  not  before  the  assignment  or  at  any  tiae  npiirai 
put  into  repair  the  said  premises :  yet  defendant  did  not  after  the  said  aasignnient  njek  « 
put  into  repair  the  said  premises,  nor  yield  up  the  same  well  repaired  at  the  ezpintioA  of  tbi 
term,  but  suffered  them  to  be  ruinous^  Ac,  for  want  of  repair,  aad  so  left  them  at  the  apiifr 
tion  of  the  term.  Also  that  defendant,  after  the  assignment,  cross-cropped  the  land  ssd  tA 
waste,  and  used  and  eultirated  the  land  in  a  bad  and  unhusbandlike  manner,  and  net  emd* 
img  to  the  etMloet  0/  ike  cowntrg, 

Pefeadant  pleaded,  among  other  pleas,  as  to  snfiMris^tlie  premisea  tie  he  miMws  and  eotof  nfar, 
and  so  leaving  them :  That  lessor  did  not  at  any  tame  from  the  assignment  till  the  ezptntin 
of  the  term  provide  on  ^e  premises  suflcient  rough  timber,  not  on  the  stem,  to  enable  deitod* 
ant  to  repairi  nor  any  rough  timber  whatarer.  And  ht  deouured  specially  te  the  di>hn>i* 
Plaintiff  demurred  to  the  pleai 

Held  that  the  declaration  was  good :  For 

1.  The  covenant  to  put  in  repair  ran  with  the  lead,  and  bound  Ike  assignee,  tiioagh  Ae  ttwa  ^ 
(his  part  of  the  deed,  covenanted  only  for  himself  and  his  axeentors  and  adaunistraien  Aad 
that  the  payment  of  AWl.  to  the  leasee  was  no  ground  for  construing  this  oovenaat  aa  liniiai 
to  him  personally. 

X  It  wae  sulBcient,  on  this  reeordi  to  aver  that  the  lessor  was  alwayi  ready  and  wilUag  to  C0A 
limber,  without  stating  that  he  actually  did  Aimiah  iL 

8.  A  covenant  to  yield  up  in  repair  at  the  end  of  a  term  mna  with  the  land  aad  biada  aa  uap*^ 
though  not  named. 

4.  Breach  of  a  covenant  to  cultivate  according  to  the  cnatom  of  the  country  is  saflieieoUy  anmi 
by  stoting  that  defendant  did  not  so  onlUvate,  without  apeoifying  inataneea. 

Held  alao  that  the  plea  waa  bad,  for  that  the  condition  precedent  to  the  defendants  ohUgalin 
to  repair  was  sufficiently  performed  if  he  was  r^ady  and  willing  to  supply  timbsr  wkea  rt- 
quired. 

Covenant.  The  declaration  stated  that,  by  indenturedated  Slst  De- 
*f{({91  ^®™^**'>  1836,  between  ^intestate  of  the  one  part  and  one  William 
^  Elliott  of  the  other  part  (profert),  the  intestate,  R.  L.  Martp, 
demised  to  Elliott  certain  messaages,  buildings,  farms,  lands,  sod  pre- 
mises with  the  appurtenances,  situate  in  Sussex,  and  all  tithes  of  cofd, 
&c.,  together  with  the  game,  &c.,  and  also  all  common  rights,  kcj 
belonging  thereto :  excepting  and  reserving  to  Martyn,  his  heirs  and 
assigns,  all  timber  trees,  tillers,  saplings  and  young  trees,  and  the 
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bodies  of  all  pollards,  oak,  ash,  elm,  beecb,  fir,  and  chestnut,  and  aU 
mines  of  iron,  &c.,  and  qnarries  of  stone,  then  standing,  growing,  Ijing, 
or  being,  or  to  stand,  grow,  &c.,  in,  upon,  or  nnder  the  demised  premises 
or  any  part  thereof:  Habendum  to  Elliott,  his  executors,  administrar 
tors,  and  assigns,  from  29th  September,  1886,  for  fourteen  years  then 
next,  &€.,  yielding  and  paying  therefore  the  yearly  rent  of  120/.,  &c. : 
And  that  Elliott,  ««for  himself,  his  heirs,  executors,  administrators, 
and  assigns,"  covenanted  to  and  with  Martyn,  his  heirs  and  assigns, 
that  he,  Elliott,  would  pay  the  said  rent,  &c.,  and  also  that  he  the  said 
W.  Elliott  should  and  would  (a)  at  his  «<own  sole  and  proper  costs  and 
charges  repair  and  put  into  good  and  sufficient  tenantable  repair  all 
the  said  messuages,  cottages,  barns,  stables,  malthouses,  hop-kilns,  and 
other  agricultural  buildings,  and  the  windows,  walls,  fences,  gates,'* 
kc.j  «and  other  enclosures  of  all  *or  an^part  of  the  said  de-  r^t/^/^o 
mised  premises ;  he  the  said  W.  Elliott  having  been  then  already  *- 
paid  or  allowed  by  the  said  B.  L.  Martyn  the  sum  of  4002.  17«.  8c7«, 
being  the  amount  of  a  valuation  of  the  Men  present  irreparations  and 
dilapidations  of  the  said  messuages  and  other  buildings,  farms,  lands, 
and  premises,  made  for  the  purpose  of  ascertaining  the  same  by  Mr. 
Thomas  Ghrippes,  exclusive  of  naked  rough  timber  but  not  on  the  stem^ 
which  was  to  be  allowed  by  the  said  B.  L«  Martyn,  his  heirs  and 
assigns,  on  some  part  of  the  said  demised  premises.  And,  after  the 
aaid  messuages,  cottages,  and  buildings,  farms,  lands,  and  premises,'* 
should  «<  have  been  put  into  such  good  and  sufficient  tenantable  repair  te 
the  satisfaction  of  the  said  R.  L.  Martyn  or  his  surveyors,  then  that  the 
aaid  W.  Elliott,  his  executors,  administrators,  and  assigns,"  should  and 
would  «« at  his  and  their  like  proper  costs  and  charges  from  time  to  time 
and  at  all  times  during  the  remainder  of  the  said  term  maintain,  uphold, 
fence,  repair,  and  keep  in  good  and  sufficient  tenantable  repair,  all  the 
aaid  messuages,  cottages,  barns,  stables,  malthouses,  hop-kilns,  and  other 
buildings,  farms,  lands,  hereditaments,  and  premises,  and  every  part 
thereof"  thereby  demised,  in,  by,  and  with  all  proper  and  necessary 
reparations  and  amendments  whatsoever ;  <«  being  allowed  naked  rough 

(a)  In  the  deed,  m  set  out  on  oyer,  the  words  immediately  foHowing  the  habendam  and  reier^ 
▼ation  of  rent  were:  "And  the  taid  William  Elliot^  for  himself,  hie  hein,  ezeeutoni,  adminis- 
tratora,  and  assigns,  doth  hereby  covenant,  promise,  and  agree  with  and  to  the  said  Richard 
Lomax  Martyn,  his  heirs  and  assigns,  in  manner  following,  Uiat  is  to  sny :  that  he  the  said  W. 
Elliott,  his  executors,  administrators,  and  assigns,  will  take  and  hold  the  said  messuages,"  Ae., 
"and  premises  hereinbefore  demised,"  Ao.,  "from  the  20th  day  of  September  now  last  past,  for 
and  daring,"  Ac.  (fourteen  years) :  "And  also  that  he  and  cney  shall  and  will  well  and  truly  pay 
or  cause  to  be  paid  to  the  said  R.  L.  M.,  his  heirs  and  assigns,  the  said  yearly  rent,"  Ao.,  "  and 
also  shall  and  will  from  time  to  time  and  at  all  times  during  the  said  term"  pay  all  pnroohial^ 
parliamentary,  and  other  taxes,  Ac,  wherewith  the  premises  shall  or  may  be  taxed,  Ac,  "  the 
land  tax  and  quit  rent,  if  any,  excepted :  And  also  that  the  said  William  Elliott,  his  executors 
and  administrators,  shall  and  will  at  his  and  their  own  sole  and  proper  costs,"  Ac ;  continuing 
aa  in  the  text. 

The  words  between  inverted  commas  which  follow  as  far  as  p.  665,  post,  are  the  same  as  those 
of  the  deed,  except  the  words  in  Italics.  "  TAeii"  was  not  in  the  deed ;  and  "  wot"  Is  substituted 
for«ia." 
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timber  (bat  not  on  the  stem),  bricks,  tiles,  and  stones  on  the  said  demised 
*Rfi41  '^P^^™^^^^  ^^  within  five  miles  thereof,  the  stones  to  be  dug,  and, 

^  with  the  timber,  bricks,  tiles,  and  all  other  materials,  to  befetcbed 
and  carried,  bj  and  at  the  expense  of  the  said  W.  Elliott,  his  execntors, 
administrators,  and  assigns :  And  the  said"  demised  «  mesaaages,  cot- 
tages, buildings,  farms,  lands,  hereditaments,  and  premises,"  <<  so  well 
and  suflSciently  repaired,  amended,  fenced,  and  kept,  together  with  the 
possession  of  all  tho  said  demised  premises,"  should  and  would  <(f)eac^ 
ablj  and  quietly  leave,  surrender,  and  yield  up  unto  the  said  R.  LMar- 
tyn,  his  heirs  and  assigns,  at  the  expiration  or  sooner  determination  of 
the  said  term,"  accidents  by  fire,  &c.,  only  excepted:  And  also  sboold 
and  would  (a)  in  a  proper  manner  during  the  said  term  open-drain  the 
coppices  and  underwoods  of  the  said  demised  premises,  and  keep  the 
same  as  free  from  water  as  possible,  and  should  not  nor  would  « cross- 
crop  the  said  demised  premises  or  any  part  thereof,  nor  commit  any 
destruction,  waste,  damage,  or  spoil  thereon,  but"  should  and  voald, 
^  in  every  instance  not"  in  the  said  indenture  «'  before  specified,  use, 
cultivate,  and  manage  the  said  farms,  lands,  and  premises,  ingood  hos- 
bandlike  manner  and  according  to  the  custom  of  the  country."  And 
the  said  R.  L.  Martyn,  for  himself,  his  heirs  and  assigns,  did  in  and  by 
the  said  indenture  covenant,  &c.,  with  and  to  the  said  W.  Elliott,  Us 
executors,  administrators,  and  assigns,  among  other  things,  that  he  the 
said  R.  L.  Martyn,  his  heirs  and  assigns,  should  and  would  «<  find  and 
provide  on  the  said  demised  premises  sufiicient  rough  timber  (not  on  the 
Stem)  to  enable  the  said  W.  Elliott,  his  executors,  administrators,  and 
i^r,r^n-\  assigns,  to  '^repair  and  put  into  repair  the  said  messuages,  build- 

^  ings,  and  premises ;"  and  «« that,  after  the  said  messuages,  build- 
ings, farms,  lands,  hereditaments,  and  premises"  had{b)  <<  been  pat  into 
good  and  sufficient  tenantable  repair  by  and  at  the  expense  of  tbe  said 
W.  Elliott,  his  executors  or  administrators  as  aforesaid,  be  the  said  K 
L.  Martyn,  his  heirs  and  assigns,  during  the  remainder  of  the  said  term 
of  fourteen  years,"  should  and  would,  *«  from  time  to  time,  within  one 
month  after  request  made  (such  request  being  at  a  seasonable  time  of 
the  year),  find  and  provide  sufficient  rough  timber  (but  not  on  the  8teni\ 
and  also  bricks,  tiles,  and  stones  (but  no  other  materials),  on  the  said 
demised  premises  or  within  five  miles  thereof,  for  repairing  the  same, 
such  materials  to  be  fetched  and  carried  by  and  at  the  expense  of  the 
«aid  W.  Elliott,  his  executors,  administrators,  and  assigns,  and  to  be 
used  and  employed  in  the  repairs  of  the  said  premises  and  not  elsewhere 
or  otherwise."  Then  followed  a  covenant  by  Martyn  that  Elliott,  his 
executors,  &c.,  and  assigns,  should  have  the  use  of  a  messuage,  &c.,  and 
of  the  barns,  &c.,  there,  until  the  1st  of  May  next  after  the  end  of  the 

(a)  Tbe  d«od  itself  introduced  here  f  ome  partionlar  stipaUtions,  not  noticed  in  tbe  deckntieaf 
M  to  tbe  treatment  of  underwood*,  poUarde,  ke.,  and  tbe  eultirattca  of  tbe  land  in  tone  otktf 
retpeoU.    See  p.  682,  poet. 

ih)  In  the  dead,  «  after  the  aaid  mdafoagee,"  tt^  "  haYo  bean  paV  Ae. 
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Mid  term,  to  house  and  throBh  oat  their  corn,  fto.,  without  payment  of 
rent,  leaving  the  said  messuage,  ftc,  barns,  ftc,  in  tenantable  repair, 
&c.  Other  stipulations  followed,  which  need  not  be  stated.  As  by  the 
Baid  indenture,  ftc,  will  more  fully,  &c.  ^ 

Averment  that,  by  virtue  of  the  demise,  Elliott,  viz.,  on  Slst  Decem- 
ber, 1886,  entered  and  was  possessed :  and  that,  after  the  making  of 
the  Indenture  and  during  the  term  thereby  granted,  vis.,  on  20th  Octo- 
ber, 1846,  all  Elliott!s  estate,  interest,  term,  ftc,  in  the  premises  vested 
^io  the  defendant  by  assignment ;  whereupon  defendant  entered  r^f^f^^ 
and  became  possessed,  ftc,  and  so  continued  until  the  expiration  ^ 
of  the  term,  which  term,  and  the  1st  May  then  next,  elapsed  before  the 
commencement  of  this  suit  and  in  the  lifetime  of  Martyn.    Neverthe- 
less plaintiff  further  saith  that,  although  the  said  B.  L.  Martyn  from 
the  time  of  the  making  of  the  said  lease  until  the  said  assignment  was 
ready  and  willing  at  all  times  to  find  and  provide  for  the  said  W.  Elliott| 
and,  from  the  said  assignment  until  the  expiration  of  the  said  term,  was 
ready  and  willing  at  all  times  to  find  and  provide  for  defendant  and  the 
said  W.  Elliott,  on  the  said  demised  premises,  suflScient  naked  rough 
timber,  and  rough  timber  not  on  the  stem,  to  enable  Elliott  and  the 
defendant  to  repair  and  put  into  good  and  sufScient  and  tenantable 
repair  all  the  said  demised  messuages,  buildings,  and  premises,  cottages, 
bams,  ftc,  and  other  agricultural  buildings,  and  the  windows,  walls, 
fences,  gates,  &c.,  and  other  enclosures  of  all  and  every  part  of  the  said 
demised  premises ;  of  which,  &c.  (notice  to  Elliott  and  defendant) :  and 
although  the  said  W.  Elliott  did  not,  during  the  time  which  elapsed  from 
the  making  of  the  said  lease  until  the  said  assignment,  or  any  part  of 
the  said  last-mentioned  time,  or  at  any  time,  repair  or  put  into  good  or 
sufficient  tenantable  repair  the  said  last-mentioned  demised  premises  or 
any  part  thereof,  and  although,  &c.  (general  averment  of  performance 
by  Martyn  of  all  things  on  his  part  to  be  performed) :  Tet,  &c. :  Breach 
by  non-payment  of  rent,  not  material  here.     Further  breach :  That 
defendant  did  not  at  any  time  after  the  daid  assignment  to  him  repair 
or  put  into  good  or  sufficient  tenantable  repair  the  said  demised  mes- 
suages, ftc,  or  the  said  windows,  walls,  *&c.,  of  all  or  any  of  the  r^i»/«iT 
demised  premises,  nor  did  nor  would  surrender  or  yield  up  to  ^ 
Martyn  at  the  expiration  of  the  said  term  of  fourteen  years  or  on  1st 
May,  &c.,  the  said  messuages,  &c.,  well  and  sufficiently  repaired ;  but 
defendant  from  the  time  of  the  said  assignment  until  the  expiration  of 
the  said  term  suffered  and  permitted  the  said  demised  messuages,  cot- 
tages, &c.,  and  premises,  and  every  part  thereof,  to  be,  and  the  same 
during  all  the  time  last  aforesaid  were,  ruinous,  prostrate,  fallen  down, 
and  in  great  decay  for  want  of  proper  and  necessary  repairing  and  put- 
ting into  good  and  sufficient  tenantable  repair,  and  not  by  reason  of  acci- 
dents bj  fire,  &c. ;  and  defendant,  at  the  expiration  of  the  said  term 
of  fourteen  years,  left  all  such  part  of  the  demised  messuages,  &c.,  and 
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premises  as  he  had  corenanted  then  to  yield  up,  and  at  the  expiration 
of  Ist  May  then  next  left  all  such  part,  &c.y  as  he  had  covenanted  thea 
to  yield  up,  in  repair  as  aforesaid,  out  of  repair  for  want  of  bebg 
repaired,  &c.  Farther  breaches,  That  defendant  did  not  open-drain, 
ftc,  and  that  he,  after  the  making  of  the  assignment,  viz.,  on,  &c^  and 
on  other  days,  &c.,  between  that  day  and  the  expiration  of  the  term, 
oross-cropped  the  demised  lands  and  every  part  thereof,  and  also  com- 
mitted destruction,  waste,  damage,  and  spoil  on  tlie  said  demised  pr^ 
mises :  And  that  defendant,  from  the  time  of  the  making  of  the  said 
assignment  and  from  thence  continually  until  the  expiration  of  the  8aid 
term  of  fourteen  years,  in  all  instances  not  in  the  said  indenture  parti- 
cularly specified,  used,  cultivated,  and  managed  the  said  demised  farms, 
lands,  and  premises  in  a  bad  and  unhusbandlike  manner,  and  not  accord- 
ing to  the  custom  of  the  country.  To  the  damage  of  plaintiff,  as  admi- 
nistratrix, of  10002.,  &c. 

*fifiS1      *P1g^s  1  &  2  (after  demand  of  oyer,  which  was  given)  alleged 
-^  matters  which  it  is  unnecessary  to  set  forth,  in  answer  to  tlie 
averment  of  breach  by  non-payment  of  rent,  and  concluded  with  veri- 
fications, upon  which  issues  in  fact  were  taken. 

Plea  8.    As  to  so  much  of  the  second  breach  of  covenant  as  charges 
defendant  with  not  repairing  the  messuages,  cottages,  &c.,  or  the  vin- 
dows,  walls,  fences,  &c.,  and  with  suffering  the  messuages,  &c.,  to  be 
ruinous,  &c.,  and  with  not  leaving  the  premises,  at  the  expiration  of  tie 
term  and  on  May  1st  respectively,  in  repair  according  to  his  covenants : 
That,  although  Martyn  was,  after  the  time  of  the  assignment  to  defend- 
ant, and  more  than  one  month  before  the  committing  by  him  of  any  of 
the  breaches  of  covenant  or  causes  of  action  in  the  introductory  part 
of  this  plea  mentioned,  and  before  the  expiration  of  the  said  term,  viz., 
on  1st  January,  A.  D.  1847,  being  a  seasonable  time  in  the  year  for  that 
purpose,  requested  by  defendant  to  find  and  provide  for  and  to  alloT 
to  defendant  sufficient  rough  timber,  and  also  bricks,  tiles,  and  stones  on 
the  said  demised  premises  or  within  five  miles  thereof  for  repairing  the 
same,  to  be  used  and  employed  in  the  repairs  of  the  said  premises,  and 
defendant  was  then  and  for  one  month  thereafter,  and  from  thence  con- 
tinually until  the  expiration  of  the  said  term,  ready  to  fetch  and  cany 
away  and  dig  at  his  own  expense  such  rough  timber,  bricks,  tiles,  and 
Stones,  whereof  Martyn,  viz.,  on  the  day  and  year  last  aforesaid  and 
always  until  the  expiration  of  the  said  term,  had  notice ;  and  although 
after  such  request  by  defendant  more  than  one  month  elapsed  before 
*ftRQ1  ^^®  expiration  of  the  said  term  *of  fourteen  years,  and  Martyn 
*'  could  and  might  and  ought  to  have  provided  such  timber  within 
one  month  after  such  request  as  aforesaid  according  to  his  said  cove- 
nant, yet  Martyn  did  not  nor  would  within  one  month  after  such  request, 
or  at  any  time  during  the  said  term  or  before  the  expiration  thereof 
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find  or  provide  for  or  allow  to  the  defendant  snch  rough  timber,  bricksy 
tiles,  and  stones  as  aforesaid,  or  any  rough  timber,  bricks,  tiles,  or 
fitones.  And  defendant  says  that  by  reason  of  the  premises  he  was  pre* 
Tented  from  performing  so  much  of  the  said  covenant  in  the  said  inden- 
ture mentioned  as  is  referred  to  and  comprehended  in  the  introductory 
part  of  this  plea,  and  necessarily  and  unavoidably  suffered  the  said  de- 
mised premises  to  be  oat  of  repair,  and  left  the  same  out  of  repair,  in 
manner  and  form,  &o.     Verification. 

4.  As  to  so  much  of  the  second  breach  as  charges  defendant  with 
eutfering  and  permitting  the  messuages,  cottages,  &c.,  to  be  ruinous, 
&c.,  during  the  time  in  that  breach  mentioned,  Ac,  and  with  leaving 
those  premises  out  of  repair  after  the  expiration  of  the  term,  and  at  the 
expiration  of  May  1st  then  next,  contrary  to  his  covenants,  «(so  far  as 
those  causes  of  action  are  not  covered  or  comprehended  in  or  by  the 
introductory  part  of  the  last-preceding  plea :"  that  Martyn  did  not  at 
any  time  from  the  time  of  the  said  assignment  to  defendant  until  the 
expiration  of  the  said  term  find  or  provide  on  the  said  demised  premises 
safficient  rough  timber  not  on  the  stem,  such  as  in  the  said  indenture  is 
mentioned,  to  enable  defendant  to  put  into  repair  the  said  demised  mes* 
susges,  buildings,  and  premises  or  any  part  thereof,  or  any  rough  timber 
whatever,  in  manner  and  form,  &c.     Conclusion  to  the  country* 

*5.  Demurrer,  <ca8  to  the  residue  of  the  said  breach  of  cove-  r^/>.^/^ 

nant  secondly  above  assigned,  that  is  to  say,  as  to  so  much  of  ^ 

the  causes  of  action  charged  against  the  defendant  in  and  by  the  said 

second  breach  as  is  not  comprehended  or  covered  or  pleaded  to  by  the 

introductory  parts  of  the  two  several  pleas  next  immediately  preceding 

this  plea  respectively ;"  assigning  for  cause :  that  it  is  not  sufficiently 

shown  or  particularly  averred  that  naked  rough  timber  not  on  the  stem 

was  provided  or  allowed  by  Martyn  on  any  part  of  the  demised  premises 

to  enable  Elliott  or  the  defendant  to  put  the  same  into  repair ;  and  for 

that  the  covenant  to  put  into  repair  was  personal  to  Elliott,  and  not 

binding  on  defendant :  and  for  that,  although  the  premises  are  averred 

not  to  have  been  put  into  repair  by  Elliott,  they  may,  consistently 

with  the  declaration,  have  been  put  into  repair  by  some  one  to  whom 

the  same  came  by  assignment  before  the  assignment  to  defendant.(ei) 

Joinder. 

6  and  7.  Pleas  which  led  to  issues  of  fact. 

8.  Demurrer,  as  to  the  breach  lastly  assigned,  on  the  ground  that  the 
enscom  supposed  to  have  been  broken  was  not  pointed  out  with  sufficient 
certaint J ;  and  for  other  causes.    Joindor. 

The  plaintiff  demurred  to  pleas  8  and  4,  stating  several  grounds. 
Fhose  finally  relied  upon  will  appear  sufficiently  by  the  argument* 
roinder. 

(a)  Thif  lait  oljMtUa  WM  nol  laiUM  vpoii  in  tke  argniMnt 
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The  demurrers  were  now  argned.(a)    A  question  arising  as  to  A9 

*R7M  ^^S^^  ^^  bogii^y  0.  MUward,  for  the  ^defendant,  relied  upon 

^'  J  Hilton  V.  Earl  Granville,  5  Q.  B.  701,  710  (E.  C.  L.  R.  voL  48). 

Luihj  contrft,  cited  Williams  v.  Jarman,  13  M.  &  W.  128,t  8.  C.  S 

Dowl.  k  L.  212.     2%e  Court  called  upon 

0,  Milwardj  for  the  defendant. — As  to  the  declaration.  First :  Th« 
defendant  is  not  chargeable  with  the  omission  to  <'  pat  into"  repair, 
alleged  as  part  of  the  second  breach.  The  covenant  to  do  this  is  con- 
fined to  Elliott  the  original  lessee,  his  executors  and  administrators. 
In  the  outset  of  the  covenants  his  <«  executors,  administrators,  and 
assigns"  are  named ;  but  here  the  assigns  are  omitted.  It  seems  to 
have  been  intended  that  the  repair  should  be  done  within  a  reasonable 
time ;  and  the  plaintiff  does  not  show  that  the  assignment  took  place 
before  that  time  had  elapsed.  <<  If  the  lessee  covenant  to  build  a  vaD 
upon  the  premises,  it  shall  not  bind  the  assignee  unless  he  be  expressly 
named  in  the  covenant,  and  though  he  be  named,  yet  if  the  covenant 
were  broken  before  the  assignment,  he  shall  not  be  bound ;"  Ball  5. 
P.  159 ;  citing  Qrescot  v.  Green,  1  Salk.  199,  and  Churchwardens  of 
St.  Saviour's  v.  Smith,  1  W.  Bl.  351,  S.  C.  3  Burr.  1271.  After  tbe 
premises  shall  have  been  put  in  repair,  Elliott  again  covenants  for  Us 
assigns,  as  well  as  executors  and  administrators,  to  keep  the  premises 
in  repair  during  the  term. 

Secondly,  as  to  the  breach  of  this  last-mentioned  covenant :  it  was  a 
condition  precedent  to  the  necessity  of  performance  that  the  plaintiff 
should  have  allowed  timber  and  other  materials ;  and  the  count  shoold 
♦f^791  ^^^^  *averred  that  this  was  done;  Thomas  v.  Cadwallad^, 
^  Willes,  496,  and  other  authorities,  cited  in  note  (3)  to  Peters  r. 
Opie,  2  Wms.  Saund.  352,  6th  ed.  The  materials  to  be  found  were  the 
very  substance  with  which  the  work  was  to  be  done.  If  Thomas  t. 
Cadwallader  differs  from  the  present  case,  it  is  only  in  this,  that  tbe 
landlord  here  was  to  do  something  more  than  merely  <*  finding,  allowing, 
and  assigning,"  which  were  stipulated  for  in  that  case. 

Thirdly,  a  breach  is  assigned  by  not  yielding  up  the  premises  in  good 
repair :  but  a  covenant  to  do  this  does  not  bind  the  assignee.  It  does 
not  run  with  the  land :  it  is  not  a  thing  to  be  done  upon  the  land  during 
the  term,  but  is  altogether  dehors  the  land.  In  Doe  dem.  Strode  v. 
Seaton,  2  Cro.  M.  &  R.  728,  730,t  S.  C.  Tyr.  k  Q.  19,  Parke,  B.,  says : 
«  Who  could  have  sued  for  a  breach  of  this  covenant,  for  not  giving  up 
possession  at  the  end  of  the  term  7  It  was  not  a  covenant  running 
with  the  land,  and  therefore  the  heir  could  not  sue :"  and  this  dictum 
is  referred  to  in  the  third  edition  of  Smith's  Lead.  Ca.  vol.  1,  p.  29, 
note  on  Spencer's  Case,  5  Rep.  16  a.    The  action  is  founded  on  privity 

(a)  Before  Lord  Campbell,  C.  J.,  Coleridge,  Brie,  and  Crompton,  Ji.  The  argBBeat  irai  befsa 
on  Mkj  28th,  but  not  eoaoladed  till  Jane  If^  when  Lord  Campbell,  C  J.|  Coleridge  and  SEi% 
Jm,,  were  preeent:  OromptoDi  J.,  wai  at  QoildhaU. 
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of  contract,  not  of  estate.  [Lord  Campbell,  0.  J. — ^Yon  say  that  it 
lies,  not  against  the  assignee  for  yielding  up  the  premises  unrepaired, 
bat  against  the  lessee  for  the  assignee  having  so  yielded  them.]  That 
is  80.  [Crompton,  J. — The  yielding  up  as  required  is  to  be  "  at"  the 
expiration  of  the  term,  not  <<  after."] 

Fourthly,  the  covenant  last  referred  to,  and  the  covenant  to  keep  in 
repair,  are  to  be  performed  "  after"  the  premises  shall  have  been  pat 
in  repair  to  the  plaintiflf 's  satisfaction,  according  to  the  preceding  stipa- 
lation ;  but  *that,  as  the  declaration  shows,  has  never  been  done.  r«/»iTQ 
[Lord  Campbbll,  0.  J.— According  to  your  view,  the  assignee  is  ^ 
neither  bound  to  put  the  premises  in  repair  nor  to  keep  them  repaired.] 
That  may  be  so.  The  lessee,  it  may  be  presumed,  was  to  put  them  into 
Buch  a  state  at  first  that  an  assignee  might  easily  keep  them  repaired* 
Neale  v.  Ratcliff,  15  Q.  B.  916  (£.  G.  L.  R.  vol.  69),  shows  how  essen- 
tial this  may  be.  [Lord  Campbbll,  C.  J.*^There  the  original  repair 
was  to  be  done  by  the  lessor,  and  the  action  was  against  the  lessees. 
You  say  that  it  makes  no  difference  as  to  the  liability  of  an  assignee 
whether  lessor  or  lessee  was  to  do  the  first  repairs.] 

Fifthly,  the  breach  alleging  that  the  defendant  cultivated  and  managed 

the  lands  «<  in  a  bad  and  unhusbandlike  manner,  and  not  according  to 

the  custom  of  the  country,"  is  too  vaguely  stated.    [Lord  Campbell, 

G.  J. — I  have  drawn  many  declarations  for  bad  husbandry  without 

stating  instances.]    In  Chitty  Junr.*s  Precedents  of  Pleading,  154,  2d 

ed.,  by  Pearson,  a  direction  is  given  for  specifying  instances.     In  Earl 

of  Falmouth  v.  Thomas,  1  Cro.  &  M.  89,t  S.  C,  3  Tyr.  26,  there  cited, 

the  Court  of  Exchequer  was  inclined  to  think  that  a  breach  in  the  general 

form  was  insufficient.     The  judgment  of  the  same  Court  in  Angerstein 

V.  Handson,  1  Cro.  M.  &  R.  789,  S.  C,  5  Tyr.  883,  also  sanctions  the 

practice  of  alleging  instances.    [Crompton,  J. — In  Earl  of  Falmouth 

V,  Thomas,  the  count  was  on  an  implied  contract.]     A  breach  may  be 

too  general  though  it  follow  the  very  words  of  the  covenant ;  Warn  v. 

Bickford,  7  Price,  550.    Among  other  oases  which  show  the  proper 

mode  of  alleging  a  breach  of  promise  to  cultivate  according  to  r«/*iT « 

*the  custom  are  Legh  v.  Hewitt,  4  East,  154,  Hartley  v.  Burkitt,  ^ 

4  New  Ca.  687  (E.  C.  L.  R.  vol.  88),  and  Hallifax  v.  Chambers,  4  M. 

k  W.  662.t 

Lu9hy  contri. — ^First:  The  lessee  covenants  generally  for  himself, 
his  heirs,  &c.,  and  assigns,  though,  in  stating  who  is  to  execute  the  par- 
ticular covenant  to  repair,  assigns  are  not  named.  But  in  a  covenant 
to  repair  it  is  not  necessary  to  mention  assigns ;  they  are  liable  at  all 
events,  the  covenant  to  repair  running  with  the  land.  [Lord  Campbbll, 
D.  J. — The  covenant  now  in  question  is  to  put  in  repair.]  That  is 
mtnaterial.  <<  Where  the  covenant  extends  to  a  thing  in  esse,  parcel 
>f  the  demise,  the  thing  to  be  done  by  force  of  the  covenant  is  quodam- 
Dodo  annexed  and  appurtenant  to  the  thing  demised,  and  shall  go  with 
vol-  xvin. — 80 
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the  land,  and  shall  bind  the  assignee  althongh  he  be  not  bonnd  by  expreu 
irords ;"  Spencer's  Case,  5  Rep.  16  a.  [Coleridge,  J. — ^It  is  said  here 
that  the  contract  shows  a  purposed  omission  of  assigns.]  It  is  not  of 
the  essence  of  the  covenant  that  one  or  another  person  is  named  to 
perform  the  covenant :  it  runs  with  the  land,  though  the  lessor  fomubes 
the  means  of  performing  it.  The  duty  is  the  same.  It  may  have  been 
intended  that  the  person  receiving  the  money  should  put  the  premises 
in  repair  at  once ;  but  that  does  not  change  the  character  of  the  obligt- 
tion.  Suppose  the  deed  had  said  nothing  of  the  allowance  of  40(M.,  bat 
it  had  been  proved  on  a  trial  that  the  lessor  had  furnished  that  gam: 
would  that  have  defeated  an  action  against  the  assignee  for  not  repairing! 
[Erlb,  J. — To  repair  is  not  the  same  as  to  put  in  repair,  which  may 
require  the  building  of  something  new.  The  ordinary  repairing  coventnt 
*fS7^1  *^^  tncrely  to  maintain  things  in  esse  in  the  state  they  were  in 

^  when  the  premises  were  demised.    Lord  Campbell,  C.  J.— Yon 
need  not  here  go  so  far  as  to  say  that  repairing  and  putting  into  reptir 
are  the  same  thing.     Crompton,  J. — ^It  is  said  in  Spencer's  Case,  5  Bep. 
16  b,  that,  if  the  lessee  covenants  to  build  a  new  wall  upon  the  place 
demised,  it  shall  bind  the  assignee,  being  for  his  benefit,  provided  tbe 
covenant  be  express,  for  the  lessee  and  his  assigns.]    It  is  contended  on 
the  other  side  that  the  term  is  not  shown  to  have  vested  in  the  assignee 
before  the  time  for  putting  in  repair  had  elapsed.     [Crompton,  J.— If 
there  was  a  limited  time,  you  ought  to  have  shown  that  the  assignee 
came  in  before  it  expired.]    In  proof  that  might  be  necessary.    Bat 
in  Churchwardens  of  St.  Saviour's  v.  Smith,  8  Burr.  1271,  S.  C.  1 W. 
Bl.  851,  the  action  being  against  an  assignee  on  a  covenant  to  do  repairs 
and  build  within  seven  years,  the  defendant  pleaded  that  the  estate  did 
not  come  to  him  by  assignment  till  after  the  seven  years.     [Cromftok, 
J. — That  does  not  show  that  the  plaintiff  ought  not  to  have  averred  the 
contrary.]    But  the  covenant  in  the  present  case  is  not  limited  to  i 
time;  and  the  breach  is  a  continuing  one.     [Crompton,  J. — From  what 
time  would  the  Statute  of  Limitations  run  ?]     The  covenant  is  broken 
from  day  to  day.     Putting  in  repair  and  repairing  were  here  practically 
the  same  thing;  for,  if  the  assignee  found  the  premises  unrepaired  when 
he  came  in,  he  was  bound  to  repair  them.     In  Neale  v.  Ratcliff,  15  Q.  B. 
916  (E.  C.  L.  B.  vol.  69),  the  lessees  covenanted  to  repair  premises,  the 
lessor  first  putting  them  in  repair :  that  was  an  express  condition  pre- 
cedent to  be  fulfilled  by  the  lessor ;  here  the  assignee  is  sheltering  him- 
*fi7fi1  *®^^  tti^der  the  default  of  *the  lessee,  his  assignor.     [Lord  Camp- 

^  BBLL,  C.  J. — It  is  to  be  supposed  that  he  looked  into  the  lease 
when  he  took  the  premises.]  In  Payne  v.  Haine,  16  M.  k  W.  541,1  it 
was  held  that  a  tenant  who  engaged  to  keep  premises  in  good  repair 
was  bound  to  put  them  into  such  repair  if  he  found  it  wanting  at  the 
time  of  his  taking  possession ;  for,  as  Parke,  B.,  said,  «che  cannot  «keep* 
4he^  in  good  repair  without  putting  them  into  it."    [Lord  Campsrll, 
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C.  J.— That  does  not  quite  meet  the  argument  that,  in  the  present  ease, 
the  premises  were  to  be  put  into  repair  under  a  condition  precedent.] 
By  the  covenants  here  the  same  person  was  to  put  and  to  keep  in  repair. 
The  daty  is  one,  though  the  covenants,  as  shown  on  the  record,  state  it 
in  an  expanded  form. 

Secondly.     The  deed,  as  set  out,  did  not  make  it  a  condition  precedent 
to  the  repair  that  the  lessor  should  find  timber.     The  lessee  was  entitled 
to  « rough  timber,''  «not  on  the  stem":  he  was  not  bound  to  ask  for  it; 
and  the  lessor  was  not  obliged  to  cut  his  own  timber  when  it  might  not 
he  required.     The  repair  and  the  cutting  were  to  be  contemporaneous. 
It  is  enough  that  the  plaintiff  avers  readiness  and  willingness  <<  at  all 
times"  "from  the  said  assignment  until  the  expiration  of  the  said  term." 
Thomas  v.  Cadwallader,  Willes,  496,  is  a  direct  authority  in  the  plain- 
tiff's favour,  the  count  here  containing  the  averment  of  readiness  which 
in  that  case  was  wanting.    Where  the  contract  is,  on  the  one  hand  to 
Bell  and  deliver  goods  at  a  certain  price,  and  on  the  other  to  pay  such 
price,  the  plaintiff,  in  an  action  for  not  delivering,  must  aver  <<  that  he 
vas  ready  and  willing  to  pay  on  delivery" :  note  (8)  to  Peeters  v.  Opie, 
2  Wms.  Saund.  852  c,  6th  ed. :  but  no  more  is  necessary.    Poole  r^f^f^m 
*v.  Hill,  6  M.  &  W.  885,t  there  cited  in  note  (c),  is  to  a  like  1- 
effect.    [Lord  Campbell,  C.  J. — That  was  a  stronger  case  for  the  plain- 
tiff than  this :  there  could  hardly  have  been  a  conveyance  till  the  pur- 
chaser had  shown  such  a  conveyance  as  he  wanted.]    In  2  Chitty  On 
Pleading,  897,  7th  ed.,  there  is  a  precedent  of  a  declaration  for  not 
repairing,  with  an  averment  that  plaintiff  allowed  and  provided  timber 
according  to  stipulation  in  a  lease  that  defendant  should  repair  <(  being 
allowed  timber,"  &c.,  *<to  be  provided"  by  the  plaintiff:  but  it  is  said 
in  note  (»),  p.  899 :  <<  If  the  plaintiff  was  merely  ready  to  find  timber, 
let  the  allegation  be  accordingly,  and  aver  notice  of  the  plaintiff's 
readiness." 

Thirdly :  The  covenant  to  repair  and  yield  up  in  repair  is  an  entire 
covenant ;  and  the  breach,  as  alleged,  is  one  and  entire ;  the  breach  by 
not  yielding  up  in  repair  is  not  to  be  separated  from  the  rest.  But 
Matures  v.  Westwood,  Cro.  Elix.  599,  617,  expressly  shows  that  a  cove- 
nant to  yield  up  in  repair  runs  with  the  land. 

The  fourth  objection  is  met  by  the  answers  which  have  been  given  to 
the  first  and  third. 

Fifthly :  The  breach  in  respect  of  husbandry  is  sufficiently  assigned 
in  the  words  of  the  covenant.  And  it  is  a  rule  of  pleading  that^  where 
details  would  make  the  record  unnecessarily  prolix  and  expensive,  the 
averment  may  be  general ;  subject,  of  course,  to  delivery  of  a  particular 
if  required  on  summons.  The  opinion  intimated  by  the  Court  of  Ex- 
chequer in  Earl  of  Falmouth  v.  Thomas,  1  Cro.  k  M.  89,t  Si  G*  8  Tyr. 
26,  is  no  authority  for  a  more  expanded  form :  there  the  plaintiff  de- 
clared upon  an  implied  assumpsit  to  cultivate  in  a  husbandlike  manner 
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and  Boeordmg  to  the  cuBtom  of  the  country ;  and  the  defendant  migbt 
*f{lRl  ^^  ^entitled  to  know  what  obligation  the  plaintiff  considered  him 
*'  to  incur  by  snch  undertaking  and  castom.  Legh  v.  Hewitt,  4 
East,  154,  was  not  an  action  upon  a  covenant ;  and  no  question  wm 
there  as  to  the  necessity  of  alleging  specific  instances.  The  same  re^ 
marks  apply  to  Hartley  v.  Bnrkitt,  4  New  Ca.  687  (K  C.  L.  B.  toL  33), 
and  Hallifax  v.  Chambers,  4  M.  &  W.  662.t 

The  8d  plea  is  bad,  because  it  sets  up  the  omission  to  find  "SQident 
rough  timber,  and  also  bricks,  tiles,  and  stones,"  on  the  premises  or 
within  five  miles,  as  an  answer  to  the  breach  of  covenant  by  not  repair- 
ing the  demised  messuages,  cottages,  barns,  &c.,  or  other  agricnitiirel 
buildings,  or  the  windows,  walls,  fences,  &c.  The  gist  of  that  eom- 
plaint  is  the  original  neglect  to  repair ;  but  the  condition  to  find  eoi* 
cient  through  timber,"  &c.,  applies  to  the  subsequent  repairing  only. 
[Lord  Gampbbll,  0.  J. — All  that  is  recited  as  breach  in  this  plea  seems 
to  turn  upon  the  not  putting  in  repair.] 

Plea  4,  which  professes  to  answer  the  breach  by  suffering  the  build- 
ings to  be  out  of  repair,  is  substantially  the  same  as  that  which  isa 
given  up  on  the  part  of  the  defendant  in  Thomas  v.  Oadwallader,  Willes, 
496.  It  is  no  sufficient  answer  that  the  plaintiff  did  not  actually  fini 
timber :  if  he  was  ready  and  willing  to  do  so,  he  might  insist  upon  the 
repair. 

(7.  MUlwardy  in  reply. — As  to  the  pleas :  The  breach  answered  bj 
plea  8  is  the  neglect,  not  only  to  put  in  repair,  but  to  keep  in  repur. 
[Lord  Gampbbll,  C.  J. — Would  not  it  have  been  a  good  answer  to  thst 
breach  that  you  had  put  in  complete  repair  7]  That  would  not  hsn 
^6791  °^^^  ^^'  ^^^  allegations.  As  to  plea  4 :  the  similar  *ples  in 
-'  Thomas  v.  Oadwallader  was  not  abandoned.  And  there  sre 
material  differences  between  the  records  in  that  case  and  in  the  present. 

With  respect  to  the  declaration :  Spencer's  Case,  5  Rep.  16  a,  is  in 
favour  of  the  defendant.  The  coveuant  to  put  in  repair  was  a  stipa- 
lation  for  "  a  thing  to  be  newly  made,"  and  does  not  bind  the  assignee 
without  express  words.  [Lord  Gampbbll,  C.  J. — Was  not  the  perforo* 
ance  of  this  a  matter  essentially  connected  with  the  enjoyment?  On 
the  construction  of  the  agreement  Payne  v.  Haine,  16  M.  h  W.  541,t 
seems  to  be  an  authority  against  you.]  In  construing  covenants,  the 
interests  which  parties  take  under  the  deed  may  properly  be  looked  to 
as  explaining  the  intention  and  determining  the  rights  and  liabilities; 
Foley  V.  Addenbrooke,  4  Q.  B.  197  (E.  C.  L.  R.  vol.  46) ;  Keightley  ». 
Watson,  8  Exch.  716  :t  and  here,  the  original  lessee  having  in  his  banda 
lo  large  a  sum  as  4002.,  paid  him  by  the  landlord,  it  is  reasonable  to 
suppose  that  he  separately,  and  not  his  assignee,  was  expected  by  the 
landlord  to  do  the  original  repairs.  [Colbrxdob,  J.-^The  landlord 
would  probably  intend  to  have  the  security  of  both,  when  he  paid  so 
large  a  sum.    Lord  Gampbbll^  C.  J. — ^According  to  your  argnme&ti  the 
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lessee  might  pocket  the  4002.,  not  doing  the  repairs,  and  assign  his 
interest,  and  the  landlord  be  without  remedy  against  the  assignee.] 
The  declaration  shows  that  the  defendant  did  not  enter  till  ten  jeara 
after  the  entry  of  the  original  lessee,  an  interval  far  more  than  suffi- 
cient, it  may  be  presumed,  for  putting  these  premises  in  repair.     The 
dates  are  laid  under  a  videlicet ;  but  dates  so  pleaded  are  taken  to  be 
correct,  when  they  are  material;  Whitaker  v.  Uarrold,  11  Q.  B.  163, 
172  (E.  C.  L.  E.  vol.  63),  Ryalls  v.  The  Queen,  11  Q.  B.  795,  798  (E. 
C.  L.  R.  vol.  68),  Ryalls  *v.  Bramall,  1  Bxch.  734,  738.t     The  ^^gg^ 
coreuaat  to  put  in  repair  was  to  do  a  single  act ;  continuous  acts  '- 
are  provided  for  by  the  stipulations  which  follow.     The  averment  of 
being  ready  and  willing  to  furnish  timber  is  clearly  not  sufficient  to 
sustain  the  first  breach,  which  regards  a  thing  to  be  done  at  once. 
Without  any  request,  the  plaintiff  must  have  been  aware  that  he  had 
to  famish  timber  for  putting  the  premises  into  repair  which  was  then 
wanted.     This  alone  is  sufficient  to  distinguish  the  present  case  from 
Thomas  v.  Gadwallader,  Willes,  496.    As  to  subsequent  repairs,  indeed, 
there  was  an  independent  covenant  to  supply  the  materials  on  request 
for  repair  of  the  buildings.     In  Poole  «.  Hill,  6  M.  &  W.  835,t  the 
question  was,  who  had  to  take  the  first  step :  the  decision  is  consistent 
with  the  defendant's  view,  if,  as  he  contends,  a  condition  precedent  lay 
upon  the  plaintiff.     In  Matures  v.  Westwood,  Cro.  Elix.  599,  617,  the 
point  mentioned  on  the  other  side  is  said  by  Croke  to  have  been  decided 
by  three  Judges  in  opposition  to  Fenner,  J.     But  this  doe9  not  appear 
to  have  been  the  principal  point  debated :  the  case  wa^  more  than  once 
before  the  Court;  and,  in  the  report  of  the  same  case  by  Goulds- 
borongh,(a)  only  one  Judge  besides  Fenner  is  mentioned  as  having  been 
present  when  this  question  was  finally  discussed.     [Lord  Campbell, 
C.  J. — On  most  of  the  points  I  do  not  feel  much  difficulty ;  but  we  will 
take  time  to  consider  them.]  Our.  adv.  vult. 

Lord  Campbell,  C.  J.,  in  the  ensuing  vacation  (June  18th),  delivered 
the  judgment  of  the  Court. 

*In  thia  case  we  have  considered  the  points  relied  on  for  the  r^/^o^ 
defendant,  and  have  come  to  the  conclusion  that  they  are  not  ^ 
supported,  and  that  the  plaintiff  is  entitled  to  our  judgment. 

With  respect  to  putting  the  premises  in  repair,  and  to  delivering  them 
up  in  repair,  we  think  that  each  of  these  stipulations  comes  within  the 
class  of  covenants  that  run  with  the  land,  and  that  they  are  continuing 
covenants  to  the  end  of  the  term.  The  covenant  to  put  in  repair  is  a 
matter  to  be  done  upon  the  thing  demised  as  much  as  the  repairing. 
The  covenant  to  leave  in  repair  at  the  expiration  of  the  term  is  broken 
daring  the  term  if,  at  the  instant  of  leaving,  the  premises  are  out  of 
repair.  The  payment  of  money  by  the  lessor  to  the  lessee  for  the  pur- 
pose of  putting  in  repair  affords  no  ground  for  inferring  that  the  lessor 

(a)  aoQldab.  176. 
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intended  to  forego  any  nsnal  aecnrity  for  the  performanoe  of  tbat  eove* 
nant,  and  no  reason  for  exempting  the  assignee  of  the  lessee  from  the 
osaal  liability;  bat  on  the  contrary  was  notice  to  him  to  require  tlM 
application  of  that  money  unless  he  intended  to  be  himself  responsible 
to  the  lessor. 

With  respect  to  the  averment  of  readiness  and  willingness  to  M 
rough  timber,  we  think  it  a  sufficient  performance  of  the  condition  pr^ 
cedent  relating  thereto.  It  would  be  unreasonable  to  require  that  ike 
timber  should  be  cut  before  the  lessee  or  his  assignee  required  it  for  the 
purpose  of  using  it  in  repairs.  The  declaration  therefore  is  right  in 
this  respect ;  and  the  plea  alleging  that  timber  was  not  found  is  bad. 

The  remaining  objection  was  founded  on  the  generality  of  the  bread 
of  the  covenant  for  the  cultivating  the  land  in  a  good  husbandlike  man- 
ner and  according  to  the  custom  of  the  country.    No  authority  vu 

*6821  ^^^^^  *^^  ^^^^  ^^^^  '^  allegation  of  the  breach,  following  the 
-*  words  of  the  covenant,  was  insufficient ;  and  we  find  no  principle 
-for  so  holding.  The  defendant  must  be  taken  to  have  understood  the 
application  of  the  covenant  he  chose  to  make ;  and,  if  there  was  retl 
difficulty  in  defending  by  reason  of  the  generality,  the  remedy  vooU 
be  by  applying  for  an  order  for  particulars.  The  separate  covenants 
for  specific  acts  of  cultivation  do  not  appear  in  any  degree  to  be  irr^ 
concilable  with  the  custom  of  the  country. 

We  also  think  that  the  plea  alleging  that  materials  were  not  foond 
by  the  lessor,  as  stipulated  in  respect  of  the  lessee's  covenant  for  keep- 
ing in  repair  after  the  premises  had  been  put  in  repair,  is  bad  beeaoseit 
does  not  apply  to  the  breach  assigned  in  the  declaration  to  which  it  is 
pleaded.  This  breach  is  in  respect  of  not  putting  the  premises  in 
repair ;  and  the  condition  for  providing  the  materials  mentioned  in  the 
plea  applies  only  to  the  future  repairs  after  the  premises  have  been  pst 
in.  repair.  Judgment  for  the  plaintiff. 

A  covenant  by  a  tenant  to  occupy,  to  puU  down  old  chimneys  and  pat  up 

and  leave  the  premises  in  tenantable  new  ones,  is  a  covenant  nmDing  with 

repair  at  the  expiration  of  the  term,  the  land,  and  binds  the  assignee  of  the 

runs  with  the  land :  Shelby  v,  lieame,  lessee  though  not  named :  Hairis  e. 

6  Terger,  512.   A  covenant^  in  a  leasci  Goulboum,  3  Harrington,  838. 
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The  QUEEN  v.  STREET  and  Others.    May  29. 

fhe  oTmeen  of  a  parish,  at  a  rettrj  meoUng  h«Id  for  tho  parpote,  aMeited  a  railway  Compaox 
At  27081.  Tbo  Company  garo  notioo  of  appeal  At  a  •abgeqnent  vestrj  it  was  decided  tlial 
the  assessment  shoald  be  redaeed  to  2000/.,  and  that,  if  the  Company  refused  that  eompromise, 
the  overseers  should  take  such  proceedings  as  they  might  be  advised  were  necessary.  The 
Company  appealed :  and  the  then  overseers,  without  oalling  a  Testry  meeting,  contested  the 
appesL  The  Sessions  reduced  the  rate  to  300/.,  subject  to  a  case  for  the  Queen's  Bench.  The 
case  was  not  sent  up,  the  overseers  having  arranged  with  the  Company  that  the  rate  should  be 
Sied  at  450/.  The  Poor  Law  Auditor  disallowed  the  expenses  of  oontesting  the  appeal,  on  twc 
groands :  1.  That  the  overseers  should  have  called  a  vestry  meeting  to  determine  whether  the 
sppeal  should  be  contested ;  2.  That  they  should,  after  the  decision  at  Sessions,  have  sum- 
nooned  a  vestry  to  determine  whether  the  ease  for  the  Queen's  Bench  should  be  proceeded  oq« 
The  ezpensea  in  question  were,  after  the  audit,  sanctioned  by  the  inhabitants  at  a  vestry  meet* 
ing. 

Held,  thai  the  overseers  were  not  bound  to  summon  a  vestry  meeting  before  eontesting  the 
appeal  or  abandoning  the  ease  reserved ;  and  that,  as  the  auditor  did  not  allege  that  what 
they  bad  done  was  inexpedient  or  that  they  had  acted  mal4  flde»  the  grounds  of  disallowanM 
were  bad. 

PouLDXKy  in  last  Easter  term,  obtained  a  rale  calling  on  the  auditor 
of  the  Poor  Law  Union  which  comprises  the  parish  of  Bingwood,  in  the 
coantj  *of  Southampton,  to  show  cause  why  the  disallowance  by  r^f^a 
him  of  83Z.  in  the  account  of  the  overseers  of  the  said  parish  '- 
should  not  be  quashed.(a) 

It  appeared  by  the  affidavits  that  in  July,  1847,  a  vestry  meeting 
was  held  for  the  purpose  of  fixing  the  amount  at  which  The  London 
and  Dorchester  Railway  Company  should  be  assessed  to  the  poor-rate 
of  the  parish,  disputes  having  arisen  between  the  parish  and  the  Com- 
pany upon  that  point ;  and  it  was  then  unanimously  agreed  that  the 
railway  should  be  assessed  at  27082.  In  December,  1847,  application 
was  made  to  the  Poor  Law  Commissioners,  on  behalf  of  the  parish,  for 
information  as  to  the  proper  mode  of  such  assessment ;  but  the  Com* 
missioners  stated  that  an  appeal  at  Quarter  Sessions  was  the  only  method 
of  settling  the  rate.  The  Company  gave  notice  of  appeal  against  the 
assessment ;  and,  at  a  vestry  meeting  held  on  24th  December,  1&47,  it 
was  unanimously  agreed  that  the  assessment  should  be  reduced  to  20002., 
and.  that,  if  the  Company  refused  to  compromise  on  those  terms,  the 
overseers  should  take  such  proceedings  as  they  might  be  advised  were 
necessary.  The  Company  appealed  against  the  reduced  assessment, 
which  was  made,  in  1848,  by  the  overseers  whose  account  contained  the 
item  disallowed  by  the  auditor.  The  overseers  did  not  summon  a  vestry 
meeting  to  decide  whether  the  appeal  should  be  contested  or  not,  but 
proceeded  to  contest  it  on  their  own  responsibility.  The  Sessions 
reduced  the  assessment  to  8002.,  subject  to  the  opinion  of  the  Court  of 
Queen's  *Bench  on  a  case ;  but  the  case  was  not  sent  up,  an  r^t^oj, 
arrangement  having  been  made  between  the  parish  and  the  Com-  ^ 
pany  that  the  rate  should  be  fixed  at  4502.  At  an  audit  held  in  June, 
1849,  the  sum  of  882.,  being  the  expanses  incurred  by  the  overseers  in 

(a)  See  stot  7  ik  8  Viet  e.  101,  i.  35. 
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contesting,  the  appeal,  was  disallowed  by  the  auditor  npon  the  two  fol- 
lowing groands :  first,  that  the  overseers  ought,  before  incurring  sack 
expenses,  to  have  summoned  a  vestry  meeting  to  consider  the  propriety 
of  their  so  doing ;  and,  secondly,  that,  after  the  decision  at  Sessions, 
the  overseers  ought  to  have  summoned  a  vestry  meeting  to  consider  tie 
propriety  of  going  on  with  the  case  reserved,  and  the  amount  at  whieh 
the  Company  should  be  assessed  for  the  future.  After  the  audit,  a 
vestry  meeting  was  held,  at  which  the  expenses  in  question  were  approved 
of  by  the  rate  payers  present. 

Collier  now  showed  cause. — The  auditor  was  right  in  disallowing  this 
item.  Where  the  expense  of  contesting  an  appeal  is  so  large,  a  vestrj 
should  be  summoned  to  decide  upon  the  propriety  of  incurring  it.  If 
the  overseers  choose  to  contest  the  rate  upon  their  own  responsibility, 
they  cannot  charge  the  parbh  with  the  expense ;  Regina  v.  Fouek,  2 
Q.  B.  808  (E.  G.  L.  R.  vol.  42),  Regma  v.  Great  Western  Railviy 
Company,  13  Q.  B.  327  (E.  C.  L.  R.  vol.  66).  Further,  the  appeal 
having  been  contested,  the  overseers  were  bound  to  take  the  opinion  of 
the  rate  payers,  whether  the  case  reserved  by  the  Sessions  should  come 
before  the  Court  of  Queen's  Bench :  that  Court  might  possibly  hire 
reduced  the  rate  below  the  amount  which  was  arrived  at  by  arrangement 
^f^Qi-n  Iq  Willcock's  Poor  Law,  p.  281,  cited  by  Taunton,  J.,  in  *Bex 
^^^J  V.  Gwyer,  2  A.  &  E.  216,  226  (E.  C.  L.  R.  vol.  29),  it  is  laid 
down  that  overseers  are  entitled  to  charge  in  their  accounts  the  eosts 
«<of  an  appeal,  though  decided  against  them,  unless  they  have  been 
guilty  of  gross  misconduct,  or  of  neglecting  to  consult  the  vestry  as  to 
the  propriety  of  proceeding  in  it  when  there  was  convenient  opportu- 
nity."   That  exception  exists  here. 

Poulderiy  contri,  was  not  called  on. 

CoLERiDGB,  J. — In  deciding  this  case  we  ought  to  look  only  at  tbe 
grounds  upon  which  the  auditor  disallowed  the  item  in  question.  Tbe 
first  is,  that,  before  incurring  this  litigation,  the  overseers  ought  to  have 
taken  the  opinion  of  the  inhabitants,  at  a  vestry  meeting,  as  to  the 
propriety  of  incurring  it.  The  auditor  does  not  state,  or  suggest,  that 
the  litigation  itself  was  illegal  or  inexpedient ;  and  therefore  the  ques- 
tion is  simply  whether  the  overseers  are  bound  to  obtain  the  sanction  of  a 
vestry  meeting  before  they  proceed  to  defend  a  rate ;  and,  if  they  do 
not  take  that  step,  whether  they  are  to  be  allowed  the  costs  of  the 
ilefence,  however  properly  it  may  have  been  taken  up.  I  find  no  case 
which  lays  down  such  a  principle ;  nor  is  tbe  principle  a  reasonable  one. 
I  do  not  say  that  taking  the  opinion  of  the  inhabitants  would  not  be, 
in  many  cases,  a  very  proper  step :  but  it  is  not  always  necessarj. 
Here  the  question  had  been  fully  discussed  before  the  application  to  the 
Poor  Law  Commissioners,  and  again,  at  another  vestry  meeting,  before 
aendmg  the  case  to  the  proper  tribunal,  the  Quarter  Sessions.    Under 
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tliese  oireamstanoes,  the  ^sammoniog  a  vestry  meeting  would  r«<>o/« 
have  been  a  mere  formal  proceeding.    The  second  ground  is,  ^ 
that  the  overseers  ought  to  have  let  the  case  reserved  be  decided  by  the 
Court  of  Queen's  Bench^  or  have  summoned  a  vestry  meeting  to  deter- 
mine whether  or  not  the  litigation  should  be  abandoned.     I  see  nothing 
to  warrant  this  objection.     The  Sessions  find  against  the  parish,  subject 
to  the  opinion  of  this  Court.     The  overseers  prefer,  before  taking  that 
opinion,  to  try  what  can  be  done  by  negotiation ;  and  the  rate  is  ulti- 
mately fixed  at  a  larger  amount  than  that  given  by  the  Sessions.     That 
is  DO  abandonment  of  the  rate ;  nor  is  it  suggested  that  there  was  mala 
fides  on  the  part  of  the  parish  ofiicers :  and  the  mere  fact  of  their  not 
having  taken  the  opinion  of  the  inhabitants  before  making  the  arrange- 
ment with  the  Company  is  no  valid  ground  of  objection.     The  cases 
which  have  been  cited  are  not  in  point.     In  Bex  v.  Gwyer,  2  A.  &  E. 
216  (E.  C.  L.  B.  vol.  29),  the  decision  was  upon  a  different  point 
altogether ;  and  in  Begina  v.  Oreat  Western  Bailway  Company,  18  Q. 
B.  327  (E.  C.  L.  B.  voL  66),  the  proceedings  by  the  parish  officers  were 
originally  illegal. 
Cbompton,  J.,  concarred.(a)  Bule  absolute. 

(a)  Lord  CampbeU,  C.  J,,  and  Brld,  J.,  were  at  the  CriminBl  Coart  of  appeal. 


*The  QUEEN  v.  The  Overseers  of  the  Township   of  SAL-  p^^^. 

FOBD.    May  29.  l  ^^^ 

The  resident  holder  and  oeenpier  of  a  honee  annnallj  rated  at  abore  liL,  in  a  town  corporate 
with  a  popalation  of  more  than  6000,  ealled  npon  the  orereeeri  for  eertiScates  to  enable  him 
to  apply,  ander  stat  3  A  i  Viet  e.  01,  for  a  lioenee  to  eeU  beer  by  retail.  The  orereeert  garc 
him  a  certificate  of  the  amount  at  whioh  the  hoaiie  wae  rated,  and  attached  their  certificate,  a* 
directed  by  itat  4  A  5  W.  4,  e.  85,  to  the  cerlifloate  of  oharacter  prodnood  by  him ;  but  rafoied 
to  certify  that  he  wai  the  reeident  holder  and  oeenpier  of  the  hoose.  The  Board  of  Inland 
Rerenae,  being  eatiefied,  on  inquiry,  that  he  wae  the  reiident  owner  and  oooupier,  direeted 
their  officers  to  grant  a  lioense. 

Held,  on  notion  to  qnaah  the  lieenie,  whfdh  had  been  brought  np  by  certiorari,  that  the  granting 
of  the  license  was  not  a  Judicial  act  eapable  of  revision  by  (he  Court  on  certiorari.  S*mbl$ 
that  the  proper  mode  of  trying  its  ralidity  was  to  traat  it  as  Toid. 

PASHLBYy  in  last  Easter  Term,  obtained  a  rule  ealling  on  the  col- 
lector and  supervisor  of  Excise  for  the  district  of  Manchester,  in  the 
county  of  Lancaster,  to  show  cause  whj  a  lioense  (brought  up  by.cer* 
tiorari),  under  their  hands  and  seals,  authorising  Thomas  Hague  to  sell 
beer,  kcj  bj  retail  as  specified  therein,  should  not  be  quashed. 

From  the  affidavits  it  appeared  that  Hague,  on  Sd  July,  1851,  be« 
came  the  resident  holder  and  occupier  of  a  house  in  the  township  of 
Salford,  which  is  within  the  excise  district  of  Manchester.  The  houso 
was  at  that  time  assessed  to  the  poor-rate  at  122. 10«.  Hague,  being  de- 
sirous to  obtain  a  license  to  sell  beer  bj  retail,  applied  to  the  overseen 
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of  Salford  in  order  tkat  the  house  might  be  reMsessed ;  and  it  wu 
accordingly  assessed  at  162.  5$.  The  township  of  Salford  contains  monr 
than  10»000  inhabitants.(a)  In  November,  1851,  Hague  paid  half  a 
jear's  poor-rate,  and  afterwards  applied  to  the  oTerseers  for  a  certii- 
cate  of  his  being  the  resident  holder  and  occupier,  and  of  the  annul 
^fiRRl  rent  at  which  the  house  was  assessed  ;{b)  *tkui  produced  the  requi 
^  site  certificate  of  character  signed  by  six  inhabitants  of  Salford.(«) 
The  assistant  overseer  subscribed  at  the  foot  of  this  document  his  own 
certificate  as  to  the  parties  signing,  and  also  signed  and  gave  to  Hague 
a  certificate  that  the  house  in  question  was  assessed  to  the  poor-rate  at 
16^  5a. ;  but  the  overseers  refused  to  certify  that  Hague  was  the  resi* 
dent  holder  and  occupier,  or  to  give  their  reasons  for  refusing.  Hagoe 
addressed  a  memorial  to  the  Board  of  Inland  Bevenue ;  and  the  Board, 
after  inquiry,  being  satisfied  that  Hague  was  the  resident  holder  and 
occupier,  directed  their  officers  to  grant  him  a  license.  The  license  wu 
in  the  form  givcfn  in  the  schedule  to  stat.  4  &  5  W.  4,  c.  85,  except  thai 
it  did  not  recite  that  a  certificate  of  character  had  been  deposited. 

Sir  Jl  The^^feTj  Attomey-Qeneral  (with  whom  were  8ir  Fiizrajf  Kdbf^ 
Solicitor-General,  WaUan  and  WeUbjf)^  now  showed  cause. — ^First,  tin 
sufficiency  of  the  license  cannot  be  reviewed  upo9  certiorari.  The  fane- 
tions  exercised  by  the  Board  of  Inland  Bevenue  in  granting  licenaes 
are  ministerial,  not  judicial;  and  the  character  of  those  functions  is  not 
altered,  in  the  present  case,  by  the  Commissioners  having  previooslv 
done  a  quasi-judicial  act  in  dispensing  with  the  certificate  of  occupancy. 
A  beer  license  cannot  be  quashed  upon  certiorari  any  more  than  a  game 
certificate;  the  proper  mode  of  questioning  the  sufficiency  of  either 
would  be  to  treat  it  at  once  as  void.  Next,  two  objections  are  taken 
to  the  license  here :  first,  that  it  does  not  follow  the  form  provided  by 
the  statute,  as  it  does  not  recite  that  the  person  to  whom  it  is  granted 
*6891  *^^  deposited  a  certificate  of  character;  secondly,  that  the 
-^  Board  of  Inland  Bevenue  has  no  power  to  grant  a  license,  where 
the  overseers  refuse  to  give  the  party  applying  for  it  the  certificatea 
required  by  the  statute.  As  to  the  first  objection,  stat.  4  &  5  W.  4,  e. 
85,  s.  21,  provides  that  a  certificate  of  character  shall  not  be  required 
as  to  any  house  within  any  town  corporate  of  which  the  population  ex- 
ceeds five  thousand ;  and  it  appears  by  the  affidavits  that  the  popnla- 
tion  of  Salford  is  10,000.  The  license,  moreover,  is  good  upon  the  &ce 
of  it,  and  is  therefore  not  open  to  this  objection,  unless  it  shows  that 
the  population  is  below  five  thousand.  As  to  the  second  objection,  it  is 
clear  that  the  Legislature  meant  to  vest  the  controlling  power  with 
respect  to  beer  licenses  in  the  Board  of  Inland  Bevenue,  not  in  the 
overseers.    (He  was  then  stopped  by  the  Court.) 

(a)  See  ftot  8^4  Viet  e.  61,  s.  1. 
(6)  Sm  f  Ut  S  a  4  Viet  e.  61,  i.  2. 
(e)  B—  ttet  iaaW.  4,0.81^1.2. 
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PatiKUy  and  J2.  Hall,  contri. — The  overseers  have  a  discretionary 
power  as  to  granting  the  requisite  certificates  for  a  license ;  Regina  v. 
Kensington,  12  Q.  B.  654  (E.  0.  L.  R.  vol.  64) ;  and  the  Board  of  In- 
land ReTenae,  by  dispensing  with  the  certificate  of  occupancy,  have,  in 
fset,  reversed  the  decision  of  the  overseers,  and  have  committed  an 
excess  of  judicial  authority.  The  proper  mode,  therefore,  of  reviewing 
their  proceedings  is  to  bring  them  up  by  certiorari.  [Coleridge,  J. — 
The  license  is  granted  by  the  collector  and  supervisor.  Their  functions 
can  hardly  be  considered  as  judicial.]  They  represent  the  Board  of 
Inland  Revenue ;  and  what  is  done  by  them  must  be  considered  as  the 
act  of  the  Board.  In  Regina  v.  Aberdare  Canal  Company,  14  Q.  B. 
854  (E.  G.  L.  R.  vol.  68),  it  was  held  that,  where  *Gommis-  r^oi\tk 
aioners,  appointed  by  statute,  had  a  discretionary  power  to  give  '- 
their  consent  to  the  erection  of  bridges  over  a  canal  at  the  cost  of  the 
landowners,  such  consent  was  a  judicial  act  which  could  be  reviewed 
upon  bringing  up  the  official  entry  of  it  by  certiorari.  In  Regina  v. 
Arkwright,  12  Q.  B.  960  (E.  C.  L.  R.  vol.  64),  an  order  of  the  Church- 
Building  Commissioners  for  stopping  a  path  through  a  churchyard  was 
brought  up  on  certiorari,  and  quashed  for  informality.  And  in  Regina 
V.  Coles,  8  Q.  B.  75  (E.  C.  L.  R.  vol.  55),  an  order  of  Quarter  Sessions 
with  respect  to  the  fees  of  the  clerk  of  the  peace  was  held  to  be  a  judi« 
cial  proceeding,  removable  by  certiorari.  The  granting  of  this  license 
by  the  Board  of  Inland  Revenue  is  as  much  a  judicial  act  as  the  acts 
reviewed  upon  certiorari  in  these  cases,  or  as  the  apportionment  of  a 
county  rate,  which  is  capable  of  being  reviewed  in  like  manner,  (a) 

CoLERineB,  J. — ^This  rule  must  be  discharged.  We  are  not  called 
upon  to  determine  the  nature  of  the  power  vested  in  overseers  with 
respect  to  granting  the  certificates  requisite  for  a  license.  They  may 
have  a  judicial  authority  which  is  incapable  of  being  controlled  or  con- 
tradicted by  the  Board  of  Inland  Revenue ;  and  the  question  whether 
they  have  or  not  may  be  worthy  of  investigation.  But  the  question 
here  is,  whether  the  grant  of  the  license  is,  in  itself,  a  judicial  act  over 
which  this  Court  can  exercise  a  control.  It  is  argued  that  the  license 
really  proceeds  from  the  Board  of  Inland  Revenue,  and  that  the  func- 
tions of  the  Board  are  of  a  judicial  character.  Now  it  *is  true  r^vgoi 
that  in  cases  of  difficulty  the  inferiot  officers  would  very  pro-  * 
perly  act,  as  here,  upon  instructions  from  the  Board ;  but  that  does  not 
affect  the  character  of  the  particular  act,  the  granting  of  the  license, 
which  is  all  that  we  can  look  at.  I  do  not  think  that  act  is  a  judicial 
one.  The  license  itself  may  be  void  for  not  complying  with  the  provi- 
sions of  the  statutes ;  and  the  question  of  its  validity  may  be  raised  by 
treating  it  as  void :  but  to  hold  that  the  act  of  the  officer  of  the  Board, 
in  granting  the  license,  is  sufficiently  judicial  in  its  character  to  allow 

(a)  The  Coart  having  decided  on  the  preliminuy  qaeition,  the  points  arising  ns  to  the  oertift* 
inie  itsolf  were  not  farther  disonssed. 
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of  its  being  brought  here  by  certiorari  would  be  a  very  nnreasonsble 
doctrine,  and  would  lead  to  many  incongruities  and  inconveniences.  Tie 
instances  which  have  been  suggested  in  support  of  the  rule  are  all  in- 
stances in  which  a  judicial  authority  is  exercised.  Thus,  in  the  appor- 
tionment of  a  county  rate,  the  functionaries  by  whom  the  apportionment 
is  made  have  to  determine,  not  only  whether  the  particular  property  is 
liable  to  be  rated,  but  the  proportions  in  which  the  rate  must  be  equllj 
distributed  through  the  parish ;  and,  in  the  case  of  an  order  by  the 
Church-Building  Commissioners  to  stop  up  paths  through  a  charchyard, 
the  proceeding  is  based  upon  a  decision,  which  is  clearly  judicial  in  its 
nature,  as  to  the  expediency  of  such  a  step.  I  think  that  the  grant  of 
a  license  to  sell  beer  by  retail  is  not  judicial ;  and  that  therefore  it  is 
not  an  act  upon  the  validity  of  which  this  Court  can  decide  upon  eer- 
tiorari. 

C&OMPTOK,  J.,  concurred.(a)  Rule  discharged. 

(a)  Lord  CampbeU,  C.  J.,  mnd  Erie,  J.,  were  mt  the  Criminal  Court  of  appeal 
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An  officer  oonmmndlng  foroes  of  Her  Majefty  aad  The  Eaat  India  Company,  in  ladU,  i»  u 
aaob  legal  right,  bj  statute  or  otherwise,  to  bia  pay,  as  entitles  him  (in  the  absenee  of  tMJ 
spedflo  ondertaking  or  acknowledgment)  to  a  mandamus  calling  upon  the  Compan j  to  &• 
charge  arrears;  tboagh  he  has  always  reeeiTcd  hia  pay  from  the  Company,  and  their  pnete 
has  been  to  discharge  it  monthly. 

Btlbs,  Serjt.,  moved  (a)  for  a  mandamus  calling  upon  The  East  Mi 
Company  to  pay  to  Lieutenant-Oeneral  Sir  Charles  James  Napier  tie 
sum  of  28,198  rupees  14  annas  and  8  pice,  under  the  following  cirenis- 
stances,  alleged  on  affidavit. 

In  1843,  Sir  C.  J.  Napier  commanded  certain  land  forces  of  Her 
Majesty  and  of  The  East  India  Company,  then  serving  in  Scinde  in  the 
East  Indies.  In  that  year,  the  said  forces  captured  from  the  eoemj 
certain  booty  and  prise  of  war,  which,  by  Royal  warrant  dated  lltb 
November,  1845,  was  intrusted  to  The  East  India  Company  to  be  dis- 
tributed as  prize-money,  in  proportions  therein  pointed  out,  among  the 
officers  and  soldiers  of  the  capturing  force.(i)  Under  thb  warrant  Sir 
G.  J.  Napier  received,  in  1848  and  1849,  and  (as  he  deposed)  beliered 
himself  entitled  to,  sums  of  money  amounting  to  68,000{.  sterling. 

(a)  Before  Lord  Campbell,  C.  J.,  Coleridge,  Brie,  and  Crompton,  Js. 

(b)  The  warrant  directed :  **  That,  in  case  any  donbt  shall  arise  respeotiag  the  daiau  to  shin 
In  the  distribtttion  aforesaid,  or  respecting  any  demand  upon  the  said  captared  booty  or  plusder, 
the  same  shall  be  determined  by  the  directors  of  the  East  India  Company  or  by  such  p«rsoa  cr 
persons  to  whom  they  shall  refer  the  same :  which  determination  thereupon  made  shall  «tU>  i^ 
donvenient  speed  be  notified  in  writing  to  the  Commissioners  of  oor  Treasury ;  and  the  naoie  fths^ 
be  final  and  conolasive  to  all  intents  and  purposes,  unless,  within  three  months  after  tbe  rernpt 
thereof  at  the  offioi*  of  the  Gommisiioners  of  our  Treasury,  we  ahall  be  gradoualy  pleased  eik*> 
Viae  to  wde"  ' 
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B7  eommisBion  under  Her  Majesty's  sign  manual,  dated  18th  March, 
1849,  Sir  C.  J.  Napier  was  appointed  commander-in-chief  of  Her  Ma- 
jesty's forces  then  serving  *in  the  territorial  possessions  of  The  r^/»Qo 
East  India  Company,  daring  Her  Majesty's  pleasure :  and  by  ^ 
like  Bojal  commission  of  the  same  date  he  was  appointed  to  the  local 
rank  of  general  in  the  army  in  the  East  Indies  from  6th  March,  1849. 
And  by  another  commission  under  the  common  seal  of  The  East  India 
Company,  dated  19th  March,  1849,  he  was  appointed  commander-in- 
chief  of  all  the  Company's  military  forces  employed,  or  which  might 
thereafter  be  employed,  in  the  East  Indies,  with  certain  exceptions.  He 
was  also  appointed  by  the  Company  an  extraordinary  member  of  th^ 
council  of  India.  The  commissions  and  appointment  remained  in  force 
in  and  after  October  and  November,  1860. 

Sir  C.  J.  Napier  arrived  in  India  on  May  6th)  1849,  and  performed 
the  duties  imposed  by  the  said  commissions  and  appointment  from  thence 
till  December,  1850,  when  he  resigned  the  said  offices.    The  pay  of  the 
forces  serving  in  India  has  been  and  is  payable  and  paid  by  the  Com- 
pany; and,  during  the  period  last  mentioned,  the  proper  salary  of  Sir 
C.  J.  Napier  as  commander-in-chief  under  the  said  commissions  was 
14,305  rupees,  7  a.  7  p.  (equivalent  to  1430/.  lis.  sterling)  per  calendar 
month,  and  was  payable  monthly,  about  the  third  day  of  each  month  for 
the  month  preceding,  according  to  the  usual  practice,  to  Sir  C.  J.  Na- 
pier.   The  salary  was  duly  paid  down  to  and  including  the  month  of 
April,  1850 :  but  in  May  and  June  of  that  year,  respectively,  the  Com- 
pany objected  to  pay  the  full  sum,  and  claimed  to  deduct,  and  did  at 
first  deduct,  8866  rupees,  7  a.  7  p.  per  month,  alleging  as  a  reason  that 
a  larger  sum  had  been  shared  among  the  capturing  army  for  prize-money 
than  ought  to  have  been  distributed,  and  that  the  Company  were  enti- 
tled to  deduct  Sir  C.  J.  Napier's  share  of  *the  over  payments  by  r^/^q^ 
monthly  instalments  out  of  his  pay,  till  the  whole  alleged  excess,  *- 
amounting  to  20,198  rupees,  14  a.  8  p.,  should  have  been  deducted.  Sir 
C.  J.  Napier  protested  against  this  claim ;  and,  in  consequence,  the  de- 
ducted sums  were  paid  over  to  him,  and  the  full  monthly  salary  was 
received  by  him  down  to  September,  inclusive.     But,  in  paying  the 
October  and  November  salary,  the  Company  again  claimed  to  deduct  for 
the  alleged  over  payments  of  prize-money ;  and  they  accordingly  stopped 
and  refused  to  pay  the  whole  of  the  October  salary  and  a  portion  of  that 
for  November,  the  whole  deduction  amounting  to  20,198  rupees,  14  a.  8 
p.,  equivalent  to  20191.  17«.  6d.  sterling,  which  the  Company  (as  Sir  C. 
J.  Napier's  affidavit  stated)  were  bound  to  pay  him  and  had  no  colour 
of  right  to  withhold. 

Payment  was  demanded  of  the  Company,  and  refused,  on  the  ground 
that  the  sam  named  had  originally  been  issued  to  Sir  C.  J.  Napier  in 
error  on  account  of  his  share  of  the  Scinde  prize-money,  and  had  been 
deducted  by  the  Government  of  India  on  adjusting  the  account. 
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BffleSj  Serjt.,  contended  that,  under  these  cireamstancefl,  Sir  G.  J. 
Napier  had  a  legal  right  to  the  sum  withheld,  but  coald  not  recover  it 
by  action ;  and  therefore  that  a  mandamus  lay,  and  ought  to  be  granted. 
The  arguments  used  and  authorities  cited  will  appear  sufficiently  by  die 
judgment  of  the  Court.  Cfur.  adv.  twfi. 

Lord  Campbell,  C.  J.,  on  a  subsequent  day  of  the  term  (June  SA\ 
delivered  judgment. 

This  was  a  motion  for  a  rule  to  show  cause  why  a  mandamus  should 
*BQ^1  °^^  ^^^^  directed  to  The  East  India  ^Company,  commanding 
->  them  to  pay  Lieutenant-General  Sir  Charles  Napier  the  sum  oi 
20,198  rupees.  He  alleges  that  this  is  the  amount  of  an  improper  de- 
duction from  the  pay  due  to  him  as  commander  of  the  Queen's  forces  in 
India,  and  as  commander  of  the  forces  of  The  East  India  Company,  in 
the  months  of  October  and  November,  1850 ;  but  he  seeks  to  recov&  it 
as  the  arrears  of  such  pay. 

The  first  question  to  be  considered  is,  whether,  if  his  pay  had  been 
withheld  from  him  without  any  reason  being  assigned,  there  is  any  juris- 
diction in  this  Court  to  order  by  mandamus  the  arrears  which  he  daima 
to  be  paid  to  him  by  The  East  India  Company.  If  there  be  not,  we 
cannot  entertain  the  question  whether  The  East  India  Company  were 
justified  in  making  the  deduction. 

The  applicant  must  make  out  that  there  is  a  legal  obligation  on  The 
East  India  Company  to  pay  him  the  sum  he  demands,  and  that  he  hss 
no  remedy  to  recover  it  by  action.  The  latter  point  becomes  material 
only  when  the  former  has  been  established ;  for  the  existence  of  a  legal 
right  or  obligation  is  the  foundation  of  every  writ  of  mandamus.  Bnt 
it  seems  to  us  that  the  attempt  to  show  that  there  was  any  obligatioacHi 
The  East  India  Company,  which  the  law  will  enforce,  to  pay  any  sum 
of  money  to  Sir  Charles  Napier,  either  as  commander  of  the  Qneen's 
forces  or  as  commander  of  the  native  troops,  has  entirely  failed.  A 
legal  obligation,  which  is  the  proper  9ubstr€Uum  of  a  mandamus,  can 
only  arise  from  common  law,  from  statute,  or  from  contract.  Of  covse 
the  obligation  here  contended  for  cannot  arise  from  the  common  lav, 
and  is  not  rested  on  contract.  We  have  therefore  to  see  whether  there 
be  any  enactment  of  the  Legislature  by  which  it  can  be  supported. 
*f{QfSl  *^^  ^^  ^^^  contended  that  an  officer  in  the  Queen's  army  at 
•^  home  could  apply  to  us  for  a  mandamus  on  the  ground  that  his 
pay  is  improperly  withheld  from  him ;  and  the  application  is  entirely 
founded  on  certain  statutes  respecting  The  East  India  Company  and  the 
government  of  ij^e  dominions  belonging  to  the  Crown  in  India.  We 
will  examine  these  statutes  in  chronological  order. 

The  first  relied  upon  is  stat.  83  G.  8,  c.  52,  *'  For  continuing  in  The 
East  India  Company"  <'  the  possession  of  the  British  territories  in  India" 
and  ^*  for  establishing  further  regulations  for  the  government  of  the  said 
territories."    By  sect.  128  of  that  statute  it  is  enacted  that  all 
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issued  by  the  paymaster-general  of  His  Majesty's  forces  for  and  on 
accoant  of  His  Majesty's  forces  serving  in  India  shall  be  repaid  by  the 
said  Company^  and  that  the  actual  expenses  "which  have  been  or  "which 
hereafter  shall  be  incurred  for  the  support  or  maintenance  of  the  said 
troops  shall  be  borne  and  paid  by  the  said  Company.  But  this  is  an 
arrangement  between  The  East  India  Company  and  the  British  Govem- 
ment,  and  establishes  no  privity  between  the  Company  and  any  officer 
whatever. 

Then  comes  stat.  53  G.  8,  c.  155,  by  which  in  common  language  the 
charter  of  the  Hast  India  Oompant/  wa$  renewed ;  and  which  enacts 
(sect.  55)  that  the  revenues  of  the  Company  shall  be  applied,  ^'  in  the 
first  place,  in  defraying  all  the  charges  and  expenses  of  raising  and 
maintaining^  the  forces,  as  weU  European  as  native,  military,  artillery, 
and  marine,  on  the  establishments  in  the  East  Indies."  Still  this  appro- 
priates no  part  of  these  revenues  in  particular  to  the  commander-in-chief 
of  the  forces. 

*Next,  we  have  an  Indian  Mathy  Act,  4  G.  4,  o.  81.     This  r«/»Qi^ 
enumerates  a  great  number  of  offences  for  which  military  men  ^ 
may  be  tried  by  court  martial  in  the  East  Indies ;  and,  by  sects.  48 
and  44,  enacts  that  no  paymaster  shall  receive  fees,  or  make  any  deduc- 
tions, out  of  the  pay  or  allowance  which  shall  be  due  to  any  officer  or 
soldier  in  the  Company's  army,  other  than  usual  deductions ;  and  that, 
if  any  officer  or  paymaster  shall  unlawfully  detain  or  withhold  for  the 
space  of  one  month  the  pay  and  allowances  of  any  officer  after  such 
pay  and  allowances  have  been  received,  then,  upon  proof  thereof  before 
a  court  martial,  every  such  paymaster  or  officer  so  offending  shall  be 
discharged  from  his  employment,  and  shall  forfeit  800  sicca  rupees : 
provided  that  it  shall  be  lawful  for  the  Governor-general  in  council  to 
give  orders  for  withholding  the  pay  of  any  officer  for  any  period  during 
which  such  officer  shall  be  absent  without  leave.   But  as  yet  no  amount 
of  pay  is  assigned  to  the  commander-in-chief  or  any  officer;  and  no  direc- 
tions are  given  to  the  Government  to  issue  the  pay  or  allowances ;  and 
no  time  is  mentioned  when  any  pay  or  allowances  shall  become  due. 

We  were  then  referred  to  stat.  8  &  4  W.  4,  c.  85,  under  which  India 
is  now  governed,  and  will  continue  to  be  governed  till  the  80th  of 
April,  1854.  By  sect.  79  of  this  statute  it  is  enacted  that  the  return 
to  Europe  of  any  governor-general  or  commander-in-chief  shall  be 
deemed  a  resignation  of  his  office,  and  that  the  salary  and  other  allow- 
ances of  any  such  governor-general  or  other  officer  shall  cease  from  the 
day  of  Boch  his  departure  or  resignation.  This  certainly  supposes  that 
the  comoiander-in-chief  is  entitled  to  some  pay  and  allowances  till  his 
departure  or  resignation,  but  is  entirely  ^silent  as  to  what  shall  r^i^qo 
be  the  amonnt,  or  by  whom,  or  when  it  is  payable.  ^ 

Nor  is  the  applicant  s  case  at  all  advanced  by  the  statute  which  he 
next  quotes,  7  W.  &  1  Vict.  c.  47,  «« To  repeal  the  prohibition  of  the 
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payment  of  the  salaries  and  allowances  of  The  East  India  Company'B 
officers  daring  their  absence  from  their  respective  stations  in  India," 
This  act  provides  (a)  that  the  prohibition  of  the  payment  of  salaries 
to  officers  in  the  service  of  The  East  India  Company  during  tbeir  ab- 
sence from  India  shall  not  extend  to  cases  of  sickness,  and  (()  that  tbe 
Court  of  Directors  shall  have  power  to  order  the  refunding  of  acy  part 
of  the  salary  or  allowance  received  by  any  officer  or  servant  of  the 
Company,  and  that  the  sum  so  to  be  refunded  shall  be  a  debt  dae  to 
and  recoverable  by  the  Company ;  without  giving  any  officer  any  right 
which  he  did  not  before  possess. 

Chief  reliance  however  was  placed  on  stat.  3  &  4  Vict.  c.  37,  s.  35, 
which  was  asserted  to  be  a  statutable  recognition  of  the  right  of  tie 
commander-in-chief  to  be  paid  his  salary  by  the  Company,  without  anj 
deduction.  But  the  statute  when  examined  turns  out  to  be  merely  a 
new  edition  of  the  India  Mutiny  Act ;  and  sect.  35  is  no  more  than  a 
repetition  and  consolidation  of  sects^.  43  and  44  of  stat.  4  6.  4,  c.  81. 
It  therefore  merely  renders  a  paymaster  liable  to  be  tried  by  a  court 
martial  for  receiving  fees  or  making  improper  deductions,  or  detaimog 
in  his  hands  pay  or  allowances  more  than  a  month  after  he  has  recei?ed 
them. 

The  statutory  obligation  upon  the  Company  to  pay  the  salaries 
claimed  is  in  no  degree  established.    Sir  Charles  Napier  in  his  affidavit 

^^aq-]  ^^7^  ^^^^^  '*  ^^^  P^7  ^^  ^^^  ^forces  serving  in  India  has  been  and 
^  is  payable  and  paid  by  the  said  Company ;  and  that,  daring  the 
period  of  his  filling  the  said  offices  as  aforesaid,  the  proper  pay  or  salarj 
of  him  this  deponent  as  commander-in-chief,  under  the  said  commissions 
from  Her  Majesty  and  the  Honourable  The  East  India  Company,  was, 
in  Company's  rupees,  the  sum  of  14,305  rupees  7  anas  and  7  pice  per 
calendar  month,  which  is  equivalent  to  14302.  11«.  sterling,  and  was 
payable  monthly  on  or  about  the  3d  day  of  each  month  for  tbe  next 
preceding  month,  aeeording  to  the  v^ual  practice^  to  this  deponent  bj 
the  Honourable  The  East  India  Company."  He  thus  relies  merely  on 
practice^  which  may  amount  to  an  honourable  but  does  not  to  a  legal 
obligation. 

We  will  now  examine  the  authorities  quoted  by  the  learned  counsel 
who  made  the  motion.  He  began  with  Gibson  t^.  East  India  Company, 
5  New  Ca.  262  (E.  C.  L.  K.  vol.  85),((?)  in  which  the  Court  of  Cowmon 
Pleas  held  that  the  retiring  pension  of  a  military  officer  of  The  East 
India  Company  does  not  upon  his  bankruptcy  pass  to  his  assignees. 
But  this  wasf  with  a  view  to  prove  (which  it  does  very  conclusively)  that 
no  action  would  lie  for  the  arrears  in  question  at  the  suit  of  Sir  Charles 
Napier  against  The  East  India  Company ;  and  it  has  no  tendency  to 

(a)  Seet  1.  {h)  Seot  8. 

(«)  Oidlej  9.  Lord  Palmenton,  S  Brod.  ^  B.  276  (B.  C.  L.  R,  vol.  T),  wu  alio  d 


18  ADOIiPHUS  ft  ELLIS.    N.  S.  (H^ 

■ 

'  ■  » 

show  the  legal  obligation.     Tindal,  C.  J.,  sajs  :(a)  «It  is  clear  that  no 
action  could  be  supported  against  any  one  to  recover  the  arrears  of 
half-pay  granted  by  the  Grown,  at  least  unless  the  money  has  been 
RpecLfically  appropriated  by  the  Government,  and  placed  in  the  hands 
of  the  paymaster  *or  agent  to  the  account  of  the  particular  r^i^/v^ 
oi&cer;  and  there  is  no  ground  upon  general  principle  to  hold  ^  ^^ 
that  an  action  could  be  maintained  against  any  one,  unless  under  the 
same  circumstances,  in  the  present  case."     «<  Many  grounds  of  inexpe- 
diency in  allowing  a  claim  of  the  present  description  to  be  recoverable 
in  a  Court  of  law  readily  suggest  themselves.     If  the  retired  pension 
which  is  given  for  former  services  can  be  recovered  by  action,  why 
should  not  the  pay  and  allowances  for  actual  service  be  equally  so 
daring  their  continuance?  And  yet  how  frequently  is  it  not  only  expe- 
dient, but  absolutely  necessary,  that  military  pay  should  be  suspended 
and  kept  in  arrear  beyond  the  day  when  it  becomes  due,  and  until  the 
service,  in  respect  of  which  it  is  earned,  has  been  entirely  completed? 
Not  to  mention  the  expense  and  inconvenience  which  must  arise  if  a 
suit  might  be  instituted  by  each  individual  officer,  and  the  prejudice 
which  such  litigation  would  necessarily  occasion  to  the  military  ser- 
vice."    <«The  grant  in  question"  <<  appears  to  us  to  range  itself  under 
that  class  of  obligations  which  is  described  by  jurists  as  imperfect  obli- 
gations ;  obligations  which  want  the  <  vinculum  juris,'  although  binding 
in  moral  equity  and  conscience ;  to  be  a  grant  which  The  East  India 
Company,  as  governors,  are  bound  in  foro  conscientise  to  make  good, 
bat  of  which  the  performance  is  to  be  sought  for  by  petition,  memorial, 
or  remonstrance,  not  by  action  in  a  Court  of  law."    These  observations 
seem  to  us  to  be  equally  applicable  to  the  full  salary  of  a  commander-in- 
chief  as  to  the  half-pay  of  a  lieutenant-colonel,  and  not  only  to  an  action, 
bat  to  a  proceeding  in  a  Court  of  law  by  mandamus. 

♦We  have  been  also  referred  to  Rex  v.  The  Directors  of  The  r^^A-f 
East  India  Company,  4  B.  &  Ad.  530  (E.  C.  L.  B.  vol.  24),  ^  *^ 
where  a  mandamus  was  actually  granted  against  them,  ordering  them 
to  transmit  to  India  a  despatch  on  the  «« Political  Department,"  as 
altered  by  the  Board  of  Control :  but  this  was  under  an  Act  of  Parlia- 
ment, 33  G.  3,  c.  52,  s.  12,  which  expressly  imposed  upon  the  directors 
the  legal  obligation  to  do  so. 

Reliance  is  then  placed  on  the  case  of  Rex  v.  Lords  of  the  Treasury, 
4  A.  &  E.  286  (E.  G.  L.  R.  vol.  81),  in  which  this  Court  granted  a  man- 
damus to  the  Lords  of  the  Treasury  to  pay  to  Mr.  Carmichael  Smyth 
the  arrears  of  a  pension  granted  by  the  Crown  for  services :  but  (as 
has  been  repeatedly  explained  (i) )  this  decision  went  entirely  on  the 

(a)  5  Neir  Ca.  274,  275. 

(6)  S«a  Reglna  «.  Lords  of  TreMary,  Id  t»  Smyth,  4  A.  ^  E.  970  (E.  0.  L.  R.  vol.  81) ;  Regins 
r.  8aJB6^  In  r^  Hand,  4  A.  A  B.  984,  iUgina  «.  Comninloatn  of  Wooda  and  Forettt,  16  Q.  B. 
761,  773  (B.  C.  L.  R.  toL  89). 

voi#.  xvin. — 81 
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ground  that  the  Lords  of  the  Treasury  had  admitted  that  they  bad  in 
their  hands  the  sum  of  money  in  question,  and  that  they  had  appro- 
priated it  to  his  use. 

The  last  case  cited  was  Begina  v.  Lords  of  the  Treasury,  In  re  The 
Queen  Dowager's  Annuity,  16  Q.  B.  357  (E.  C.  L.  R.  vol.  71),  in  vbich 
this  Court  intimated  an  opinion  that,  if  the  arrears  of  the  aDnnitj 
claimed  had  been  due,  mandamus  would  have  been  the  proper  remedj 
to  recover  them.  But  the  ground  was,  that,  if  the  right  existed,  it  wu 
a  legal  right,  and  there  was  no  mode  of  enforcing  it  except  by  this  pr^ 
rogative  writ ;  for  the  annuity  was  charged  on  the  consolidated  fuod; 
and  the  statute  4  &  5  W.  4,  c.  15,  s.  13,  enacted  that  the  payment  of 
such  an  annuity  can  only  be  obtained  by  the  warrant  of  the  Lords  of 
-^7021  ^^^  Treasury,  and  had  imposed  upon  them  the  duty  of  ^grantiog 

•^  the  warrant  when  payment  of  the  annuity  becomes  due. 
'    Thus,  upon  a  full  examination  of  the  statutes  and  decisions  relied 
upon,  it  is  quite  manifest  that  the  distinguished  officer  who  now  seeb 
redress  by  a  writ  of  mandamus  has  mistaken  his  course :  and  therefore 
the  rule  to  show  cause  for  which  he  has  applied  cannot  be  granted. 

Bule  refosei 


The  Trustees  of  the  BIRKENHEAD  DOCKS,  Appellants,  r.  "^t 
Overseers  of  the  Poor  of  the  Township  of  BIRKENHEAD.  Junei. 

Reported,  2  E.  &  B.  148  (E.  C.  L.  B.  vol.  75). 


*708]  *The  QUEEN  v.  SAVILE.    June  8. 

Under  sUt  4  A  5  W.  A  M.  e.  18,  i.  2,  a  defendant  in  a  criminal  information  wbieb  ii  not  triei  «r 

in  which  a  yerdiot  is  given  for  the  defendant,  is  entitled  only  to  tttch  an  amoont  of  MiS  *i 

eqaalf  the  amount  of  the  prosecntor'a  recognisance. 
BmnhU,  Thai  the  proper  mode  of  obtaining  Bach  eosta  ia  for  the  defendant  to  take  eat  andf  b« 

mle  for  taxing  the  whole  ooata;  and,  npon  thai  being  do^e,  he  is  entitled  to  so  raaeb  of  ibcs 

aa  eqoala  the  amount  of  the  reoogniaanoe. 

MoKTAGUB  Smith,  in  last  Easter  Term,  obtained  a  rule  calling  on  tbe 
prosecutor  to  show  cause  why  he  should  not  pay  to  the  defendant  his 
Ousts  in  this  prosecution. 

A  rule  for  a  criminal  information  against  the  defendant  had  been 
obtained  at  the  instance  of  the  prosecutor,  who  entered  into  reeogni- 
aance  in  202.  to  prosecute.  Tbe  case  was  tried  before  Erie,  J.,  sod  * 
special  jury,  at  the  last  Devon  Spring  Assizes ;  and  a  yerdict  was  found 
for  the  defendant.  The  learned  Judge  certified  that  the  case  was  ont 
proper  to  be  tried  by  a  special  jury,  and  refused  to  certify  that  theie 
was  reasonable  cause  for  exhibiting  the  information. 
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Collier  now  showed  cause. — The  defendant  is  entitled  only  to  a  sum 
equal  to  the  amount  of  the  prosecutor's  recognisance;  Rex  v.  Filewood, 
2  T.  R.  145.  This  rule  is  unnecessary  for  that  purpose.  The  proper 
coarse  is  to  take  out  a  side  har  rule  to  tax:  that  heing  done,  the 
defendant  may  claim  such  an  amount  of  costs  as  equals  that  of  the 
recognisance. 

Montague  Smithy  contrL — The  costs  may  be  taxed  out  of  Court ;  but 
the  Court  itself  must  decide  whether  or  not  costs  are  to  be  allowed  at 
all.  [CoLBRiDGB,  J. — The  *Court  does,  in  effect,  decide  that,  r^^wr^M 
hj  granting  a  side  bar  rule  as  has  been  suggested.  In  Rex  v.  *- 
Woodfall,  2  Stra.  1181,  it  was  held  that  the  awarding  of  costs  to  the 
defendant  is  compulsory  upon  the  Court,  where  the  Judge  has  refused  to 
certify  that  there  was  reasonable  cause  for  exhibiting  the  information.] 
The  condition  of  the  recognisance,  as  provided  by  stat.  4  &  5  W.  &  M.  c. 
18, 8. 2,  is  that  the  prosecutor  shall  effectually  prosecute  the  information, 
<<and  abide  by  and  observe  such  orders  as  the  said  Court  shall  direct.*' 
And  the  section  contains  a  separate  provision  that  the  Court  «is  hereby 
authorized  to  award  to  the  said  defendant"  his  costs.  This  clearly  shows 
a  discretion  in  the  Court  in  the  matter  of  costs.  [Lord  Campbell,  C. 
J.— That  argument  was  used  in  Rex  v.  Filewood ;  but  it  was  there  held 
that  a  defendant  is  not,  under  that  section,  entitled  to  more  costs  thai 
the  amount  of  the  prosecutor's  recognisance.  I  see  no  reason  for  de- 
parting from  the  usual  practice.] 

Per  (hiriam.{a) 

Rule  discharged  on  payment  of  202.  within  one  month. 

(a)  Lord  CamplMU,  0.  J.,  CoUridge,  Wightman,  and  Brie,  Jt. 


'The  QUEEN  v.  The  Company  of  Proprietors  of  the  BAST  ^^-^p 

LONDON  WATERWORKS.    Jun$  6.  L  ^^" 

Hring  CoBmitiioiiert,  appointed  nndor  a  loeal  Aet,  11  G.  3,  e.  12,  were  empowered,  by  lect  Sd, 
to  make  rataa  upon  all  persona  who  '*  ahall  inhabit,  hold,  ooenpy,  poisesi,  or  enjoy  any  land, 
Ikooae^  shop,  wareboose,  cellar,  Taolt,  or  other  tenements  or  hereditaments  within  any  of  the 
Mid  streets,  squares,"  Ac,  of  a  certain  distriet ;  snob  rate  not  to  exceed  Is.  2d.  in  the  ponnd 
of  the  yearly  rents  or  yalue  of  sneb  of  the  said  lands,  houses,  Ao.,  situate  in  any  of  the  said 
streets,  squares,  kt,,  the  greater  part  of  whioh  shoold  be  paved  in  a  oertain  manner,  and  not 
to  exceed  9<L  or  M,  in  the  ponnd,  respeetiToly,  for  snob  of  the  said  lands,  houses,  Ac,  situate, 
Ac,  the  greater  part  of  which  Aonld  be  pared  in  a  certidn  other  manner,  or  only  repaired 
uder  the  AcL  Different  assessments  were  provided  for  public  buildings,  dead  walls,  and 
Tscant  ground  adjoining  the  said  streets,  squares,  Ac,  and  for  unoccupied  houses.  No  specific 
Asseisraent  was  provided  for  water  pipes  laid  down  in  the  district  The  Commissioners,  in 
whom  the  paring  materials  of  the  said  streets,  squares,  Ac,  were  expressly  Tested  by  the  Act. 
vere  empowered  to  alter  the  position  of  the  pipes  belonging  to  any  water  or  gas  eompany, 
Qoderneath  such  streets,  squares,  Ac 

leld,  that  an  ineorporated  water  Company,  whose  mains,  pipes,  and  other  apparatus  were  laid 
down  within  the  district,  were  liable,  under  sect  86,  to  be  rated  as  ooeupiers  of  land. 

NoTiCB  of  appeal  was  given  by  the  East  London  Watenrorka  Com- 
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pany  against  a  rate  made  upon  them,  on  2Tth  December,  1850,  by  tbft 
Paving  Commissioners  under  stats.  11  G.  3,  c.  12,(a)  and  57  6.  3.  e. 
zxix.,(i)  in  respect  of  land,  within  the  streets  of  the  paTing  district,  in 
the  possession  of  the  Company  and  occupied  by  their  mains,  pipes,  ud 
other  apparatus ;  and  for  the  enjoyment  of  such  land  and  of  the  righ 
*70f^1  ^^  laying  their  mains  and  pipes  therein.  A  case  was,  bj  *cod- 
•^  sent,  and  by  order  of  Crompton,  J.,  stated  for  the  opiaon  of  this 
Court,  and  was  substantially  as  follows. 

The  appellants  are  an  incorporated  company,  established,  by  Aet  ot 
parliament,  for  the  purpose  of  supplying  parts  of  the  eastern  psrts  of 
the  metropolis  with  water.  Under  their  Act  of  incorporation,  47  6. 3, 
c.  lxxii.,(e)  the  Company  are,  by  sect.  32,  empowered  to  dig  and  bretk 
up  the  soil  and  pavement  of  any  of  the  roads,  highways,  footwsja, 
Streets  and  public  places  of  certain  parishes  and  places  therein  men- 
tioned, including  the  said  parish  of  Saint  Mary,  Whitechapel;  sndto 
sink  and  lay  pipes,  trunks,  and  other  conveniences,  and  to  pot  stop 
cocks,  or  plugs  or  branches  from  such  pipes,  and  other  conveniences, 
in  such  places  and  in  manner  as  shall  be  necessary  for  the  purposes  of 
the  Act,  and  to  do  all  such  acts  as  the  Company  shall  from  time  to 
time  think  necessary  and  convenient  for  completing,  amending,  repsi> 
ing,  improving,  and  using  the  works  authorized  by  the  Act.  The  re 
spondents  are  the  Commissioners  acting  under  and  in  pursuance  of  the 
said  Acts,  11  0.  8,  c.  12,  and  57  O.  3,  c  xxix.,  above  mentioned. 

By  Stat.  11  0. 3,  c.  12,(i)  the  Commissioners  are  empowered  to  pare 
the  streets  and  ways  of  the  district,  and,  in  certain  cases,  to  make,  alter, 
and  remove  sewers,  drains,  and  grates,  and  to  cause  the  streets  and  tsjs 
to  be  watered ;  and  to  perform  certain  other  matters  in  the  said  Act 
specified.    Sect.  36  is  as  follows. 

*"  And  for  defraying  the  charges  and  expenses  attending  the  exeeotioo  i 
*707]  the  several  powers  by  this  Act  granted,  be  it  further  enacted  that,  from  td 
ailer  the  passing  of  this  Act,  a  rate  or  assessment  (over  and  abore  all  nia 
and  aMossments  now  payable)  shally  onoe  in  every  year,  or  oftener  if  it  shall  be  tboog^ 
needful  by  the  said  oommissioners  or  any  seven  or  more  of  them,  be  made,  l«<lt  ^ 
assessed  by  the  said  commissioners  or  any  seven  or  more  of  them,  upon  otf  sw/  'X'l 
person  or  persons  who  do  or  shaU  ihkalntt  hold,  occupy,  possess,  or  enjoy  any  land^  ifi^^ 
shop,  warehouse,  ceUar,  vauU,  or  other  tenements  or  heredUamenis  within  anyoftheani 
Hreets,  squares,  lanes,  courts,  alleys,  ways,  or  other  public  passages,  fi>r  raising  sbcIi 

(o)  "  For  better  paving  the  etreets,  sqnaret,  laaei,  conrts,  alleys,  wajs,  and  other  paUie  pu- 
fagei,  in  that  part  of  Goodman'a  Fields,  which  lies  in  the  parish  of  Saint  Mitry  Matfelloa,  otbe:- 
wise  Whiteohapel  in  the  county  of  Middlesex,  and  also  Red  Lion  Street  and  White  Lioi  Street. 
lying  contignoos  to  the  said  Fields^  and  for  removing  and  preventing  nuisances,  aanojsaeM*  tB« 
ebstmcUons  therein." 

(6)  Loeal  and  personal,  pnblie.  "  For  better  paving,  iosproving,  and  regidatiag  the  itxteUtf 
^e  Metropolis,  and  removing  and  preventing  viusanees  and  obstmctions  therein.* 

(c)  Local  and  personal,  publie.  "For  better  supplying  with  water  the  inhahitanti  ef  ^ 
parishes  of  Stratford  Bow,  otherwise  Stratford  le  Bow,  St.  John  Hackney,  St  Msiy  Iriisgtos,  ^t 
Matthew  Bethnell  Green,  and  several  other  parishes,  hamlets,  townships,  and  pUeei  a4}*<*^t  st 
near  thereunto,  in  the  oounties  of  Middlesex  and  Bssez." 

(d)  A*  to  tfaa  pfsamble^  lea  f  •  7|S».Yost. 
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eompetent  som  or  sumii  of  money  as  the  siud  oommiastooen  or  Any  seven  or  moreof  them 
ibnll  from  time  to  time  think  needful  and  direct,  so  as  such  rate  or  assessment*  rates  or 
assessments,  do  not  in  any  one  year  exceed  in  the  whole  the  sum  of  Is.  2d,  in  the 
pound  of  the  yearly  rents  or  yearly  value  of  such  of  the  said  lands,  houses,  shops, 
varehooses,  cellars,  yaults,  or  other  tenements  or  hereditaments  respectively  as  shall 
be  situate  in  any  of  the  said  streets,  squares,  lanes,  courts,  alleys,  vrays,  and  other 
public  passages,  the  greater  part  or  parts  of  which  said  streets,"  *c.,  "  respectively 
shall  be  actually  begun  to  be  paved  with  new  or  other  stones  of  a  flat  surface  by  vir^- 
toe  or  in  pursuance  of  this  Act,  and  not  exceeding  9d,  in  the  pound  of  the  yearly  rents 
or  yearly  value  of  such  of  the  said  lands,  houses,"  &o.,  **  or  other  tenements  or  here^ 
ditaments  respectively  as  shall  be  situate  in  any  of  the  said  streets,  squares,"  &c,, 
"which  shall  be  actually  begun  to  be  new  paved,  the  footways  whereof  shall  be  con- 
structed with  new  or  flat  stones,  and  the  carriageways  thereof  with  the  old  stones 
which  shall  be  taken  up  in  the  same  or  any  other  of  the  said  streets,  squares,"  &c., 
'*  by  virtue  or  in  pursuance  of  this  Act,  and  not  exceeding  6d,  in  the  pound  of  the 
yearly  rents  or  yearly  value  of  such  of  the  said  lands,  houses,"  Jbc,  "  or  other  tene- 
ments or  hereditaments  respectively  as  shall  be  situate  in  any  of  the  said  streets, 
squares,"  &c.,  '*  which  shall  only  be  repaired  by  virtue  or  in  pursuance  of  this  Act." 
(Other  clauses  were  referred  to  in  arguing  the  case,  but  need  not  be  set  forth  here. 
See  pp.  712,  713,  post) 

By  sect.  24  of  Btat.  57  O.  8,  c.  xxix.  it  is  enacted : 

**  That  it  may  be  lawful  to  and  for  the  persons  who,  under  any  local  Act  or  Acts  of 

parliament  for  any  parochial  or  other  district  within  the  jurisdiction  of  this  Act,  are 

empowered  to  make  rates  and  assessments  for  the  expenses  of  paving  or  keeping  in 

repair  the  pavements  of  any  streets  or  public  places  within  such  parochial  or  other 

districts,  either  separately  or  jointly  with  other  purposes,  from  time  to  time  and  at 

all  times  after  the  passing  of  this  Act,  for  and  notwithstanding  any  provisions  or 

restrictions,  matters  or  things,  in  such  local  Act  or  Acts  of  parliament  contained,  to 

*make  and  sign  all  and  every  or  any  such  rates  or  assessments  as  shall  be 

from  time  to  time  necessary  or  expedient  for  paving  or  repairing  the  pave-  [^708 

ments  of  the  streets  and  public  places  within  such  parochial  or  other  district, 

pursuant  to  the  direction  of  the  local  Act  or  Acts  of  parliament  for  such  parochial  or 

other  district,  or  of  this  Act ;  and  for  the  payment  of  all  debts  or  charges  heretofore 

incarred  or  hereafter  to  be  incurred  in  and  about  the  execution  of  such  local  Act  or 

Acts  of  parliament  and  of  this  Act,  or  either  of  them,  as  to  the  paving  and  repairing 

the  pavements  of  and  in  such  parochial  or  other  district ;  and  for  the  payment  of  any 

interest  or  annuities  charged  or  chargeable  on  the  paving  rates  of  the  said  parochifd 

or  other  district,  or  for  the  payment  of  any  principal  moneys  which  may  be  due  in 

respect  thereof,  either  separately  or  jointly  for  other  purposes,  as  to  such  persons  shall 

teem  reasonable  and  proper,  not  exceeding  in  amount  in  any  one  year  double  the 

mm  or  sums  in  the  pound  limited  and  fixed  in  the  local  Act  or  Acts  of  parliament  for 

fuch  fMirochial  or  other  district  as  the  rate  or  rates  in  the  pound  which  may  be  made 

or  and  towards  the  charges  of  paving  and  repairing  the  pavements  therein,  and  either 

eparately  or  jointly  with  any  other  objects  or  purposes"  (with  an  exception,  as  to 

irooant,  not  material  here);  ** and  that  such  rates  or  assessments  may  be  either  sub- 

titutod  for  the  rates  or  assessments  directed  by  such  local  Act  or  Acts  of  parliament 

>  be  made  for  or  in  respect  of  the  paving  and  keeping  in  repair  the  pavements  of  such 

tarochiul  or  other  district,  either  separately  or  exclusively  or  jointly  with  any  other 

bjectfl  or  purposes,  or  may  be  additional  thersto,  as  the  persons  making  the  said 

atea  or  assessments  from  time  to  time  at  the  making  thereof  may  determine  and 

irect  ;  and  that  such  rates  and  assessments,  and  also  all  rates  or  aJBsessments  made 

D<i  allied  from  and  after  the  passing  of  this  Act,  for  and  in  respect  of  or  towards 

j^  pa:ving  or  repairing  the  pavements  (tf  the  streets  or  public  places  in  any  parochiiU 

r  otber  diatriet)  aod  Mther  sepamtaly  or  joiDtly  with  or  towards  any  other  ot^ecta  uc 
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purposes,  bj  tirtae  of  any  local  Act  or  Acts  of  parliameDt,  or  by  Tirtn^  of  thii  Act, 
shall  bs  laid  upon  all  and  every  person  or  persons  who  do  and  shall  inhabit,  bold, 
oconpy,  be  in  possession  of  or  enjoy,  any  messuages,  tenements,  lands,  grooDda,  craelt 
houses,  stables,  cellars,  vaults,  houses,  shops,  warehouses,  or  other  boildbgi  or  bere 
ditaments,  situate  or  being  within  any  of  the  streets  or  places  within  the  said  parochial 
or  other  district,  and  shall  be  just  and  equal  pound  rates,  and  shall  be  laid  aocordia^ 
to  the  annual  rents  or  value  of  such  messuages,  tenements,  lands,"  ke^  "warebooHi 
or  other  buildings  and  hereditaments  respectively;  and  also  that  all  ntea  or  aocss- 
ments  hereafter  made  by  virtue  of  this  Act  shall  be  made  and  signed  and  alloved  tod 
published  by  the  same  persons  and  in  the  same  manner  as  hath  been  directed  bjtbe 
local  Act  or  Acts  of  parliament  relating  to  each  particular  parochial  or  oUwr  diitral, 

as  to  the  rates  *or  assessments  for  such  parochial  or  other  district  for  lad 
*709]  towards  the  expenses  of  paving  and  repairing  the  pavements  therein,  ud 

either  separately  or  jointly  with  any  other  objects  and  purposes  bj  saeb  local 
Act  or  Acts  of  parliament." 

The  respondents  have  paved  and  repaired  the  streets,  ways,  tnd  pob- 
lic  plaees  in  the  said  district,  and  otherwise  acted  in  ezecation  of  thft 
several  powers  by  the  said  Act  of  11  G.  3,  c.  12,  granted. 

The  district  of  the  said  Commissioners  is  within  the  jarifidiction  of 
the  said  Act  of  57  G.  8,  c.  xxix. 

The  appellants  are  the  owners  and  possessed  of  certain  main  ind 
branch  pipes,  with  the  cocks  and  plags  belonging  thereto,  ranning  aoder 
ground  through  the  streets,  squares,  lanes,  courts,  alleys,  aod  otber 
public  passages  in  various  parts  of  the  district  embraced  by  stat.  11 6. 
8,  c.  12,  and  within  the  limits  of  the  jurisdiction  of  the  respondents  as 
such  Commissioners  (and  which  parts  of  the  said  district  have  been 
paved  and  repaired,  and  over  which  the  said  Commissioners  have  oiker- 
wise  exercbed  the  powers  of  the  last-mentioned  Act),  for  the  purpose 
of  conveying  water;  and  through  which  main  and  branch  pipes  water  is 
conveyed  by  the  appellants  to  the  inhabitants  of  such  district  toi 
others* 

The  plugs  and  stop  cocks  inserted  in  various  parts  of  the  said  pipes 
are  enclosed  in  smaller  pipes,  the  extremities  of  which  last-mentioned 
pipes  terminate  in  iron  boxes,  which  rise  to,  and  form  part  of,  the  sur- 
face of  the  said  streets  and  ways  and  public  places  within  which  tie 
same  respectively  lie,  and  are  stamped  with  the  letters  E.  L.  W.  W.^ 
being  the  initial  letters  of  the  words  East  London  Waterworks. 
♦71 01  Copies  of  the  said  Acts  of  parliament  and  of  stat.  46  ^6. 3* 
-'  c.  lxxxix.,(a)  and  of  the  Acts  amending  the  said  Act  of  incorpo- 
ration of  the  said  Company,  were  to  form  part  of  the  case. 

The  appellants  have  been  possessed  of  their  mains  and  pipes,  with 
the  plugs  and  cocks  belonging  thereto,  within  the  district,  for  upwards 
of  thirty  years,  and,  until  1851,  were  never  assessed  to  a  paving  rate 
or  any  rate  whatever  for  the  said  district  under  the  said  Acts  of  11  G. 

(o)  Loeml  and  personal,  pnblie.  «  For  the  better  relief,"  Ao.,  «of  the  poor  within  th«  fuiA 
of  St  Mary,  Whlteohapel ;"  '<for  cleansing  and  lighting  the  squares  and  other  passegM  ^ 
plaees,  and  keeping  a  nightly  watch,  for  raising  money  for  repairing  the  highways  in  esrtsis  partt 
of  the  said  parish ;  and  for  raising  money  to  repair  th?  ehwch  of  the  said  parish." 


[*7H 
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S,  c.  12,  and  57  O.  8,  c.  xxix.,  or  either  of  them ;  but  they  have  front 
time  to  time  been  asaessed  to  and  paid  the  rates  for  the  relief  of  the 
poor  and  for  the  maintenance  of  the  police,  and  the  rates  for  lighting 
and  cleansing  the  streets  and  other  public  places  in  the  parish  of  St. 
Marj,  Whitechapel,  and  the  rate  for  repairing  the  church  of  the  said 
parish,  under  stat.  46  G.  8,  c.  Ixxzix. ;  by  which  Act,  sect.  58,  it  is 
enacted  that  the  rector,  churchwardens,  overseers  of  the  poor,  and 
Tescrjmen,  or  any  nine  or  more  of  them,  shall  make  and  sign  three  dis- 
tinct rates  or  assessments,  not  exceeding  the  amount  of  the  respective 
sums  thereinbefore  directed  to  be  settled  and  ascertained,  <<  upon  all  and 
every  the  person  and  persons  wbd  do  and  shall  inhabit,  hold,  occupy, 
possess,  or  enjoy  any  land,  house,  shop,  warehouse,  or  other  building, 
tenement,  or  hereditament ;"  that  is  to  say,  one  rate  for  the  relief  of  the 
poor,  one  other  rate  for  the  repair  of  the  church,  and  one  other  rate 
for  cleansing  the  streets  and  regulating  a  nightly  watch  in  certain  parts 
of  the  said  parish. 

*For  the  purposes  of  the  case  the  form  and  amount  of  the 
rate  or  of  the  assessments  on  the  Company,  if  the  Company 
shoald  be  rateable,  were  not  in  dispute. 

If  the  Court  should  be  of  opinion  that  the  appellants  were  liable  to 
be  rated  in  respect  of  the  said  mains,  pipes,  plugs,  cocks,  and  appara 
tus  on  the  pipes  thereof,  or  in  respect  of  any  of  them,  or  of  the  lands, 
ground,  or  space  which  they  or  any  of  them  occupy,  the  said  rate  waa 
to  be  confirmed ;  if  the  Court  should  be  of  a  contrary  opinion,  the  rate 
was  to  be  quashed,  or  amended  by  striking  out  the  assessment  on  thd 
appellants. 

PaMej/j  for  the  respondents. — ^The  words  <<hold,  occupy,  possess, 
or  enjoy  any  land,"  in  sect.  86  of  stat.  11  O.  8,  c.  12,  were  intended 
to  include  such  a  holding,  occupation,  possession,  and  enjoyment  as  that 
e&ercised  by  the  Company  in  respect  of  their  pipes  and  apparatus.  In 
Rex  V,  The  Corporation  of  Bath,  14  East,  609,  it  was  held  that  a  cor- 
poration owning  reservoirs  and  pipes  for  water  laid  down  in  certain 
parishes  were  rateable,  under  stat.  43  Elis.  c.  2,  s.  1,  as  occupiers  of 
land  in  those  parishes.  Bex  v,  Bochdale  Waterworks  Company,  1  M. 
k  S.  634  (E.  C.  L.  B.  vol.  28),  and  Bex  v.  Brighton  Gas  Light  Com- 
pany, 5  B.  &  C.  466  (£.  C.  L.  B.  vol.  11),  are  to  the  same  effect.  It 
would  not  be  necessary,  in  order  to  make  the  Company  rateable  within 
stat.  43  Eliz.  c.  2,  that  the  principal  machinery  of  the  waterworks 
should  be  within  the  district ;  Bex  v.  Foleshill,  2  A.  &  E.  593  (E.  C.  L, 
R.  vol.  29).  And  here  the  words  <<  hold,  occupy,  possess,  or  enjoy'* 
are  much  wider  than  the  words  «<  occupier  of  lands"  in  stat  43  Eliz.  o.  2. 
The  Company  would,  moreover,  be  liable,  under  stat.  11  G.  8,  o.  12,  s. 
36,  as  occupiers  of  *<<  hereditaments,"  according  to  Bex  v.  The 


Trustees  for  paving  Shrewsbury,  8  B.  &  Ad.  216  (E.  C.  L.  B. 
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Old  Town,  17  Q.  B.  512  (E.  0.  L.  R.  vol.  79),  may  be  cited  as  a  deci« 
aion  to  the  contrary ;  bat  there,  as  in  Rex  v.  The  Manchester  and  Sal* 
ford  Waterworks  Company,  1  B.  &  C.  630  (E.  C/  L.  R.  vol.  8),  which 
will  probably  be  relied  on,  the  word  « land"  was  not  introduced  into 
the   elanse  imposing  the  rate.    [Lord  Campbbll,  C«  J. — In  Chelsea 
Waterworks  Company  v.  Bowley,  17  Q.  B.  858,  the  Company  were  held 
Hot  liable  to  the  land  tax,  although  the  Aot(a)  imposes  the  tax  upon  all 
bodies  corporate  «  haying  or  holding"  «<  any  lands,  tenements,  or  here- 
ditaments."]    The  judgment  in  that  case  proceeded  upon  the  grouDci 
that,  looking  at  the  particular  object  of  the  Act  in  question,  the  words 
c«  haying  or  holding"  <<any  lands,"  ftc^,  meant,  having  a  legal  interest 
in  any  lands,  &c. :  the  meaning  of  the  words  <<  occupier  of  lands''  in 
atat.  43  Eliz.  c.  2,  was  not  so  restricted.     [Erlb,  J. — In  the  latter 
Statute  the  occupiers  of  land  are  to  be  taxed  only  according  to  their 
ability ;  there  does  not  seem  to  be  any  such  limit  fixed  by  these  local 
Acts.]     The  Company  haye  always  paid  the  rate  under  stat.  46  6.  S, 
C.  Ixxxix.  s.  53,  which  imposes  it  upon  all  who  shall  « hold,  occopj, 
possess,  or  enjoy  any  land,"  ko. ;  using  the  same  form  of  words  as  tbt 
in  Stat.  11  O.  3,  c.  12,  s.  36. 

.  BanUj  contri. — The  preamble  of  stat.  11  O.  8,  c  12,  recites  that 
<cit  would  be  of  great  benefit  and  advantage  to  the  inhabitanit  of  the 
8«id  streets,  squares,"  &c.,  if  the  said  streets,  squares,  &c.,  were  pro* 
*71  ^1  P^^^y  paved ;  that  <<  the  ^inhabitants  of  the  said  streets,  squares,'* 
^  &c.,  <<  are  willing  to  pave  the  same  at  their  own  expense ;"  and  that 
this  cannot  be  efiected  without  the  aid  of  Parliament.  That  shows  that 
the  intention  of  the  Act  was  to  impose  a  rate  only  on  the  actual  inhab- 
itants, who  would  be  benefited  by  the  improvements.  The  Gompanj 
are  not  within  this  class.  Sects.  42,  44,  which  provide  for  a  smaller 
proportionate  assessment  upon  public  buildings,  dead  walls,  and  void 
spaces  of  ground  within  or  adjoining  the  said  streets,  squares,  &c.,  and 
upon  houses  which  have  been  unoccupied  during  a  part  of  the  time 
elapsed  sinoe  the  last  rate,  show  that  it  was  intended  that  the  assess- 
ment should  be  distributed  according  to  the  amount  of  benefit  arbing 
from  the  paving  to  the  parties  assessed.  The  Company  derive  no  bene* 
fit.  If  it  had  been  intended  to  rate  them  in  respect  of  their  pipes, 
these  would  have  been  expressly  mentioned  in  the  rating  clause.  Thej 
Sfcre  so  mentioned  in  sects.  14 — 19,  where  provision  is  made  for  taking 
up  pavements  to  repair  them.  Under  sect.  19  the  Commissioners  have 
power  to  alter  the  position  of  the  Company's  pipes.  The  Compaoj) 
therefore,  have  no  interest  in  the  land  beyond  a  mere  easement.  [Lord 
Campbbll,  C.  J. — They  may  have  a  movable  freehold.]  The  sewen 
would  be  rateable,  if  the  pipes  were  rateable.  The  nature  of  the  Com- 
pany's interest  is  still  further  explained  by  the  provisiona  of  stat.  57  G. 
8,  c.  xxix.     By  sect.  11  no  water  company  can  take  up  the  pavement 

(a)  Stat  as  6. 8»  a  S. 
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for  the  purpose  of  laying  down  pipes  vithoat  notice  to  the  Cornmis- 
sionera.  By  sects.  12 — 15,  materials,  arrangement,  and  repairs  of  all 
water  pipes  underneath  the  soil  are  subject  to  the  supervision  and  con- 
trol of  the  Commissioners.  [Lord  Gampbkll,  C.  J. — *I  do  not  r-^^^M 
aee  how  this  affects  the  question  at  issue.  That  depends  simply  ^ 
upon  the  construction  of  the  rating  clause,  stat.  11  G.  8,  c.  12,  s.  36.] 
Several  provisions  of  the  local  and  general  Acts  are  important  as  show* 
ing  that  the  Company  cannot  be  said  to  occupy,  possess,  or  enjoy  land, 
within  the  meaning  of  the  rating  clause*  By  sect.  52  of  stat.  57  G.  3, 
c.  zxiz.y  the  pavements  and  other  materials  of  the  streets  are  vested  in 
the  Commissioners.  [Erle,  J. — But  the  land  beneath  the  pavement  is 
occupied  by  the  Company.  It  may,  however,  be  a  question  whether  by 
^land,"  in  the  rating  clause,  is  meant  other  than  surface  land.  It  has 
been  held  that  mines  are  exempt  from  taxation  under  stat.  43  Elis.  c« 
2|  except  coal  mines,  which  are  expressly  mentioned.  Here  the  rating 
clause  provides  that  the  parties  liable  are  to  be  assessed  at  different 
rates  according  to  the  nature  of  the  pavement.  It  would  therefore  be 
necessary,  if  the  pipes  are  rateabk^  to  calculate  what  portion  of  them 
lay  under  each  description  of  pavement.]  That  would  be  almost  impos- 
sible ;  and  therefore  it  is  clear  that  by  «<  land"  was  meant  only  the 
surface. 

PoiKUj/^  in  reply. — The  di£ScuIty  suggested  as  to  making  different 
assessments  on  different  porttona  of  the  pipes  exists,  in  some  degree, 
with  respect  to  houses,  which  are  clearly  rateable.  The  Company 
derive  a  profit  from  the  use  of  the  land,  and  <«  enjoy''  it  within  the 
meaning  of  the  rating  clause.  Indeed  they  could  bring  an  action  of 
trespass  quare  dausum  fregit  for  an  interference  with  their  pipes  by 
any  one  not  authorized  under  the  Acts.  In  Crease  v.  Sawle,  2  Q.  B. 
862,  886  (E.  C.  L.  R.  vol.  42),  the  Court  intimated  that,  in  stat.  43 
Blia.  c.  2,  it  was  ^intended,  by  the  words  <«  every  occupier  of  p^,-^  . 
lands,"  to  include  all  occupiers  of  any  description  of  real  estate.  ^ 
As  to  the  pipes  not  being  expressly  mentioned  in  the  rating  clause,  that 
18  because  the  word  <<  land"  would  include  the  pipes  laid  down  in  it* 
[Eblb,  J. — ^Would  the  Commissioners  of  Sewers  be  rateable  in  respect 
of  their  drains  ?]  They  would  not,  because  they  derive  no  profit  from 
their  occupation.  [Lord  Campbell,  C.  J. — They  are  in  much  the  same 
position  as  the  surveyors  of  highways.]  Here  the  Company  have  a 
direct  interest.    (He  was  then  stopped  by  the  Court.) 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  Company  are  rate- 
able. By  sect.  36  of  stat.  11  G.  3,  o.  12,  the  rate  is  to  be  laid  on  all 
persona  who  «<  shall  inhabit,  hold,  oocupy,  possess,  or  enjoy  any  land, 
house,"  &c.,  <<  tenements  or  hereditaments  within  any  of  the  said  streets, 
squares,"  &c<  Now,  by  stat.  43  Elis.  c.  2,  by  which  real  property  is 
made  rateable  to  the  poor,  the  rate  is  to  be  laid  on  «  every  occupier  of 
lands,"  among  others ;  and  we  are  entitled  to  give  the  same  definition 
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of  occnpatioQ  of  land,  in  stat.  11  G.  8,  e.  12,  as  baa  been  given  to  it  k 
atat.  48  Elia.  c.  2.  By  a  long  aeries  of  cases  it  bas  been  decided  that 
vater  companies  or  gas  companies  are,  under  tbe  latter  statate,  nt^ 
able,  as  occnpiers  of  land,  in  respect  of  their  pipes  which  are  laid  be- 
neath the  soil ;  and  we  are  therefore  justified  in  holding  that  tbe  Com- 
pany here  are  also  rateable,  in  tbe  same  character,  nnder  stat.  11 6. 3, 
c.  12.  In  Rex  v.  Manchester  and  Salford  Waterworks  Company,  1 B. 
&  C.  680  (E.  G.  L.  R.  vol.  8),  a  water  company  was  held  not  to  be  rate- 
*7ini  ^^^^  nnder  a  local  Act,  becanse  tbe  *word  «land"  was  not  in  the 
-'  rating  clause,  and  because  the  words  <«  other  tenements'*  were 
held  to  refer  only  to  matters  ejusdem  generis  with  those  before  enamel 
rated.  The  decision  in  East  London  Waterworks  Company  v.  Tmateei 
for  Mile  End  Old  Town,  17  Q.  B.  512  (E.  C.  L.  B.  yoL  79),  prooeeded 
upon  tbe  same  grounds.  We  may  reasonably  infer  that,  if  the  word 
<<  land"  had  been  introduced  into  the  local  Acts  under  which  the  rate  in 
these  cases  was  imposed,  the  Company  would  have  been  liable  to  be 
rated.  Ic  Chelsea  Waterworks  Company  v.  Bowley,  17  Q.  B.  361,  ve 
were  careful  to  state  that  we  did  not  intend  to  interfere  with  tbe  de* 
cisions  under  stat.  48  Eliz.  c.  2.  We  held  that  the  Company  in  that 
case  were  not  liable  to  be  rated  to  the  land  tax,  because  they  had  do 
interest  in  tbe  land.  Here  the  Company  have  a  direct  interest  in  tbe 
land,  and  deriye  advantage  from  the  works  under  the  Act.  Tbe  Bitoa- 
tion  of  their  pipes  may  be  altered  by  the  Commissioners ;  but  they  are 
the  occupiers  of  tbe  land  in  which  the  pipes  are  laid.  I  think,  there* 
fore,  that  this  rate  was  properly  made. 

CoLBBiDGB,  J. — ^I  am  of  the  same  opinion.  I  do  not  rely  npoa 
any  supposed  occupation  of  the  surface  by  the  Company  (indeed  tbe 
aurface  is  more  in  the  occupation  of  the  Commissioners),  but  upon  the 
undoubted  occupation  of  tbe  subsoil  by  the  Company,  by  means  of  their 
pipes  which  are  laid  down  there.  Where  the  same  words  occur  in  differ* 
ent  Acts  having  a  similar  object,  we  should  endeavour  to  adopt  tbe  same 
construction  in  each  case.  The  words  in  the  local  Act  here  are  even 
more  extensive  than  those  in  stat.  48  Elis.  c.  2 ;  and  therefore  there  is 
*7171  ^^  reason  for  giving  a  less  extensive  construction  ^to  tbe  former 
^  than  to  the  latter,  as  we  did  in  Rex  v.  Manchester  and  Salford 
Waterworks  Company,  1  B.  &  C.  630  (£.  C.  L.  R.  vol.  8),  and  East 
London  Waterworks  Company  v.  Trustees  for  Mile  End  Old  Town,  17 
Q.  B.  512  (E.  C.  L.  B.  vol.  79).  Judgment  must  therefore  be  for  the 
respondents. 

Erlb,  J. — The  Company  are  clearly  rateable  as  occupiers  of  land. 
I  have  looked  carefully  through  the  local  Act,  and  cannot  find  anything 
which  restricts  the  nature  of  the  occupation. 

Crompton,  J. — The  only  cases  cited,  where  a  Company  bas  been  held 
not  rateable  under  these  circumstances,  are  where  the  word  «land'*irsi 
not  in  the  rating  dauae.^  Here  all  occupiers  of  land  are  expressljr  made 
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rtteable.  I  was  at  first  rather  struck  with  my  brother  Erie's  suggestion 
of  thedifficalty  which  would  arise  in  apportioning  the  assessments  upon 
different  portions  of  the  pipes ;  but  I  do  not  think  that  difficulty  suffi- 
cient to  rebut  the  clear  inference  to  be  drawn  from  the  language  of 
sect.  86.  Judgment  for  the  respondents. 


*The  QUEEN  v.  The  Vicar,  Churchwardens,  and  Inhabitants  r^^^^Q 

of  HILLINGDON.    June  8.  ^  '^^ 

At »  Jtttrjt  beld  ander  sUt  58  0.  8,  o.  69,  for  the  parpoie  of  eleeting  sarreyors  of  higbwajs,  of 
which  pttblie  Dodee  bad  b««n  giTen,  it  was  agreed  that  the  rota  tbould  be  taken  hj  a  show  of 
haadiy  leaving  it  open  to  any  one  to  propoee  that  the  ?otea  shonld  be  taken  aooording  to  the 
■tatate.  A.  and  B.  were  reepeetifelj  proposed  and  seconded  for  the  office  of  surreyor;  and, 
on  a  show  of  bands,  A.  bad  a  mijoritj.  It  was  then  proposed  and  seconded,  on  behalf  of  B., 
that  the  ▼otes  should  be  taken  aeeording  to  the  statute.  No  objeetion  was  made ;  and,  on  tbo 
rotes  being  so  taken,  B.  bad  a  mt^Qnij,  and  was  declared  dnly  elected.  A.  then  demanded  a 
poU  of  the  whole  parish. 

Held  that,  the  meeting  baTlng  agreed  to  a  poll  being  taken  aeeording  to  the  statute,  no  one  wafl 
entitled  afterwards  to  demand  a  poll  of  the  whole  parish ;  that  the  eleotioB  of  B.  was  Talid;  and 
that  a  mandamus  for  another  meetiog  to  elect  would  not  lie. 

Pashlbt,  in  last  Easter  term,  obtained  a  rule  calling  on  the  vicar, 
churchwardens,  and  inhabitants  of  the  parish  of  Hillingdon,  in  the 
county  of  Middlesex,  to  show  cause  why  a  mandamus  should  not  issue 
commanding  them  to  assemble  themselves  in  vestry  for  the  purpose  of 
electing  a  surveyor  of  the  highways  for  the  said  parish. 

From  the  affidavits  it  appeared  that  the  parish  of  Hillingdon  is  di- 
vided into  four  districts,  and  that  it  has  been  usual  to  elect  one  rate- 
payer residing  in  each  to  be  the  surveyor  of  the  highways  in  that 
district. 

On  27th  March,  1852,  public  notice  was  given  that  a  vestry  would  be 
held  on  the  2d  April  following,  «<  to  elect  surveyors  of  the  highways  for 
the  year  ensuing"  and  for  other  purposes.  The  vestry  was  held  on  the 
day  appointed.  At  the  commencement  of  the  proceedings  it  was  pro- 
posed and  seconded  that  the  votes  of  the  vestry  should  be  taken  accord- 
ing to  Stat.  58  O.  8,  c.  69  (Sturges  Bourne's  Act),  s.  8;  but  the 
motion  was  withdrawn  upon  a  proposal,  by  the  vestry  clerk,  that  the 
TOtes  should  be  taken  by  a  show  of  hands  in  the  first  instance,  leaving  it 
open  to  any  inhabitant  to  propose  that  the  votes  should  be  taken  according 
to  the  statute.  ^Certain  proceedings  having  then  been  carried  by  r^m^Q 
m  show  of  hands,  without  dissent,  two  rate-payers,  Haynes  and  '- 
Roadnight,  were  respectively  proposed  and  seconded  for  the  office  of  sur- 
veyor of  highways  for  a  particular  district.  A  show  of  hands  was  taken, 
upon  which  Haynes  had  a  majority.  It  was  then  proposed  and  seconded, 
on  behalf  of  Roadnight,  that  the  votes  should  be  taken  according  to  Act 
of  parliament.    This  was  done ',  and  Roadnight  had  a  majority.    Hayne^ 
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then  detioand^d  a  poll  of  the  whole  parish :  bat  the  vicar,  as  chainnao, 
declined  to  grant  it»  the  vestry  clerk  having  stated  that  Haynes  ought  to 
have  demanded  a  poll  at  an  earlier  stage  of  the  proceedings,  and  that 
the  reckoning  of  the  votes  according  to  the  statute  completed  the 
election. 

The  affidavits  also  stated  that  there  is  no  select  vestry  for  the  parbh; 
and  that  the  vestry  clerk  is  appointed  under  stat.  13  &  14  Yict.  e. 
67.(a) 

J.  Graff  now  showed  cause. — The  application  for  a  poll  of  the  vhole 
parish  was  made  too  late.  It  should  have  been  demanded  after  the 
show  of  hands ;  Campbell  v.  Maund,  5  A.  &  £.  865  (E.  C.  L.  R.  toL 
81).  The  functions  of  the  vestry  were  discharged  as  soon  as  the  votes 
of  the  rate-payers  present  had  been  taken  according  to  the  statute. 
That  is,  in  effect,  a  polling  of  the  rate-payers :  and,  if  the  rate-pajes 
present  in  vestry  elect  to  have  recourse  to  that  form  of  poll,  a  poll  of 
the  whole  parish  cannot  be  afterwards  demanded ;  Campbell  v,  Maund. 
It  was  decided,  in  Regina  v.  The  Rector  of  Lambeth,  8  A.  ft  E.  856 
(E.  G.  L.  R.  vol.  85),  that,  although,  at  a  polling  in  vestry,  all  qualified 
persons  are  entitled  to  come  in  and  vote,  a  polling  of  only  the  nt^ 
*79ni  V^7^^^  ^present  at  the  vestry  is  valid,  unless  it  be  ezpreesly 
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proved  that  some  rate-payers  who  wished  to  vate  were  excluded. 


It  will  be  contended  that  the  meeting  should  have  been  adjourned.  But 
the  power  of  adjourning  the  vestry  is  in  the  vestry  itself;  Stonght(a 
V.  Reynolds,  2  Str.  1045 :  and  the  vestry,,  in  effect,  declined  to  adjourUf 
by  proceeding  to  take  the  votes  of  the  rate-payers  who  were  present. 
In  Regina  v.  The  Rector  of  Lambeth,  8  A.  &  E.  356  (E.  G.  L.  R.  toL 
85),  it  was  held  that  the  vestry  was  not  bound  to  adjourn,  although  it 
was  bound  to  admit  any  qualified  person  who  wished  to  come  in  and 
vote.  Rex  v.  The  Archdeacon  of  Chester,  1  A.  &  E.  342  (£.  C.  L.  B. 
vol.  28), (ft)  also  shows  the  rule  on  this  subject.  As  to  the  vicar,  he,  at 
all  events,  had  no  power  to  grant  a  poll ;  the  power  is  in  the  vestry. 

Paihley^  contrft.— The  rate-payers  are  not  precluded  from  demandiug 
a  poll  of  the  whole  parish  by  having  at  first  agreed  that  the  votes  of 
those  present  should  be  taken  according  to  the  statute*  The  demand 
of  a  poll  amounts  to  an  abandonment  of  the  previous  proceedings; 
Anthony  v.  Soger,  1  Hagg.  Consist.  C.  C.  9,  13.  In  Regina  v.  The 
Vestrymen,  &c.,  of  St.  Pancras,  11  A.  &  E.  15,  26  (E.  G.  L.  R.  voL 
89),  Lord  Denman,  in  giving  judgment,  says,  ^«the  common  law  right" 
<«  is  generally  understood  to  be  that  any  voter,  however  satisfied  with 
the  correctness  of  the  declaration  on  the  show  of  hands,  yet  may  appeal 
from  it  to  the  whole  body  of  electors,  and  keep  a  poll  open  till  all  hare 
bad  the  opportunity  of  attending  to  record  their  suffrages." 

(a)  **  An  Aot  (o  preTMit  tb«  hokliDg  of  rettry  or  oUi«r  meotiogi  in  eborahw^  Mid  fitr  ngvlatiif 
tbe  appoin^DieDt  of  TMtry  elerkt." 
(6)  And  BOO  Rftx  «.  ChnrohwardeDf'of  St  tiuj,  Lambeth,  1  A.  A  K  346  (S.  C.  L.  B.  roL  flV 

aet«(a>. 
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Lord  Campbell,  C,  J. — I  am  of  opinion  that  the  ^election  r^tfM 
was  valid,  and  that  a  mandamus  will  not  lie  for  another  meeting  ^ 
to  fleet.  There  is  no  doubt  that  any  rate-payer  present  at  the  vestry 
may  appeal  from  the  decision  upon  a  show  of  hands  to  a  polling  of  the 
rate-payers;  but,  if  that  polling  is,  with  the  consent  of  all  present, 
confined  to  the  rate-payers  assembled  at  the  vestry,  any  subsequent 
demand  that  a  pdll  of  all  the  rate-payers  in  the  parish  should  be  taken 
is  wholly  illegal. 

Coleridge,  J. — The  question  here  is,  not  what  is  the  general  rule  of 
voting  at  vestries,  or  what  course  might  have  been  followed  in  the  pre- 
aent  instance,  but  whether,  under  the  circumstances,  the  party  applying 
for  the  mandamus  has  any  right  to  set  aside  the  proceedings  that  were 
actually  taken.  I  am  of  opinion  that  he  has  not.  He  should  have 
made  his  call  for  a  poll  of  the  whole  parish  immediately  upon  the  show 
of  bands ;  he  was  not  entitled  to  demand  it  after  having  acquiesced  in 
the  taking  a  poll  of  those  rate-payers  only  who  were  present.  That 
form  of  poll  is,  in  itself,  perfectly  legal ;  and  the  election  was  a  valid 
one. 

WiOHTMAN,  J. — ^Public  notice  was  given  that  a  vestry  would  be  held ; 
and  it  must  be  taken  that  all  the  rate-payers  who  were  interested 
attended.  No  objection  was  made  when  a  poll  of  the  rate-payers  in 
vestry  was  proposed ;  and  therefore  a  poll  of  the  whole  parish  could 
not  be  afterwards  claimed  by  any  one  there,  the  meeting  having  elected 
to  have  recourse  to  the  more  limited  form  of  poll. 

Erlb,  J.,  concurred.  Rule  discharged  with  costs. 


*JOHN  TIMMmS  and  MARY  his  Wife  t;.  QIBBINS,  Public  ^^^^^ 

Officer,  &c.    June  8.  ^ 

Flaiatiff  deposited  with  defendants,  a  banking  Company,  802.,  eonsistlng  partly  of  certain  notea 
of  a  eoantry  bank,  payable  either  at  that  bank  or  tb  London,  and  representing  65/.  The  Com- 
pany gave  a  receipt  as  follows : 

Receired  of  M.  W.  80/.,  for  which  we  are  aoconntable.  80/.,  at  32.  per  cent  interest,  with  fonr- 
teen  days*  notice. 

Xhe  Company  sent  the  notes,  on  the  same  day,  to  their  agents  in  London,  who  presented  them 
on  the  foUowing  day,  when  they  were  dishononrcd.  The  agents  sent  them  l>ack  by  that  eyen- 
ing's  poet  to  the  Company,  who,  on  the  following  day,  ga?e  notice  of  dishonoar  to  plaintiff, 
aody  on  ptuntilTs  giring  fourteen  days'  notice  of  withdrawal,  tendered  the  notes  back,  which 
plaintiff  refused.  The  Company  refused  to  pay  the  amount  of  the  notes.  The  country  bank, 
which  wae  about  fire  miles  fh>m  the  office  of  the  Company,  had  stopped  payment  from  the 
close  of  the  day  on  which  the  notes  were  deposited. 

Held,  that  plaintiff  oould  not  reeorer  the  amount  of  the  notes  firom  the  Company,  either  as  money 
lent  or  aa  money  had  and  reeeiTcd. 

BsBT  against  defendant,  as  public  officer  of  the  Birmingham  Banking 
Company,  for  money  lent  by  the  female  plaintiff,  dum  sola,  to  the 
defendant ;  for  money  had  and  received  by  defendant  to  the  use  of 
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the  female  plaintiff,  dmn  sola ;  and  on  an  account  stated  between  her, 
dam  sola,  and  the  defendant. 

Plea:  Nnnqoam  indebitatus,  except  as  to  157.  2$.  9c2.,  parcel,  ic, 
paid  into  Court.  Issue  thereon.  The  152.  2«.  9d.  was  taken  out  of 
Court. 

There  was  also  an  issue  upon  a  special  plea,  as  to  which  the  jury  were 
discharged. 

On  the  trial,  before  Wightman,  J.,  at  the  Staffordshire  Spring  Assises, 
1852,  it  appeared  that,  on  26th  June,  1851,  the  female  plaintiff,  being 
then  unmarried,  deposited  with  the  Dudley  branch  of  the  Birmingham 
Banking  Company  802.,  of  which  652.  consisted  of  notes  of  Rnfford's 
Bank,  at  Stourbridge,  five  miles  from  Dudley.  These  notes  were  made 
payable  either  at  Stourbridge  or  at  Messrs.  Glyns',  London.  The  agent 
of  the  Company  at  Dudley  gave  her  a  receipt  as  follows : 

«  Received  of  Mary  Weal  802.,  for  which  we  are  accountable.    For 
the  directors  and  proprietors  of  The  Birmingham  Banking  Company. 
♦79^1  B.  H.  Smith,  Manager."    *<<  802.,  at  32.  per  cent,  interest,  witb 
^  fourteen  days'  notice." 

The  Stourbridge  notes  were  sent  to  Jones,  Loyd  k  Co.,  the  agents 
of  the  Company,  by  the  evening  post  on  26th  June,  and  presented  by 
them,  on  27th  June,  at  Messrs.  Glyns*.  Payment  was  refused.  ^Rie 
Company  received  them  back  on  28th  June,  and,  oil  that  day,  sent  notice 
of  their  dishonour  to  the  female  plaintiff.  The  Stourbridge  Bank  paid 
np  to  the  close  of  banking  hours  on  the  26th  June,  but  did  not  open 
afterwards.  On  13th  January,  the  plaintiffs  gave  fourteen  days'  notice 
of  withdrawal,  when  the  Company  tendered  the  notes,  which  the  plaintHb 
refused.  The  plaintiffs,  on  29th  January,  demanded  payment,  which 
was  refused  by  the  Company.  The  learned  Judge  directed  a  verdict 
for  the  defendant,  with  leave  to  move  to  enter  a  verdict  for  the  plab- 
tiffs  for  652.  Keating^  in  last  Easter  Term,  obtained  a  rule  nisi  accord- 
ingly. 

Alexander  and  Chance  now  showed  cause. — The  Company  are  not 
liable  for  the  amount  of  the  notes.  Camidge  v.  Allenby,  6  B.  &  G. 
878  (E.  C.  L.  R.  vol.  13),(a)  will  be  relied  on ;  but  there  the  party 
receiving  the  notes  had  been  guilty  of  laches  in  not  taking  the  proper 
steps  to  get  them  cashed,  or  returning  them  promptly  to  the  party 
from  whom  he  received  them.  The  obligation  incumbent  on  the  holder 
in  such  a  case  appears  in  Rogers  v.  Langford,  1  Cr.  k  M.  637,  S.  G. 
8  Tyr.  654,  and  Turner  v.  Stones,  1  Dowl.  k  L.  122.  Here  the  Com- 
pany lost  no  time  in  presenting  the  notes  for  payment  in  London,  and 
informing  the  plaintiffs  of  their  dishonour.  The  loss  ought  therefore 
to  fall  upon  the  plaintiffs. 

*7941      *^^ii^9  ^and  J.  Chray^  contril. — ^The  Company  received  the 
-'  notes,  not  as  negotiable  instruments,  but  as  cash,  and  are  there- 

(a)  See  RoUon  «.  OUrer,  10  Q.  B.  704  (B.  C.  L.  IL  to!.  59\. 
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fore  liable  for  the  amounti  according  to  the  distinction  laid  down  by 
Littledale,  J.,  in  Camidge  v.  AUenby,  6  B.  &  G.  373,  885  (E.  G.  L.  R. 
Tol.  18).    [Lord  Gampbell,  C.  J. — In  that  case  the  notes  were  given 
in  payment  of  a  debt ;  here  thej  were  only  deposited  with  the  Com- 
pany, they  undertaking  to  return  them  under  certain  conditions.]    The 
Company  received  with  a  view  to  their  advantage;   the  transaction 
amounted  to  a  purchase  of  the  notes  by  them.    [Lord  Campbell,  C. 
J. — Surely  this  is  not  a  sale  of  the  notes.    But,  if  it  were,  I  do  not  see 
that  the  Company  is  necessarily  to  suffer.]     The  general  rule  is,  that, 
where  notes  are  given  in  payment,  the  party  to  whom  they  are  paid 
must  bear  the  loss  if  they  are  dishonoured,  unless  they  were  given  in 
payment  of  an  antecedent  debt.    The  Company,  in  fact,  have  discounted 
the  notes ;  and  in  The  Governor  and  Company  of  the  Bank  of  England 
V.  Newman,  1  Ld.  Baym.  442,  it  was  held  that  the  discounter  of  a  bill 
payable  to  bearer  must  sustain  the  loss  consequent  upon  payment  being 
refused,  unless  the  note  was  endorsed  to  him  by  the  party  for  whom  it 
was  discounted.    [Lord  Campbell,  C.  J. — I  do  not  see  what  difference 
the  endorsement  makes.]     The  endorsement  constitutes  a  distinct  secu- 
rity.    [Lord  Campbell,  C.  J. — If  a  party  obtains  of  a  banker,  without 
fraud,  cash  in  exchange  for  a  check  on  a  bank  which  has  failed  for  some 
time,  is  that  a  sale  of  the  check  7]     In  that  case  the  transaction  would 
probably  amount  to  a  warranty  that  the  check  was  what  it  purported 
to  be.    [Lord  Campbell,  C.  J. — If  so,  I  think  there  was  a  similar 
representation  *by  the  plaintiffs  here.]    Here  the  notes  were  r^^oe 
simply  deposited  with,  and  received  by,  the  Company  as  and/n*  ^ 
ca«A,  the  Company  agreeing  to  pay  the  amount  at  fourteen  days'  notice. 
[WiGHTMAN,  J. — Can  the  plaintiffs  sue  for  money  had  and  received  7 
Payment  of  the  notes  having  been  refused,  the  Company  would  be  enti* 
tied  to  answer  that  they  had  not  received  any  money.]     Ward  v.  Evans, 
2  Ld.  Baym.  928,  decides  that  an  action  for  money  had  and  received 
will  lie  under  such  circumstances.     Money  deposited  with  a  bankier  is 
equivalent  to  money  lent  to  him ;  Pott  v.  Clegg,  16  M.  &  W.  821  ;| 
and,  for  the  reasons  already  stated,  the  deposit  of  the  notes  in  the  pre- 
sent case  is  equivalent  to  a  deposit  of  money.    An  action  lies  here, 
therefore,  either  for  money  lent  or  money  had  and  received. 

Lord  Campbell,  G.  J. — I  am  of  opinion  that  the  plaintiffs  are  not 
entitled  to  bring  an  action  either  for  money  lent  or  for  money  had  and 
received.  No  doubt,  at  the  time  of  the  deposit,  both  parties  believed 
that  the  Stourbridge  Bank  was  solvent,  and  that  these  notes  were  valua- 
ble securities.  It  turned  out,  however,  that  they  were  worthless.  No 
laches  can  be  imputed  to  the  Company ;  for  they  sent  the  notes  to  Lon- 
don immediately  upon  receiving  them,  and  gave  notice  of  their  dishonour 
to  the  female  plaintiff  immediately  upon  receiving  such  notice  them- 
selves. The  case  is  the  same  as  if  the  Stourbridge  Bank  had  been  in- 
solvent long  before  the  day  on  which  the  notes  were  deposited,  and 
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neither  party  bad  been  aware  of  it.  There  are  no  groanda  wUdi  vill 
sopport  a  coant  either  for  money  lent  or  money  bad  aad  nernl, 
because  there  is  a  failure  of  the  consideration  upon  wbieh  the  defie&i- 
*70Ai  ^^^'^  promise  would  be  ^founded.  It  was  argned  tbst  the  tnan» 
^  tion  amounted  to  a  purchase  of  the  notes  by  the  Company.  B^ 
it  is  impossible  to  give  it  that  character ;  it  was  a  deposit,  made  oa  lk 
understanding  that  the  amount  should  be  repaid  upon  fonrteeo  daji* 
notice.  I  cannot  agree  to  the  general  rule  which  it  has  been  atteapteJ 
to  lay  down,  that  bank  notes  are  paid  in  at  the  risk  of  the  partj  i^ 
ceiving  them,  except  when  they  are  paid  in  discharge  of  an  antec^est 
debt.  If,  as  I  suggested  in  the  course  of  the  argument,  a  person  obuai» 
in  good  faith,  change  for  a  check  which  turns  out  to  be  worthless,  tki 
loss  must  fall  on  him.  In  fact  it  is  difficult  to  say  that  there  caa  W 
any  case  in  which  the  debt  is  not  antecedent  to  the  payment.  Bra 
where  the  money  is  paid  over  the  counter  at  the  time  of  the  sale,  tbcre 
must  be  a  moment  of  time  during  which  the  purchaser  is  indebted  to 
the  vendor.(a)  It  is  not,  however,  necessary  for  us  to  give  any  opiainB 
upon  this  point,  as  there  was  no  sale  here  between  the  parties. 

Coleridge,  J. — I  am  of  the  same  opinion.  There  is  no  fraud  et 
laches  on  either  side ;  and  the  question  is,  simply,  on  whom  is  the  kes 
to  fall  ?  In  justice  it  ought  to  fall  upon  the  plaintiffs.  The  feioale 
plaintiff  deposited  with  the  Company  what  she  represented  as  so  mnA 
money's  worth :  and  it  turns  out  that  it  is  worth  nothing.  Why  is  tin 
Company  to  suffer  for  this  ?  I  do  not  go  so  far  as  to  say  that  there  was 
a  warranty  that  the  notes  were  good.  But  the  Company  accepted  thee 
as  money's  worth,  and,  under  that  impression,  gave  the  reoeipt  contaii- 
ing  the  promise  to  repay.  That  promise  being  founded  on  a  mistake 
*7<271  ^^  ^^^^*  ^^^  consideration  for  it  *fails ;  and  the  plaintiffs,  tbere- 
•^  fore,  have  no  ground  of  action  in  respect  of  such  promise.  Tkej 
must,  upon  whichever  count  they  rely,  show  that  money  was  receired 
by  the  Company  from  the  female  plaintiff.  Prim&  facie  the  rec^pt 
shows  that ;  but  the  defendant  is  at  liberty  to  prove  that  it  was  girea 
under  a  mistake  of  fact. 

WiGHTMAN,  J. — I  adhere  to  the  opinion  which  I  formed  at  the  trial, 
that  the  plaintiffs  cannot  recover  on  either  count.  The  count  for  money 
had  and  received  would  be  the  most  appropriate,  provided  they  could 
recover  at  all.  The  female  plaintiff  offered  to  deposit  with  the  Compaay 
certain  alleged  securities,  which  were  assumed  by  both  parties,  at  the 
time,  to  be  worth  65Z.,  and  for  the  amount  of  which,  upon  that  assump- 
tion, the  Company  agreed  to  be  accountable.  It  turned  out  that  they 
were  worth  nothing ;  but  that  was  through  no  fault  of  the  Compaay* 
The  consideration,  therefore,  for  the  agreement  on  the  part  of  the  Cook 
pany  failed  altogether,  and  they  are  not  liable  to  an  action  in  respect 

{a)  See  Basse/  v.  Barnett,  9  M.  ft  W.  812  ;t  LitaeohUd  v.  Banki,  7  Q.  B.  739  (X.  a  U  K. 
rol.  53). 
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of  that  agreement.  The  case  is  quite  different  from  that  snggested  of 
a  transaction  amounting  to  a  purchase  of  the  note ;  here  nothing  took 
place  which  could  possibly  be  called  a  purchase.  Some  nice  dietinotiontf 
were  taken  between  notes  paid  in  discharge  of  an  antecedent  debt,  and 
notes  paid  at  the  time  of  the  purchase,  in  which  latter  case,  it  wae  con- 
tended, the  doctrine  of  caveat  emptor  would  apply.  It  is  not,  however, 
necessary  for  us  to  decide  that  point,  as  here  there  was  no  sale  at  all 
between  the  parties. 
(Eble,  J.y  had  left  the  Court  during  the  argument.) 

Rule  djitfdiargedk 


Mi« 


Payment  in  hills  of  an  insolvent  bank  wright  v,  Webster,  II  Yermoot,  576 ; 

18  not  a  satufitedon  of  a  debt,  although  Thomas  v.  Todd,  6  Hill,  d40 ;  Watson 

at  the  time  and  plaee  of  payment  the  v.  M'Laren,  19  Wendell,  657 ;  Magee 

bills  are  in  full  credit,  and  the  parties  v.  Carmack,  13  Illinois,  289< 
are  wholly  ignorant  of  such  insdvenoy,       Gontrii :  Lowrey  v.  Murrell,  2  Poiw 

if  the  bank  was  in  fact  insolvent  pre-  ter,  280 ;  Bayard  v.  Shank,  1  Watts  ft 

tIous  to  such  payment :  Ontario  Bank  Serg.  42 ;  Scruggs  v.  Oass,  8  Yej^oTi 

9.  Lightbody,  13  WendeU,  101;  Wain-  175. 
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ing  Company.    June  4.  ^ 

A  ptnoB  who  bM  anbieribed  for  fhurof  io  »  Joint  atoek  Compftnj,  oompletolj  ngifterod  nndw 
•tok  7  A  8  Viot  0.  110,  ii  not  entitled  to  eertificates  under  sect  61  till  he  hM  executed  tho 
deed  of  aottlement  or  a  deed  referring  thereto. 

To  state  in  a  deelaration  that  plaintiff  ezeented  the  deed  of  lettlemeDt*  exevpt  aa  to  a  eeitala 
fpeeifted  elaaiOy  ii  not  eqniTalent  to  alleging  that  he  ezecated  the  deed. 

Casb.  The  declaration  stated  that  the  defendants  were  a  joint  stock 
company,  completely  registered  under  and  in  pursuance  of  stat.  7  &  8 
Vict.  c.  110  (<«  for  the  registration,  incorporation,  and  regulation  of 
joint  stock  companies"),  and  formed  by  a  deed  of  settlement :  excuse 
of'  profert,  the  deed  being  in  the  possession  of  the  defendants.  Aver- 
ment that  the  deed  contained,  amongst  others,  provisions  that  the  capi- 
tal should  be  50,000^.,  to  be  subscribed  for  in  100,000  shares  of  lOt. 
each,  and  that  the  whole  of  such  sum  of  10«.  for  each  share  should  be 
paid  up  within  twenty-one  days  after  complete  registration ;  and  a  pro- 
vision, designated  in  the  aforesaid  deed  of  settlement  by  the  number 
of  179,  and  which  was  set  out  verbatim,  but  on  the  terms  of  which 
nothing  ultimately  turned.  Averments,  that,  before  and  at  the  time 
of  the  complete  registration  of  the  defendants  as  such  Company  m§ 
aforesaid,  and  before  and  at  the  time  of  the  plaintiff  eiecnting  the  said 
deed  of  settlement,  as  in  the  declaration  after  mentioned,  plaintiff  be* 

eame  a  subscriber  for  twenty  shares  of  lOe.  each  in  the  said  capital  oV 
VOL.  xvin. — 82 
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joint  stock  of  the  defendants,  snch  shares  to  be  received  by  the  plaio- 
tiff  as  soon  as  the  defendants  were  completely  registered ;  and  tbst, 
within  twenty-one  days  after  the  complete  registration  of  the  defend- 
ants, and  before  the  ezecation  of  the  said  deed  of  settlement  by  the 
plaintiff  as  in  the  declaration  after  mentioned,  and  within  three  moDths 
from  the  day  of  the  date  of  the  said  deed,  plaintiff  had  paid  defend- 
*7oqi  ^^^  ^^^  ^^^  amount  of  *10«.  for  and  in  respect  of  each  of  the 
-'  said  twenty  shares  so  subscribed  for  by  him.  And  that,  after 
th^  complete  registration  of  defendants  as  such  Company  as  aforesaid, 
^  and  before  the  committing  of  the  grievances  after  mentioned,  and  wbiht 
the  plaintiff  was  such  subscriber  as  aforesaid,  «<  the  plaintiff  duly  executed 
the  said  deed  of  settlement  under  which  the  defendants  as  sach  Com- 
pany were  formed  as  aforesaid,  except  as  to  the  said  therein  and  herem- 
before  mentioned  provision  designated  by  the  number  of  179  as  afo^^ 
said,"  of  which  the  defendants  had  notice ;  and  plaintiff  then,  and  after 
the  defendants  were  completely  registered,  became  and  was  entitled, 
under  and  by  virtue  of  the  said  statute  and  of  the  premises  aforesaid, 
to  have  made  out  by  the  defendants  a  certificate  of  the  proprietorship 
of  each  of  the  before-mentioned  shares  for  which  plaintiff  had  so  sub- 
scribed, and  to  have  such  certificate  with  the  common  seal  of  the  d^ 
fendants  afBxed  thereto  delivered  to  him,  on  demand.  Breach:  that 
the  defendants  refused  to  give  such  certificates,  though  requested. 

Plea.  That  the  formation  of  the  said  Company  was  commenced  after 
Ist  November,  a.  d.  1844,  and  that  it  was  a  Company  within  the  op^ 
ration  of  the  Act  of  parliament  in  the  declaration  mentioned ;  and  that 
plaintiff  had  not  at  the  time  of  the  committing  of  the  alleged  grieranees 
executed  the  deed  of  settlement  of  the  said  Company,  or  any  deed 
referring  thereto.    Verification. 

Special  demurrer,  on  the  grounds  (among  others)  that  the  plea  did 
not  confess  that  the  plaintiff  executed  the  deed  of  settlement,  and  that 
it  contained  an  argumentative  traverse  of  the  execution  alleged  in  the 
declaration. 

Joinder  in  demurrer. 

♦7301  *-P^*^*<^>  *<>f  tl^o  plaintiff.— Stat.  7  &  8  Vict.  c.  110,  s.  25, 
^  authorizes  a  joint  stock  company  when  completely  registered  to 
issue  certificates  of  shares.  Sect.  7  entitles  the  Company  to  be  com- 
pletely registered  when  no  more  than  one-fourth  of  the  subscribers  have 
executed  the  deed  of  settlement ;  so  that  it  is  clear  that  execution  of 
the  deed  of  settlement  by  a  particular  subscriber  is  not  a  condition 
precedent  to  the  Company's  power  to  issue  certificates  of  his  shares. 
The  main  question  raised  on  this  record  is,  whether  execution  of  the 
deed  by  that  particular  subscriber  is  a  condition  precedent  to  his  right  to 
require  the  Company  to  issue  his  certificates.  No  such  condition  is 
imposed  by  the  Act.  Sect.  51  gives  the  right  to  certificates  in  these 
words :  «  That,  on  demand  of  the  holder  of  any  share  in  any  joint  stock 
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Company  completely  registered  under  this  Act,  the  Company  shall  canse 
a  certificate  of  the  proprietorship  of  such  share  to  he  delivered  to  snch 
shareholder,  specifying  the  share  in  the  undertaking  to  which  such 
shareholder  is  entitled,  and  the  amount  paid  up  in  respect  of  such  share 
at  the  date  of  such  certificate,  and  shall  have  the  common  seal  of  the 
Company  affixed  thereto."     There  is  nothing  here  to  impose  any  con- 
dition precedent.   [Grompton,  J. — The  persons  who  under  this  section 
may  demand  certificates  are  the  holders  of  shares ;  and  in  the  latter 
part  of  the  section  the  word  « shareholder"  is  used  as  equivalent  to 
that  phrase.     In  the  interpretation  clause,  sect.  8,  we  find  the  word 
*<  subscriber"  to  mean  «any  person  who  shall  have  agreed  in  writing  tc 
take  or  have  taken  any  shares  in  a  proposed  Company  or  in  a  Company 
formed,  and  who  shall  not  have  executed  the  deed  of  settlement,  or  a 
deed  referring  thereto :"  the  word  «  shareholder"  to  mean  «  any  person 
*entitled  to  a  share  in  a  Company,  and  who  has  executed  the  r^iro^ 
deed  of  settlement,  or  a  deed  referring  to  it."    When  I  was  at  ^ 
the  bar  it  was  considered  prudent  in  cases  like  the  present  to  add  a 
breach  for  not  permitting  the  plaintiff  to  execute  the  deed  of  settle- 
ment.    The  question  now  raised  seems  to  be  whether  that  was  neces- 
sary, or  merely  a  measure  of  precaution.]     The  interpretation  clause 
puts  an  arbitrary  meaning  on  the  word  « shareholder;"  but  it  leaves 
the  phrase  <«  holder  of  shares"  to  bear  its  ordinary  meaning.    Sect.  52 
shows  that  a  person  may  be  a  holder  of  shares  without  any  certificate : 
sect.  26  that  he  may  be  ^  <<  shareholder"  before  executing  the  deed, 
though  he  is  restricted  in  his  powers  and  privileges  till  he  does. 

Then,  even  supposing  the  execution  to  be  a  condition  precedent,  per- 
formance is  here  averred ;  and  the  plea  is  bad  as  being  an  argumenta^ 
tive  traverse  of  that  averment.  [Per  Curiam. — It  is  impossible  in  law 
to  execate  a  deed  in  part  only.  There  is  therefore  no  allegation  of  exe- 
cution ;  and  the  only  question  on  this  record  is  whether  such  an  allega- 
tion was  necessary.] 

Wilier,  for  the  defendants. — ^By  sect.  26  it  is  provided,  ^^  with  regard 
to  subscribers  and  every  person  entitled  or  claiming  to  be  entitled  to  any 
share  in  any  joint  stock  company  the  formation  of  which  shall  be  com- 
menced after  the  1st  day  of  November,  1844,  that  until  such  joint  stock 
company  shall  have  obtained  a  certificate  of  complete  registration,  and 
until  any  such  subscriber  or  person  shall  have  been  duly  registered  as  a 
shareholder  in  the  said  registry  office,  it  shall  not  be  lawful  for  such 
person  to  dispose,  by  sale  or  mortgage,  of  such  share,  or  of  any  interest 
therein,  and  that  every  contract  for  or  sale  or  disposal  of  such  share  or 
interest  shall  be  void,  *and  that  every  person  entering  into  such  r^joa 
contract  shall  forfeit  a  sum  not  exceeding  ten  pounds ;  and  that  '- 
for  better  protecting  purchasers  it  shall  be  the  duty  of  the  directors  of 
the  company  by  whom  certificates  of  shares  are  issued  to  state  on  every 
Bach  certificate  the  date  of  the  first  complete  registration  of  the  com- 
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pany,  as  before  provided ;  and  that  if  any  sach  director  or  officer  kBOv- 
ingly  make  a  false  statement  in  that  respect  then  he  shall  be  liable  to 
the  pains  and  penalties  of  a  misdemeanor.*'  The  argument  for  t1i« 
plaintiff  seems  to  assume  that^  though  the  plaintiff  is  by  this  sectioa  for- 
bidden to  dispose  of  his  shares,  yet  he  has  a  right  to  obtain  a  certifio^ 
which  by  sect.  52  is  primft  facie  evidence  of  his  title  to  the  shareB,  and 
which  he  could  use  for  the  purpose  of  deceiving  perscms  into  purchasing 
from  him  as  a  shareholder,  and  could  not  use  for  any  good  purpose;  and 
that  it  lies  on  the  defendants  to  show  some  express  enactment  to  depriTe 
the  plaintiff  of  his  right  to  such  certificate.  The  burthen  is  the  other 
way :  it  rests  on  the  plaintiff  to  show  some  enactment  clearly  giving 
such  an  unreasonable  right.  But  sect  51  and  sect.  3  read  together  do 
expressly  impose  a  condition  precedent.  The  definition  in  sect  3  is  to 
be  substituted  for  ^^  shareholder"  in  sect.  51,  unless  excluded  by  the 
context  or  by  the  nature  of  the  subject-matter.  If  it  be  inserted  there, 
the  enactment  stands  ^^  on  demand  of  the  holder  of  any  share  in  any 
joint  stock  company  completely  registered  under  this  Act,  the  conpanj 
shall  cause  a  certificate  of  the  proprietorship  of  such  share  to  be  delirered 
to  such  per9<m  entitled  to  a  nhare  in  the  company ^  who  hae  executed  ike 
deed  of  uettlementy  or  a  deed  referring  thereto.**  So  far  from  being  ex- 
^PT€%cr%  eluded  by  the  context  or  ^subject-matter,  that  meaning  is  required 
-'  by  it ;  for  otherwise  the  company  would  be  compelled  to  create 
prim&  facie  evidence  enabling  a  person  who  had  not  subscribed  the  deed 
to  mislead  others,  who  on  the  faith  of  the  certificate  would  believe  he 
was  a  shareholder.. 

Paterson  was  heard  in  reply. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  defendants  are 
entitled  to  judgment.  The  question  turns  entirely  on  the  constmction 
of  the  statute.  Looking  to  sect.  51,  by  itself,  without  the  aid  of  the 
rest  of  the  Act,  I  should  say  that  the  plaintiff  was  entitled  to  judgment, 
as  that  section  gives  to  the  shareholder  an  absolute  right  to  the  certifi- 
oate  on  demand,  and  the  plaintiff  is  what  in  the  ordinary  meaning  of  the 
word  would  be  understood  by  a  shareholder.  But  the  Legislature  has 
enacted  (sect  8)  that  in  this  Act  certain  *^  words  and  expression  sare 
intended  to  have  the  meanings'*  thereby  assigned  to  them  ''so  far  as 
such  meanings  are  not  excluded  by  the  context  or  by  the  nature  of  the 
subject-matter."  Among  those  words  we  find  that ''  shareholder**  is  to 
mean  a  person  who  is  entitled  to  shares  and  has  executed  the  deed. 
Now,  if  we  assign  that  meaning  to  the  word  in  sect.  51,  we  make  it  gire 
the  right  of  demanding  a  certificate  to  such  persons  only  as  are  entitled 
to  shares  and  have  executed  a  deed.  There  is  nothing  in  the  context  or 
the  subject-matter  to  exclude  this  meaning ;  and  therefore  we  must  gire 
it  to  the  word  here.  In  the  beginning  of  sect.  26  the  word  *' share- 
holder" is  used  as  applicable  to  persons  who  have  not  executed  the  deed; 
and.  it  would  seem  repugnant  to  attach  the  statutable  meaning  to  ths 
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word  *in  sect.  26 ;  but  that  affords  no  ground  for  rejecting  the 
statutable  meaning  in  sect.  61.  Then,  the  enaotment  being  snch, 
the  dechuration  shows  that  the  plaintiff  is  in  one  sense  of  the  word  a 
shareholder,  but  not  within  the  meaning  of  the  word  as  used  in  sect.  51. 
Therefore  the  declaration  is  defective,  and  the  plea  good. 

CoLERiDOR,  J.— i-I  am  of  the  same  opinion.  If  it  be  a  condition 
annexed  to  the  right  of  demanding  a  certificate  that  the  plaintiff  should 
execute  the  deed,  the  declaration  is  bad  and  the  plea  good.  Now  the 
plaintiff  is  bound  to  bring  himself  within  the  enactment  contained  in 
sect.  51.  A  faint  attempt  was  made  to  raise  a  distinction,  because  the 
phrase  ^'  holder  of  any  share"  is  used  in  the  beginning  of  that  section, 
instead  of  the  word  "shareholder"  which  occurs  in  sect.  S:  but,  as  the 
words  *'such  shareholder"  are  used  in  sect.  51  as  equivalent  to  *'  holder 
of  any*  share,"  it  is^lear  that  the  words  are  to  be  taken  as  having  the 
same  sense ;  and,  unless  that  meaning  is  excluded  by  the  context  or 
subject-matter,  the  sense  must  be,  persons  who  are  entitled  to  shares, 
and  have  executed  the  deed.  It  is  clear  that  such  a  meaning  is  just,  as 
otherwise  persons  who  had  not  executed  the  deed  would  have  every 
benefit  and  no  liability.  Supposing,  as  a  mere  hypothesis,  that  in  sect. 
26  the  word  bears  a  different  meaning,  it  does  not  affect  the  construction 
of  sect.  51. 

EaLB,  J. — The  question  is  whether  the  plaintiff  is  entitled  to  the  cer* 
tificates,  he  not  having  executed  any  deed.  To  determine  that  question 
we  must  look  to  sect.  51,  which  gives  the  right  to  certificates,  and  say 
on  what  title  that  right  is  given.  It  is  clear  on  reading  the  *sec-  r^fjnr 
tlon  that  the  right  to  a  certificate  is  given  to  the  person  demand-  ^ 
ing  ity  he  being  a  shareholder.  Then  sect.  8  says  that  shareholder  shall 
mean  a  person  entitled  to  shares,  who  has  executed  the  deed.  The  de- 
claration does  not  show  that  the  plaintiff  is  such  a  person,  and  it  is 
therefore  bad.  The  plea  alleges  that  he  is  not  such  a  person ;  and  it  is 
good. 

It  seems  to  me  that  this  construction  is  consistent  with  the  whole 
schenae  of  the  Act.  The  Act  distinguishes  between  inchoate  share- 
holders,  who  have  not  executed  any  deed,  who  in  sect.  8  are  called 
"  subscribers,"  and  complete  shareholders  who  have  executed  the  deed, 
and  who  in  sect.  8  are  called  "shareholders."  One  great  object  of  the 
Act  was  to  put  obstacles  in  the  way  of  those  who  wish  to  play  fast  and 
loose,  to  take  the  benefit  of  the  shares  without  being  liable  to  pay  calls. 
Therefore  *^  subscribers"  are  neither  to  obtain  benefit  themselves  nor  to 
transfer  their  shares  to  others  till  they  have  executed  the  deed  and  so 
become  liable  to  calls.  Another  objec^.  was  to  furnish  facilities  of  evi- 
dence for  those  who  were  shareholders.  Now,  if  a  mere  subscriber  was 
entitled  to  certificates,  which,  by  sect.  52,  are  primfi  facie  evidence  that 
he  is  a  shareholder,  the  object  of  the  Act  would  be  frustrated,  as  he 
might  go  into  the  market  with  false  evidence  of  his  title. 
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CaoMPTOsr,  J. — I  am  of  the  same  opinion.  The  facts  stated  i&  the 
declaration  show  that  the  plaintiff  is  what  the  Act  means  by  "sal^ 
Bcriber/'  not  what  is  there  meant  hj ''  shareholder."  And  I  quite  agree 
that  there  is  nothing  to  ezclnde  the  statutable  meaning  of  ^*  shareholder" 
in  sect.  51.  It  is  argued  that  the  meaning  is  excluded  bj  the  context 
in  sect.  26.  It  seems  to  me  very  doubtful  *vhat  is  the  tnie  con- 
struction of  sect.  26 ;  but  I  wish  to  express  no  farther  opinioa 
upon  that  point,  which  raises  some  difBcult  questions  as  to  the  liability 
to  calls,  now,  I  believe,  pending  in  the  Exchequer. 

Judgment  for  defendant8.(a) 

B«portod  by  0.  Blaokbiira,  Bm|. 
(a)  6m  QalrAoisfld  Iron  Compuiy  v.  Wettoby,  8  Bxeh.  IT.f 


*736] 


The  following  case  may  convemently  be  placed  here. 
STEWART  V.  The  ANGLO-CALIFORNIAN  Gold  Mining  Compwy. 

In  tbe  deed  of  eetUement  of  a  joint  stock  Compuiy  regulated  by  etat  7^8  Vict  e.  110,  UbhV 
lawfully  be  made  a  rule  that  tbe  share  of  aoy  subsoriber  for  part  of  the  Company'i  eapitil,  wbi 
•hall  not  ezeente  the  deed  within  three  months  fh>m  its  date,  shell  be  forfeited  if  the  ^imtan 
think  fit  Althongh  no  provision  be  made  for  giring  the  subseiiber  notice  to  ezeente^  ereotkt 
of  intention  to  enforce  the  forfeiture.  And  a  subscriber  whose  shares  have  been  declared  f«c> 
fait  under  the  rule,  without  aoy  such  notice,  cannot  maintain  an  action  against  the  Coapiiy 
for  revising  to  giro  him  certificates  of  bis  holding  snob  sliarei. 

It  is  no  answer  to  suoh  aetion  that  the  reAiaal  was  not  authorised  by  the  Company  endsr  tkot 
seaL 

Although,  by  stat  7  A  8  ^et  e.  110,  s.  8,  a  shareholder  in  such  Company  is  a  persea  wbe  bai 
executed  the  deed  of  settlement  vr  a  cCead  r^^rring  to  ii,  the  plaintiff,  in  an  aetioa  agaiait 
tbe  Company  for  not  permitting  him  to  execute,  need  not  aver  that  he  was  denied  pemusiM 
to  execute  a  deed  so  reforriog :  it  is  enough  to  state  that  he  was  not  aUowed  to  cxecate  tke 
deed. 

Case.  The  declaration  atated  that  defendants,  before  and  at  the 
times  of  the  committing  of  the  grievances  after  mentioned^  vis.  on,  &c., 
were,  and  from  thence  hitherto  have  been,  and  still  are,  a  joint  stock 
company  completely  registered  under  the  statute,  &c.  (7  &  8  Vict  c. 
110),  and  formed  by  a  certain  deed  of  settlement  required  according  to 
the  said  statute  to  be  executed  by  the  shareholders  of  such  compaoj: 
^.o^-i  That,  before  and  at  '''the  times  of  the  committing,  &c.,  vis*  on, 
-^  kc.j  plaintiff  became  and  was  and  still  is  entitled  to  240  shtres 
in  the  capital  or  joint  stock  of  the  defendants ;  and  also,  before  and  at 
the  times  of  the  committing,  &c.,  and  after  defendants  had  completelj 
registered  under  the  said  Act  of  parliament,  to  wit,  on,  &c.,  plaintiff, 
being  so  entitled  to  the  said  shares  as  aforesaid,  became  and  was  entitled, 
under  and  by  virtue  of  the  said  statute,  to  have  made  out  by  defendants 
a  certificate  of  the  proprietorship  of  each  of  the  before-mentioned  shares 
to  which  plaintiff  was  so  entitled  as  aforesaid,  specifying  therein  re8pe^ 
tively  the  share  to  which  plaintiff  was  entitled,  and  the  amount  paid  up 
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IB  respect  of  such  share  at  the  date  of  snoh  certificate ;  and  to  have  such 
certificate,  with  the  common  seal  of  the  defendants  affixed  thereto,  de- 
livered to  him  the  said  plaintiff  on  demand :  And,  although  afterwards, 
and  before  and  at  the  time  of  the  committing,  &c.,  and  before  the  com- 
mencement of  this  suit,  and  whilst  plaintiff  was  so  entitled  to  the  said 
shares  as  aforesaid,  to  wit,  on,  &c.,  he  the  plaintiff  was  ready  and  willing, 
and  from  thence  hitherto  hath  always  been  and  continued  to  be  ready 
and  willing,  to  execute  the  deed  of  settlement  hereinbefore  mentioned, 
and  under  which  the  defendants  as  such  company  are  formed  as  afore- 
said ;  of  which  defendants  during  all  the  time  aforesaid  had  due  noticCi 
and  were  then  requested  by  plaintiff  to  suffer  and  permit  plaintiff  to 
execute  such  deed  of  settlement  as  aforesaid :  And  although  also,  after 
plaintiff  had  become,  and  whilst  he  was,  entitled  to  the  said  shares  as 
aforesaid,  and  before  the  committing,  &;c.,  to  wit,  on,  &c.,  plaintiff  did, 
pnranant  to  the  said  statute,  demand  of  defendants  that  they  should 
canse  a  certificate  of  the  proprietorship  of  each  of  the  before-mentioned 
fihares  to  be  delivered  to  plaintiff  as  ^holder  and  proprietor  of  r^tjao 
such  shares  pursuant  to  the  provisions  of  the  said  Act :  Yet  de-  ^ 
fendants,  well  knowing,  &c.,  and  contriving,  &c.,  did  not  nor  would  when 
thej  were  so  requested  as  aforesaid,  or  at  any  other  time  afterwards, 
although  a  reasonable  time  hath  long  since  elapsed,  suffer  or  permit 
plaintiff  to  execute  such  deed  of  settlement  as  aforesaid,  but  then  wholly 
refused,  and  have  hitherto  continued  to  refuse,  to  suffer  or  permit  the 
plaintiff  to  exeoute  such  deed :  And  that  defendants  did  not  nor  would, 
on  demand  made  by  the  plaintiff  as  aforesaid,  or  at  any  other  time, 
canse  a  certificate  of  the  proprietorship  of  each  of  the  before-mentioned 
ahares  or  of  any  or  of  either  of  them  to  be  delivered  to  plaintiff  as  pro- 
prietor thereof:  but  defendants,  although  often  requested  so  to  do,  and 
although  a  reasonable  time,  &c.,  had  elapsed  before  the  commencement 
of  this  suit,  have  hitherto  wholly  neglected,  &c.    Whereby  plaintiff  hath 
been  deprived  of  the  evidence  of  his  title  as  proprietor  of  the  shares, 
and  of  the  power  to  receive  dividends,  &;c.,  and  of  the  remedies  and 
powers  given  by  the  statute  to  shareholders,  and  hath  been  prevented 
from  selling  and  disposing  of  the  shares,  &c. 
Pleas.     1.  Not  guilty. 

2.  That  plaintiff  did  not  become  nor  was  he  entitled  to  the  said  shares 
in  the  capital  or  joint  stock  of  the  defendants  in  the  declaration  men- 
tioned, or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and 
form,  &c. 

3.  Except  as  to  so  much  of  the  declaration  as  charges  defendants  with 
not  suffering,  plaintiff  to  execute  the  deed,  and  refusing  and  continuing 
to  refuse  to  suffer  him,  kc. :  That  plaintiff  did  not  become  nor  was  he 
entitled  under  and  by  virtue  of  the  statute  in  the  declaration  mentioned 
to  have  made  out  by  defendants  such  ^certificate  of  the  proprietor-  r^jan 
ship  of  each  of  the  said  shares  as  in  the  declaration  mentioned,  *- 
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or  to  have  snoh  certificate  with  the  common   seal  of  the  defendaats 
affixed  thereto  delivered  to  him  on  demand,  in  manner  and  form,  &€. 

4.  As  to  the  parts  of  the  declaration  excepted  in  the  preceding  pin: 
That  the  plaintiff  was  not  ready  and  willing  to  ezecnte  l^e  said  deed  of 
settlement,  in  manner  and  form,  &c. 

5.  As  to  the  same  parts  of  the  declaration :  That  defSmdants  were  not 
requested  by  plaintiff  to  suffer  or  permit  plaintiff  to  execute  the  said 
deed  of  settlement,  in  manner  and  form,  &c. 

Issues  to  the  country  were  joined  on  all  the  pleas. 

The  cause  was  tried  before  Lord  Campbell,  C.  J.,  at  the  Middleici 
sittings  after  last  Hilary  Term.  The  material  facts  proved  were  stated 
by  his  Lordship,  when  delivering  judgment  in  this  Court  on  the  after- 
mentioned  motion,  as  follows. 

^^It  appeared  that  this  Company  was  provisionally  roistered  in 
August,  1850 :  that  in  June,  1850,  the  plaintiff  obtained  certain  aerip 
receipts  for  shares  in  the  Company ;  that  the  deed  of  settlement  mi 
completed  and  executed  by  one-fourth  of  tiie  shareholders  on  the  16t)k 
of  August,  1851 ;  that  it  contained  a  clause  which  authorized  the  d]re^ 
tors  to  declare  forfeited  the  shares  of  any  scrip  holders  who  should  not 
execute  the  deed  within  three  months  from  its  date ;  that,  after  the 
expiration  of  three  months  from  the  date  of  the  deed,  and  before  the 
plaintiff  requested  that  he  might  be  permitted  to  execute  the  deed,  the 
directors  (a)  declared  his  shares  to  be  forfeited ;  that  he  had  no  preTions 
^7401  ^^^^^^  ^^^™  ^^®  ^Company  to  come  in  and  sign  the  deed ;  (b)  that 
^  the  Company  was  completely  registered  in  November,  1851 ;  ani 
that  afterwards  the  Company  refused  leave  to  the  plaintiff  to  execute 
the  deed,  on  the  ground  that  his  shares  were  forfeited. 

By  the  6th  and  two  other  clauses  of  the  deed  it  was  provided : 

^*  That  the  whole  of  such  sum  of  10«.  per  share  shall  be  paid  up  within 
21  days  after  the  complete  registration  of  the  Company." 

'*  That  if  any  subscriber  for  shares  in  the  capital  of  the  Companj 
ahall  not  within  the  period  of  21  days  after  the  complete  registration  of 
the  Company  have  paid  the  full  amount  of  lOt.  upon  the  shares  8nh> 
scribed  for  by  him,"(c)  *^  it  shall  be  lawful  for  the  board  of  directors  bj 
a  minute  in  writing  under  the  common  seal  of  the  Company  to  declare 
that  the  share  or  shares  in  respect  of  which  such  full  amount  shall  not 
have  been  paid,"  ^'and  all  the  benefits  and  advantages  whatsoever 
attending  the  same,  shall  thenceforth  be  forfeited  to  the  Company;  and 
upon  such  declaration  the  same  shall  be  forfeited  accordingly.*' 

*'  That,  notwithstanding  the  dates  of  the  respective  execution  of  these 
presents  by  the  respective  parties  hereto,  the  contract  intended  to  be 

(a)  By  ntolnUon  of  NoTomb«r  ISlh,  eoDflnned  on  2Ut 

(h)  Th«re  was  a  notiee  in  fnot;  but  it  was  nol  gi?en  till  NoTanbor  15tli,  tba  day  Szcd  hi 
cigning  the  deed  being  the  lOth.    See  p.  74S,  poet 
(e)  The  proriaion  inelttded  alio  peraona  sat  pnyisg  laetalnant^  to  whaoi«  liovaTMr,  a  light  if 
'^nmU  waa  glTea. 
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fffectaated  by  these  presents  shall  be  held  to  have  commenced  as"  (sic) 
^and  from  the  day  and  year  first  above  written'*  (16th  August,  1851, 
the  date  of  the  deed) ;  *^  and  that  the  share  or  shares  of  every  subscriber 
for  any  part  of  the  capital  *of  the  Company  who  shall  not  execute  ^41^41 
these  presents  within  three  months  from  the  day  of  the  date  here-  *- 
of  shall  be  forfeited  if  the  board  of  directors  shall  think  fit,  and  the 
amount  paid  upon  such  share  or  shares  shall  become  the  property  of  the 
Ciompany." 

It  was  contended  on  behalf  of  the  defendants  that,  although  no  notice 
should  have  been  given  to  execute  the  deed,  the  directors  might,  under 
the  clause  last  above  mentioned,  declare  the  plaintifi'^s  shares  forfeited* 
A  verdict  was  found  for  the  plaintiff  on  all  the  issues,  leave  being 
reserved  to  move  that  a  verdict  for  the  defendants  might  be  entered  on 
the  seccmd  and  third. 

BramwMj  in  last  Easter  Term,  moved  that  the  verdict  might  be 
entered  accordingly. — The  defendant  was  not  entitled  to  the  shares,  as 
he  claims  to  have  been  on  the  second  issue,  if  they  were  duly  forfeited* 
Nor  was  he  entitled  to  have  a  certificate  of  the  shares,  as  he  asserts  on 
the  third  issue :  that  is  the  right  of  a  shareholder,  under  stat.  7  J^  8 
Vict.  e.  110,  s.  51;  and  a  '^  shareholder,"  by  sect.  3,  is  a  '^  person 
entitled  to  a  share  in  a  Company,  and  who  has  executed  a  deed  of 
settlement."  Notwithstanding  the  defective  notice  the  shares  were 
duly  forfeited;  for  no  notice  at  all  was  necessary.  There  is  no  person 
to  whom  the  duty  of  giving  it  is  assigned  by  the  statute.  The  regula- 
tion, that  shares  shall  be  forfeited  if  the  holder  does  not  execute  within 
three  months,  is  not  unreasonable ;  nor,  indeed,  does  the  plaintiff  except 
to  it ;  for  he  states  that  he  was  willing  to  sign  the  deed.  The  statute 
gives  no  appeal  against  such  a  deed,  but  there  are  securities  against  any 
mireasonableness  in  the  clauses ;  for,  first,  it  must  (by  sect.  7)  be  signed 
by  one-fourth  of  the  subscribers,  and,  ^secondly,  it  must  be  r^iir^o 
approved  by  the  Registrar  of  joint  stock  companies,  whose  juris-  *- 
dietion,  under  sects.  7  &  8,  appears  by  The  Banwen  Iron  Company  v. 
Barnett,  8  Com.  B.  406  (£.  C.  L.  B.  vol.  65). 

But,  further,  a  verdict  for  the  defendants  ought  to  have  been  directed 
on  the  general  issue.  They  are  charged  with  a  tortious  act ;  that,  in 
the  case  of  a  Company,  must  be  the  act  of  some  person  or  persons  repre- 
senting them,  and,  to  affect  them,  should  have  been  autj^orized  under 
neal.  Here  no  such  authority  appears.  [Lord  Campbell,  C.  J. — 
CSonld  not  a  railway  company  be  sued  for  a  false  imprisonment  com- 
mitted by  their  officers  without  a  formal  authority  ?]  Boe  v.  Birken- 
head, &c..  Junction  Railway  Company,  7  Exch.  S6,t  10  a  case  bearing 
cm  that  point.  [Lord  Campbell,  C.  J.,  referred  to  Yarborough  1;.  The 
Bank  of  England,  16  East,  6 ;  and  Erlb,  J.,  mentioned  Hall  v.  The 
Mayor,  &c.,  of  Swansea,  5  Q.  B.  526  (£.  C.  L.  B.  vol.  48).  Bramwell 
did  not  press  this  point  further.] 
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Lastly,  judgment  ought  to  be  arrested.  The  gist  of  the  charge  in  the 
declaration  is  that  the  defendants  would  not  permit  the  plaintiff  to  exe- 
cute the  deed  of  settlement.  But  a  shareholder,  by  stat.  7  &  8  Yict  e. 
110,  8.  3,  is  a  person  who  has  executed  the  deed  of  settlement,  "or  a 
deed  referring  to  it."  The  count  does  not  show  that  the  plaintiff  might 
not  have  executed  a  deed  so  referring.  [Lord  Campbell,  C.  J.— That 
would  have  been,  substantially,  signing  the  deed  of  settlement.  Ebli, 
J. — A  deed  so  referring  would  have  been,  in  the  sense  of  this  sUtotef 
the  deed  of  settlement.  Verba  relata  inesse  videntur.  Wiqhtmah,  J. 
-^You  might  have  shown  that  you  allowed  or  would  have  allowed  the 
plaintiff  to  sign  a  deed  referring.] 
*7431      *^  ^^^^  ^^^  ^^  granted  on  the  first  point ;  refused  on  the  two 

-^  others.  In  this  term,(a) 
JEdufin  Jame$j  Patenan^  and  John  Thampion  showed  cause.— The 
notice  was  clearly  insufficient :  and,  assuming  that  the  framers  of  the 
deed  might  make  such  a  rule  as  the  defendants  rely  upon  for  the  pv- 
pose  of  forfeiting  shares,  it  is  to  be  inferred,  even  from  the  terms  of 
the  rule  itself,  that  some  reasonable  notice  was  to  be  given.  The 
directors  have  an  option  to  exercise,  and  must  make  known  bow  thej 
propose  to  exercise  it.  This  is  determined,  in  principle,  by  Yyse  v. 
Wakefield,  6  M.  &  W.  442.t(ft)  The  Joint  Stock  Bank  Act,  7  fc  8 
Vict.  c.  118,  s.  88,  expressly  requires  that,  before  declaring  any  shtre 
forfeited,  the  directors  shall  give  notice,  and  the  course  to  be  pursued 
is  pointed  out.  [Lord  Campbell,  C.  J. — The  Legislature  expresses  the 
intention  in  one  instance  and  not  in  the  other.  Crompton,  J.— The 
statute  there  gives  the  power  to  forfeit :  here  the  directors  give  it  to 
themselves.  Wightman,  J. — The  clause  seems  not  an  unreasonaUe 
one.  Lord  Campbell,  C.  J. — It  forms  part  of  a  registered  deed.]  The 
deed  cannot  lawfully  contain  more  than  stat.  7  &  8  Vict.  c.  110,  aotho- 
rixes.  The  framers  of  this  forfeiting  clause  have  exceeded  the  power 
given  by  sect.  7,  which  directs  that  the  deed  of  settlement  shall  » mske 
provision  for  such  of  the  purposes  set  forth  in  schedule  (A.)  to  this  Act 
annexed  as  the  nature  andi)usiness  of  the  Company  may  require."  The 
only  forfeiting  clause  authorized  by  the  schedule  (82)  c<  for  determining 
*7441  ^'^®^^®^'  ^^  ^failure  to  pay  any  instalments  or  calls,  the  shtre 

^  shall  or  shall  not  be  forfeited,  and  if  forfeited,  whether  and  on 
what  conditions  the  property  in  such  share  may  be  recovered  bj  the 
shareholder."  The  legitimate  penalty  appointed  by  the  statute  for  not 
executing  the  deed  is,  by  sect.  26,  that  c^no  shareholder"  shall  (<be 
entitled  to  receive  any  dividends  or  profits,  or  be  entitled  to  the  reme- 
dies or  powers  hereby  given  to  shareholders,  until  he  shall  have  exe- 
cuted the  deed."    If,  as  this  clause  implies,  there  may  be  a  shareholder 

(a)  April  39t1i;  before  Lord  CampbeU,  C.  J.,  WightmaD,  Brie,  and  Crompton,  Js.    Aad  Jf^ 
ath ;  before  the  Mme  Jadgei. 
(6)  Judgment  aSHrmed  in  Bzob.  Cb.,  Yjie  v.  Wakefield,  T  M.  A  W.  ISlf 
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who  has  not  execoted  the  deed,  the  shares  cannot  be  absolutely  for- 
feited bj  the  non-execntion.  The  Banwen  Iron  Company  v.  Barnett,  8 
Com.  B.  406  (E.  C.  L.  R.  vol.  65),  cannot  govern  this  case.  It  appears 
that  the  defendant  t^ere  had  signed  the  deed,  and  was  probably  one  of 
the  shareholders  who  concurred  in  getting  it  regi8tered.(a)  But  in 
Ashpitel  V.  Sercombe,  5  Exch.  147,t  where  the  plaintiff  had  not  exe- 
cuted the  subscribers'  agreement  (having  had  an  opportunity,  but  no 
notice  to  do  so),  it  was  held  that,  in  an  action  to  recover  back  hie 
deposits,  he  might  disclaim  being  bound  by  the  deed,  and  contend  that 
clauses  in  it  were  illegal.  [Lord  Campbell,  C.  J.-^The  scrip  here  was 
issued  before  registration.]  It  was;  and  the  deposits  received;  and 
the  directors  then  register  a  deed  by  which  the  deposits  are  made  for- 
feit if  the  scripholder  will  not  subscribe  unreasonable  conditions.  If 
the  plaintiff  was  entitled  to  shares  but  for  the  forfeiture,  it  may  be  a 
question  whether  the  forfeiture  ought  not  to  have  been  pleaded.  [Lord 
Campbell,  C.  J. — In  what  sense  do  you  understand  the  word  •« shares?"] 
It  is  a  division  of  the  Company's  stock.  [Lord  Campbell,  C.  J. — Does 
that  include  scrip  ?  And,  assuming  that  to  be  so,  was  *the  plain-  r^ptA^ 
tiff  entitled  to  any  shares  if  the  scrip  was  forfeited  ?  Wiohtman,  '-  ^ 
J. — If  the  shares  were  forfeited  he  had  no  right  to  shares  at  the  time  of 
action  brought.] 

BramweU  and  J.  Qray^  contrft. — The  question  is,  whether  the  Com- 
pany had  power  to  forfeit  the  shares.  [Lord  Campbell,  C.  J. — And 
duly  exercised  it.]  They  were  not  bound  by  tlie  deed  to  give  notice : 
and  the  deed  is  not  unreasonable  in  this  respect.  There  is  no  allega-* 
tion  on  the  record  that  three  months  were  not  a  reasonable  time  for 
signature ;  nor  does  anything  appear  in  the  case  which  can  enable  the 
Court  to  pronounce  that  the  time  allowed  for  that  purpose  was  not  rea- 
sonable. At  all  events  the  deed  ought  to  be  binding,  after  it  has  passed 
through  the  several  checks  provided  by  stat.  7  &  8  Vict.  c.  110,  s.  7,  and 
has  been  executed  by  other  shareholders,  who  would  not  perhaps  have 
subscribed  if  the  deed  had  been  different,  or  if  they  had  known  that 
others  would  refuse.  It  would  be  highly  inconvenient  if  shareholders 
might,  for  an  indefinite  time,  reserve  the  power  of  objecting  severally 
to  particular  clauses.  And  it  is  unjust  that,  while  some  have  subscribed 
and  thereby  made  themselves  liable  to  executions,  others  should  be 
allowed  to  lie  by,  for  the  purpose,  it  may  be,  of  watching  how  far  the 
project  succeeded,  and  incur  only  the  suspension  of  their  dividends. 
The  clause  in  question  does  not  forfeit  the  shares  absolutely,  but  gives 
a  discretionary  power  to  the  directors.  It  cannot  rationally  be  sug- 
gested that  the  small  sums  paid  as  deposits  would  induce  them  to  insert 
or  to  act  upon  a  clause  of  forfeiture^  [Lord  Campbell,  C.  J. — The 
shares  might  be  bearing  a  premium.]    Ashpitel  v.  Sercombe,  5  Exch* 

(a)  Sm  8  Com.  B.  431. 
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*7dfSl  ^^"^'t  *^^<^W9  ^^^^  i^  ^  ^^^  d^^y  of  ft  Company,  reoeinng  deposits, 
-'  to  prepare  a  reasonable  deed  upon  which  the  undertakiog  maj 
go  on :  hot  that,  if  they  fail  in  doing  so,  the  coarse  open  to  the  deposi- 
tor is  to  bring  an  action,  claiming  a  return  of  his  deposit«monej,  or 
damages  for  breach  of  agreement.  [Lord  Campbkll,  C.  J. — ^Wbom  is 
he  to  sue  ?]  The  promoters  of  the  undertaking.  There  is  no  other 
way  in  which  a  holder  of  scrip  can  legally  canvasa«the  propriety  of  the 
deed.  [Wightmak,  J. — ^It  is  contended  here  that  the  Company  coold 
Dot  prepare  a  deed  with  a  clause  of  forfeiture ;  that  it  was  ultra  vires. 
Crompton,  J. — Stat.  7  &;  8  Vict,  c  110,  s.  7,  enables  the  GompiDy  to 
frame  clauses  for  other  purposes  than  those  mentioned  in  Schedule  (A), 
«<not  inconsistent  with  law."]  Those  words  mean  something  in  the 
nature  of  an  offence,  a  breach  of  some  law.  But  that  the  regulation  is 
harsh  or  arbitrary  (which  howev^  is  not  admitted  in  the  present  csie) 
is  no  ground  for  setting  it  aside,  even  in  equity :  Sparks  i^  Proprietors 
of  Liverpool  Waterworks,  13  Yes.  428.(a) 

The  complaint  in  this  case,  that  the  plaintiff  was  not  suffered  to  ex^ 
cute  the  deed,  is  inconsistent,  inasmuch  as  he  contends  that  a  part  of  it 
was  void.  He  cannot  allege  that  he  was  willing  to  sign,  bit  would  hive 
disclaimed  being  bound  by  a  particular  clause.  The  deed  is  an  entirety. 
[Erlb,  J. — Suppose  the  Company  had  altogether  expired,  the  plaintif 
not  having  yet  signed  the  deed.]  That  is  not  a  correet  test.  If  the 
Company  are  still  going  on,  but  have  not  prepared  a  regular  deed, 
*7471  *^^  ^^^^  ^^^^  ^^  remedy  by  action  against  those  whose  doty  it 
-'  is  to  prepare  it.  In  Clements  v.  Todd,  1  Ezch.  268,t  where  the 
Company's  scheme  had  proved  abortive,  and  the  plaintiff  had  obtained 
sorip  certificates,  undertaking  to  sign  the  subscribers'  agreement  and 
parliamentary  contract  when  required,  but  had  not  signed  either,  it  vas 
held  that  he  could  not  on  that  ground  recover  his  deposit-money  bade. 
[Crompton,  J. — If  the  party  may  repudiate  such  a  deed  as  this,  is  not 
he  also  at  liberty  to  oome  in  and  sign  it  ?  Lord  Caxpbbll,  C.  J.— 
Tale  quale.]  The  plaintiff  ought  to  have  done  one  act  or  the  other. 
[Lord  Campbell,  C.  J. — ^Yon  hold  him  bound  by  the  deed  but  refuse 
to  let  him  sign  it.]  Taking  the  deed  as  it  is,  the  forfeiture  is  justified 
by  it.  Again,  the  plaintiff  cannot  maintain  a  claim  to  <«  shares"  pro- 
perly so  called,  since  he  coald  not  be  a  «<  shareholder"  skccording  to 
Stat.  7  &  8  Vict.  c.  110,  s.  8,  without  having  executed  the  deed.  [Lord 
Campbell,  C.  J. — The  rule  to  show  cause  was  granted,  sabstaatiaUy, 
upon  the  question  of  forfeiture.]  Our*  adp.  tulL 

Lord  Campbell,  C.  J.,  in  the  ensuing  vacation  (June  18th),  delivered 
the  judgment  of  the  Court. 

(a)  Ai  to  the  obligstion  ineambent  on  %  nbseriber  to  McerUln  and  notieo  the  eontenti  of  tk« 
deed  which  ho  hw  to  exeeate,  BramwtU  eittd  ft  diotam  of  Pkrke,  B.,  in  MftUftliea  v.  Tb« 
Anglo-Cftliforninn  Oold  Mining  Compftoj,  at  the  Maidatone  Bjpnng  Aniiai  in  ihii  year;  B4t 
wportad. 
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In  this  cafle  a  rale  was  granted  on  tbe  point  reswved,  whether  there 
was  evidenee  to  prove  that,  before  the  plaintiff  requested  that  he  might 
be  permitted  to  exeente  the  deed  of  settlement^  his  shares  in  the  Coti- 
pany  were  daly  forfeited  ?  If  they  were,  the  defendants  are  entitled 
to  have  the  verdict  entered  for  them  on  the  issue  en  the  seeond  plea, 
that  the  plaintiff  was  not  possessed  of  the  shares. 

*It  appeared,  &cil(His  Lordship  here  stated  the  facts  of  the  ri^nAo 
case.    See  p.  789,  ante.)  ^ 

It  was  contended  before  oa  that  this  clause  of  forfeiture  was  unrea- 
sonable and  void,  and  at  any  rale  that  it  could  not  be  acted  upon  against 
a  subscriber  or  serij^idder  till  he  had  had  notice  of  it  and  had  aftee^ 
wards  refused  or  neglected  to  execute  the  deed*     But,  looking  at  the 
provisions  of  stat.  7  &  8  Yict.  c.  110,  and  the  natmre  of  the  under- 
takings which  that  statute  was  meant  to  regnlate,  we  think  that  the 
shares  were  duly  forfeited.    There  is  necessarily  authority  given  by  all 
the  subscribers  to  frame  a  deed ;  the  Company  cannot  act  till  it  has  a 
certificate  of  complete  registration ;  and  it  cannot  be  completely  regis- 
tered unless  it  be  <«  formed  by  some  deed  or  writing  under  the  hands: 
and  seals  of  the  shareholders  therein,"  which  «<must'  be  signed  by  at 
least  one-fourth  in  number  of  the  persons  who  at  the  date  of  the  deed 
have  become  subscribers,  "(a)    This  deed  must  likewise  be  submitted  to 
the  registrar  of  joint  stock  companies,  that  it  may  be  seeu  by  him  to 
be  conformable  to  the  statute  and  in  other  rei^eets  unexceptionable* 
He  may  object  that  it  is  incomplete,  or  that  it  contains  improper  mat* 
ter ;  and  he  must  approve  of  it  before  the  certificate  of  complete  regis^ 
tration  can  issue.   We  conceive  that  no  subscriber  can  ask  to  be  allowed 
to  execute  the  deed,  and  at  the  same  time  object  to  its  contents.    lu 
the   case  of  Wilkinson  v,  Anglo-Californian  Qo\A  Mining  Company, 
ante,  p.  728,  we  lately  held  that  a  subscriber  could  not  partially  exe- 
cute a  deed  of  settlement,  excepting  clauses  which  he  objected  to.    If 
he  executes  it  absolutely,  he  must  be  bound  by  it  in  as  far  as  it  is  not 
^against  the  law  of  the  land.     This  is  an  action  for  not  being  r^^i^^Q 
permitted  to  execute  the  deed ;  and  the  plaintiff  must  be  sup-  *- 
posed  to  have  availed  himself  of  his  opportunities  of  becoming  acquainted 
with  its  contents,  and  to  have  sanctioned  it  as  it  stands.     If  the  deed 
contained  anything  contrary  to  the  prospectus,  or  justly  objectionable, 
he  might  possibly  recover  back  the  sums  he  has  paid  for  his  scrip  from 
the  individuals  with  whom  he  dealt :  but  in  the  action  against  the  Com- 
pany for  not  permitting  him  to  execute  the  deed  he  cannot  object  to  it 
as  unreasonable. 

Then,  as  to  the  want  of  notice.  The  evidence  was  that  he  had  no 
notice  till  the  day  before  the  time  expired,  which  the  jury  found  not  to 
be  sufficient;  and  the  case  stands  as  if  he  had  received  no  notice*  But 
no  notice  is  required  to  be  given  by  the  deed,  whieh  confers  upon  tfas^ 

(a)Saet.7. 
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directors  the  absolnte  power  to  declare  forfeited  the  Bbares  of  the  snb- 
Bcribers  who  do  not  execute  it  within  three  months  from  its  date. 
Therefore,  if  the  deed  be  valid,  no  notice  was  required.  In  truth  the 
subscribers  had  ample  means  of  becoming  acquainted  with  the  peril  which 
they  ran  of  their  shares  being  forfeited  :  but  some  of  them  may  hare 
delayed  their  application  to  execute  the  deed  (an  act  which  would  render 
them  liable  for  calls),  till  they  saw  that  the  concern  %as  likely  to  be  pros- 
perous and  that  shares  were  at  a  premium. 

In  this  action  we  thought  that  the  plaintiff's  title  to  ihare$,  in  the 
sense  in  which  the  word  is  used  in  the  declaration,  could  not  be  denied 
on  the  ground  that  he  has  not  executed  the  deed  and  therefore  could  not 
be  a  shareholder  within  the  definition  of  the  term  in  the  interpretation 
*7^01  ^^^^  *  ^^^  ^  ^^®  shares  were  duly  ^forfeited,  the  verdict  on  t\e 
•^  second  issue  will  be  entered  for  the  defendants. 

Bule  absolute. 

The  rule,  as  drawn  up,  was  to  enter  a  verdict  for  the  defendants  on 
the  second  issue.  A  rule  nisi  was  afterwards  obtained  to  amend  the 
rule  made  on  June  18th,  by  ordering  a  verdict  to  be  entered  for  the 
defendants  on  the  third  issue  as  well  as  the  second ;  and  to  make  cor- 
responding amendments  in  the  postea  and  all  subsequent  proceedings. 

In  Michaelmas  Term  (November  25th),  1852,  JEdwin  Jama  and 
PitUeson  showed  cause,  and  BramweU  and  J.  Chray  supported  the  role. 
[Lord  Campbell,  G.  J. — The  Court  deliberately  considered  the  qnet- 
lion  whether  or  not  the  forfeiture  was  duly  made,  and  we  held  that  it 
was.  All  the  legal  consequences  must  follow.  The  intention  of  the 
Court  is  clear.  We  could  not  think  the  plaintiff  entitled  to  certificates 
if  the  shares  were  forfeited.] 

Per  Our%amj{a) 

Bule  absolute,  to  amend  rule  and  poateay  Ac 

(a)  Lord  Campbell,  C.  J.,  Coleridge,  Wightman,  and  Brie,  Jil 


*751]  *Ex  parte  ROSE,  D.  D.    June  7. 

Where  a  beneficed  elergymaii  ebarged  with  an  offenee  by  report  of  Commiaaioiieri  vader  nft  5 
of  the  Chnrch  DUcipline  Aet,  8  Jt  4  Viet  e.  86,  oonients,  under  eeot.  6,  to  abide  the  jndgawk 
of  the  Bishop  withont  farther  proeeediogs,  and  ii  thereupon  eentcneed  to  anspenmon  horn  tht 
fanotioni  and  emolument!  of  his  o(Boe  for  a  term  of  yean,  the  Biahop  may  lawfully  fluke  it  t 
part  of  luoh  eentence  that,  when  the  term  ezpiiei,  the  auipended  party  abaU  prodaea  a  eert^ 
flcate  of  hit  good  behaviour  during  luch  term,  under  the  hands  of  three  beaelieed  elergTBifi 
in  hifl  vicinity,  luoh  certificate  to  be  approved  of  by  the  Bishop  before  the  snspensioB  be  tUea 
off;  and  that  the  luspention  ahaU  continue,  notwithstanding  the  expiratioo  of  the  tem,  aatU 
joch  approvaL 

Sib  a.  J.  E.  Oockburn,  Attorney-General,  moved  tbat  a  writ  of  pro- 
bibition  might  issue,  to  prohibit  the  Lord  Bishop  of  Oxford  from  pro- 
ceeding in  execution  of  the  after-mentioned  sentence  against  Dr.  Sose, 
who  stated  the  following  facts  on  affidavit. 
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Dr.  RoBe  was  inonmbent  of  the  rectories  of  Woughtoii  and  Little 
Woolston,  both  iir  Backinghamshire.  In  November,  1848,  a  report  was 
circulated  that  he  had  been  guilty  of  adultery ;  and  Dr.  Rose  thereupon 
prayed  the  Bishop  of  Oxford,  in  whose  diocese  the  livings  were,  to  order 
a  commission  of  inquiry  under  the  Church  Discipline  Act,  8  &  4  Vict.  c. 
86,  8.  8.  The  Bishop  assented ;  and  a  commission  was  issued.  Dr.  Rose 
undertaking  (on  the  requisition  of  the  Bishop's  secretary)  to  guaranty 
the  Bishop  against  all  costs.  The  Commissioners  reported  to  the  Bishop 
that  there  was  primfi  facie  ground  for  instituting  proceedings  against 
Dr.  Rose ;  and  thereupon  Dr.  Rose,  after  an  interview  and  correspond* 
ence  with  the  Bishop,  consented,  on  his  Lordship's  suggestion,  that 
sentence  should  be  pronounced,  under  sect.  6  of  the  statute,  without  fur* 
ther  proceedings.  Dr.  Rose  at  the  same  time  made  a  protestation  of  his 
innocence,  which  he  now  repeated  on  affidavit.  The  Bishop,  on  March 
4th,  1849,  sequestered  Dr.  Rose's  livings,  and  issued  a  decree  of  suspen* 
sion,  whereby,  *after  reciting  the  Commissioners'  report,  his  r^^irro 
Lordship  decreed.  ^ 

^'  That  for  the  conduct  aforesaid  he  the  said  Francis  Rose  ought  to 

be  suspended  for  three  years  from  all  discharge  and  function  of  his 

clerical  offices  and  the  execution  thereof:  that  is  to  say,  from  preaching 

the  word  of  God,  administering  the  Sacraments,  and  performing  all 

other  duties  and  offices  in  the  respective  parish  churches  and  parishes 

of  Woughton  on  the  Green  and  Little  Woolston  aforesaid,  and  elsewhere 

within  our  diocese  of  Oxford  aforesaid ;  and  from  receiving  any  of  the 

profits  and  benefits  of  the  said  rectories  or  benefices ;  that  is  to  say, 

from  receiving  and  taking  the  fruits,  tithes,  rents,"  kc.     ^' And  we  do 

suspend  him  the  said  F.  Rose  accordingly.     And  we  do  condemn  him 

in  the  costs  incurred  and  to  be  incurred  in  the  said  proceedings :  And 

we  do  order  and  direct  that,  at  the  expiration  of  the  said  three  years, 

the  said  F.  Rose  do  and  shall  exhibit  and  leave  in  the  registry  of  our 

Court  a  certificate  under  the  hands  of  three  beneficed  clergymen  in  his 

vicinity,  of  his  good  behaviour  and  morals  during  the  said  term  of  his 

suspension ;  and  that  the  sud  certificate  be  approved  of  by  us  before 

such  suspension  be  relaxed  or  taken  off :  And  that  the  said  suspension 

shall  continue  in  full  force,  notwithstanding  the  expiration  of  tixe  said 

term  of  three  years,  until  the  aforesaid  certificate  shall  be  so  exhibited 

and  approved  of." 

When  the  three  years  had  expired  (March,  1852),  Dr.  Rose  left  at  the 
registry  of  the  diocese  a  certificate  signed  by  three  clergymen  stating 
^^That  the  Rev.  Francis  Rose,  clerk,  D.  D.,"  Ac,  '^hath  during  the 
three  years  now  last  past  resided  at  Woughton  in  our  vicinity,  and 
hath  continued  to  be  during  such  time  as  aforesaid  of  good  behaviour  and 
^morals. '^  The  Bishop  considered  the  testimony  of  two  of  the  r^trem 
certifying  clergymen  unsatisfactory,  for  reasons  which  he  as-  '- 
signed ;  and  he  refused  to  accept  the  certificate  as  a  compliance  with  his 
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decree.  Further  attestations  were  offered,  but  wnre  also  deemed  imnffi- 
oient;  and  the  suspension  was  continued,  the  Bishop  oiFeriDg,  upon 
terms  specified,  to  allow  Dr.  Rose  the  sorplns  income  of  the  livings 
after  paying  curates  and  other  necessary  expenses.  The  afiSdavit  coa- 
tained  statements  controverting  the  Bishop*s  objections,  and  represented 
that,  if  they  prevailed,  it  would  be  impossible  for  the  deponent  to  pTO* 
cure  a  certificate  duly  attested,  inasmuch  as  the  neighbouring  purishes 
of  which  the  incumbents  had  not  been  excepted  to  had  been  without 
resident  incumbents  during  the  whole  of  the  last  three  years. 

Sir  A.  J*  E.  Coehbum  now  contended  that  the  sentence  was  illegtl, 
as  it  made  Dr.  Rose's  restoration  to  his  livings  depend  upon  a  conditioa 
which  might  render  the  suspension  perpetual.  [Lord  Campbbll,  C.  J. 
«*A  Court  of  common  law  imprisons  till  a  certain  time  and  till  snretiei 
are  found.  GoLBRinaB,  J. — The  sentence  here  might  have  been  deprin* 
tion.]  Still,  if  the  Bishop  chooses  to  punish  by^  suspension,  it  mut  be 
conformably  to  the  rules  of  ecclesiastical  law.  By  stat.  S  &  4  Yiet.  e. 
86,  s«  6,  the  sentence  given  by  consent  is  not  to  exceed  that  whidt 
might  be  pronounced  in  due  course  of  law.  In  Watson  v.  Thorp,  1 
Phillim.  Ecc.  Rep.  269,  279,  note  (a),  a  sentence  like  the  present  (pro- 
nounced in  Court)  was  affirmed  by  the  Court  of  Delegates:  but  ^ the 
Court  doubted  as  to  the  requiring  the  certificate ;  and  also  as  to  its 
being  required  that  the  certificate  should  be  approved  of  by  the  Jadge; 
♦T^U!  <^^Q8id^^iQ&  ^however,  that  if  the  certificate  when  offered  should 
^  be  rejected,  it  would  be  an  appealable  act,  it  affirmed  the  boq* 
tence  of  the  Courts  below  on  these,  as  weU  as  on  the  other  points.** 
In  the  present  case  there  can  be  no  appeal.  [CoLBBmas,  J. — ^That  is 
your  own  doing.  Lord  Campbbll,  C.  J. — The  Bishop  might  have  de- 
prived; might  not  he  therefore  suspend  for  any  period,  however  long?] 
Not  for  an  indefinite  time.  [CoLBRineB,  J. — Is  the  Bishop  boand  to 
receive  any  certificate  that  may  be  offered  ?]  He  cannot  demand  one 
at  all.  If  the  suspended  party  has  been  living  irregularly  sinee  the 
sentence,  he  may  still  be  tried,  and  deprived  if  convicted.  [Lonl 
Campbell,  C.  J.— In  O'Connell  v.  The  Queen,  11  CI.  &  Fin.  155,  214, 
282,  251,  a  judgment  that  the  defendants  should  enter  into  recogni- 
sances to  keep  the  peace,  and  for  good  behaviour  for  the  space  of  seren 
years  next  ensuing  the  acknowledgment  thereof,  was  objected  to  be- 
cause no  period  was  fixed  from  which  the  seven  years  must  ran,  and 
the  judgment  therefore  might  have  amounted  to  a  sentence  of  perpetnal 
imprisonment,  which  the  Court  had  no  power  to  indict.  But  here  the 
derk  might  have  been  sentenced  to  perpetual  deprivation.  The  sen- 
tence actually  given  is  a  mild  one ;  and  the  conditions  seem  reasonable, 
unless  you  can  show  that  no  certificate  could  be  required.]  Where  the 
sentence  is  with  a  view  to  punishment  it  must  be  definitive,  not  leaving 
an  uncertainty  whether  it  be  temporary  or  final.    That  would  be  so  if 
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the  sentence  were  pronounced  in  Court;  and  the  Bishop  cannot  exercise 
a  wider  jurisdiction  when  acting  under  stat.  8  &  4  Vict.  c.  86,  s.  6. 

Lord  Campbbll,  G.  J. — There  is  no  ground  for  this  ^motion,  ri^jf-iz 
We  must  consider  Dr.  Rose  as  guilty  on  this  charge.  A  prim&  *- 
facie  case  is  reported  against  him.  He  acknowledges  himself  guilty ; 
or  at  all  events  he  submits  to  sentence.  That  sentence  does  not  exceed 
the  judgment  which  might  have  passed  if  he  had  been  convicted  in 
course  of  law,  and  which  might  have  been  deprivation.  The  punish- 
znent  itself  is  not  unreasonable.  But  then  the  Bishop  allows  the  sus* 
pension  to  terminate  at  the  end  of  three  years,  on  condition  that  Dr« 
Rose  produce  a  certificate  by  three  clergymen,  such  certificate  to  be 
approved  by  the  Bishop*  Does  that  exceed  the  sentence  <«  which  might 
be  pronounced  in  due  course  of  law  ?"  I  think  not,  and  that  the  con* 
dition  is  most  reasonable.  It  leaves  a  locus  pcenitentise  at  the  end  of 
three  years :  the  punishment  might  have  been  a  severer  and  a  final  one. 
I  think  the  power  which  has  been  exercised  by  the  Bishop  belongs  to 
him ;  and  no  authority  has  been  shown  to  the  contrary.  It  was  exercised 
in  Watson  v.  Thorp,  1  Phillim.  Ecc.  Rep.  269 ;  and  the  doubt  intimated 
there  is  not  a  decision.  The  power,  in  my  opinion,  exists,  and  has  been 
wisely  exerted. 

CoLBBiDGB,  J. — It  appears  by  the  books  of  ecclesiastical  law  that 
offences  may  be  punished  by  suspension  ab  officio  or  a  beneficio,  or  ab 
officio  et  beneficio  jointly,  which  are  temporary  deprivations ;   or  by 
deprivation  for  ever:   the  sentences  are  ejusdem  generis.     Here  the 
Bishop  has  not  thought  proper  to  deprive ;  but  he  has  imposed  a  reason- 
able condition,  not  in  poenam  merely,  but  with  a  view  to  reformation. 
Is  the  suspended  party  to  be  readmitted  at  the  end  of  three  years  with- 
out any  information  to  the  Bishop?     If  any  is  to  be  required,  r^prr-f* 
*the  Bishop.must  have  a  discretion  as  to  the  persons  in  whose  ^ 
information  he  shall  place  confidence.     This  appears  to  me  quite  reason- 
able ;  and  no  authority  is  stated  to  the  contrary.     The  doubt  intimated 
in  the  note  to  Watson  i;.  Thorp,  1  Phillim.  Ecc.  Rep.  279,  note  (a),  ia 
not,  in  my  mind,  of  any  weight.    It  is  true  there  can  be  no  appeal ;  but, 
if  a  party  submits  to  the  course  allowed  by  sects.  8  and  6  of  the  Act,  he 
knows  that  he  takes  his  case  out  of  the  general  rule  of  procedure, 

Erlb,  J. — The  only  question  before  us  is,  whether  or  not  the  Court 
below  is  exceeding  its  jurisdiction.  I  am  willing  to  give  Dr.  Rose  credit 
as  to  the  matters  sworn  by  him  respecting  the  charge  itself.  But,  the 
report  having  been  made  against  him,  he  submitted  to  the  course  of  pro- 
ceeding-directed  by  sects.  8  and  6.  On  a  proceeding  in  ordinary  course^ 
a  sentence  of  deprivation  might  have  been  pronounced :  the  only  ques- 
tion here  is  whether  a  judgment  has  t^ctually  been  given  ^^  exceeding  the 
sentence  which  might  be  pronounced  in  due  course  of  law" :  and  to  thaA 
we  mnst  answer  in  the  negative. 

Crompton,  J. — Nothing  has  been  stated  to  show  that  this  senteneo 
VOL.  xvni. — 83 
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exceeds  the  jurisdiction.  From  the  ecclesiastical  aathorities  it  is  clear 
that  there  may  be  a  suspension  with  conditions :  and  I  think  the  condi 
lion  here  was  reasonable.  '  Rule  refused 
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See  1  E.  &  B.  558,  note  (a)  (E.  C.  L.  R.  vol.  72). 


*757]  *GOODWIN  v.  CREMER.    June  8. 

To  An  aetion  by  endorsee  of  a  bill  of  exchange  against  acceptor,  defendant  pleaded  that  peii 
darrein  eontinnance,  an  earlier  endorser  had  paid  to  plaintiff,  then  being  holder,  and  plaintiff 
«ectpted  the  fall  amount  of  the  bill,  and  all  interest  thereon,  in  full  aalic&ctioa  and  dia^taiss 
of  the  bill  and  all  monejs  due  in  respect  thereof  (not  mentioning  damages  or  costs). 

Held,  on  demurrer,  a  bad  plea. 

Assumpsit.  The  declaration  stated  that,  before  the  commencement 
of  this  suit,  to  wit,  on,  &;c.,  one  William  Webb  Ogbourne  mad^  his  bill 
of  exchange  in  writing,  and  directed  it  to  defendant,  and  thereby 
required  him  to  pay  to  the  order  of  the  said  W.  W.  Ogbourne,  492.  6i., 
at  three  months  after  the  date  thereof,  which  period  had  elapsed,  and 
the  said  bill  had  become  due,  before  the  commencement  of  this  suit; 
that  defendant  accepted  the  said  bill,  and  the  said  W.  W.  Ogbourne  then 
endorsed  the  same  to  one  William  Thorne,  who  then  endorsed  the  same 
to  plaintiff;  of  all  which  defendant  had  notice,  and  then  promised  plain- 
tiff to  pay  him  the  amount  of  the  said  bill  according  to  the  tenor  thereof 
and  of  the  said  acceptance  and  endorsement.     Breach,  non-payment. 

Pleas :  1.  That  defendant  did  not  accept.  Issue  thereon.  2.  That, 
after  the  pleading  of  the  last  plea,  and  before  this  day,  jcc,  and  after 
the  said  bill  of  exchange  became  due,  to  wit,  on,  jcc,  the  said  W.  Thome 
in  the  declaration  mentioned  paid  to  plaintiff,  then  being  the  holder  of 
the  said  bill,  and  entitled  to  receive  the  proceeds  thereof,  and  plaintiff 
accepted  and  received  from  the  said  W.  Thorne,  60Z.,  the  full  amount 
of  the  said  bill  and  all  interest  thereon,  in  full  satisfaction  and  dbcharge 
of  the  said  bill,  and  of  all  moneys  due  and  payable  on  account  and  in 
respect  thereof. 

i^prrzo-i  ^Demurrer  and  joinder.  The  plaintiff^s  points  were :  that  tk 
-^  plea  showed  no  sufficient  satisfaction  of  the  causes  of  •action  in 
the  declaration ;  that  it  showed  no  sufficient  satisfaction  of  the  damage* 
and  costs ;  and  that,  consistently  with  the  plea,  the  plaintiff  might  be 
suing  as  trustee  for  W.  Thome. 

T.  Jones  J  for  the  plaintiff. — The  plea  is  bad  in  form  and  tubstance. 
Payment  of  a  bill  of  exchange  by  an  endorser  is  no  satisfaction  of  it  on 
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the  part  of  the  acceptor ;  Callow  v.  Lawrence,  3  M.  &  S.  95  (E.  G.  L. 
B.  vol.  30).  [Lord  Campbell,  C.  J.— Primft  facie,  the^  party  who  has 
received  the  money  in  satisfaction  of  the  bill  cannot  afterwards  sue  the 
acceptor.]  He  can,  unless  the  payment  has  been  made  to  him  on  behalf 
of  the  acceptor.  And  the  plea  contains  no  such  allegation.  Jones  v. 
Broadharst,  9  Com.  B.  173  (E.  C.  L.  B.  vol.  67),  is  directly  in  point. 
[Erlb,  J. — ^According  to  your  argument,  if  the  drawer  or  endorsee  had 
allowed  the  amount  of  the  bill,  paid  to  him  by  a  third  party,  in  an 
account  with  the  acceptor,  the  acceptor  would  still  be  liable  to  him  upon 
the  bill  itself.]  The  endorsee  might  sue,  and  he  may  possibly  be  suing 
here,  as  trustee  for  another  party  to  the  bill.  Randall  v.  Moon,  12  Com. 
B.  261  (E.  C.  L.  B,  vol.  74),  decides  that  even  an  accommodation  acceptor 
18  not  discharged  from  his  liability  to  an  endorsee,  by  another  person 
paying  the  amount  of  the  bill  to  such  endorsee,  after  the  commencement 
of  the  action,  if  the  endorsee  did  not  know  that  the  acceptance  was  for 
accommodation.  [Lord  Campbell,  C.  J. — If  the  plea  had  alleged  that 
the  payment  was  made  in  satisfaction  of  the  causes  of  action  in  tho 
declaration  mentioned,  would  it  have  been  good?]  *It  would  r^f^r^ 
not ;  for  it  would  allege  no  satisfaction  as  regards  costs.  The  '- 
plaintiff  may  be  compelled  to  bring  actions  against  several  parties  to 
the  bill ;  and  it  would  be  very  unjust  if  payment  to  him,  even  of  the 
costs  as  well  as  the  debt,  by  one  of  these  parties,  were  to  deprive  him 
of  his  right  to  costs  from  any  of  the  others. 

Montague  Smithy  contrtL. — The   plea  is  good.     [Coleridqe,  J. — I 

certainly  doubt  if  it  can  be  supported  in  its  present  form.]    It  amounts 

to  a  plea  of  release.     If  the  plaintiff  choose  to  receive  the  amount  of 

the  bill  from  some  person,  other  than  the  acceptor,  in  satisfaction  of  the 

bill,  that  is  a  release  of  all  causes  of  action.     [Lord  Campbell,  C.  J.—* 

The  plea  states  that  the  payment  was  made,  not  in  satisfaction  and  dis* 

charge  of  all  damages  and  costs,  but  only  of  the  bill  and  all  moneys 

payable  in  respect  thereof.]     The  plea  might  probably  be  amended  as 

to  that.     In  Beaumont  v.  Greathead,  2  Com.  B.  494  (E.  C.  L.  R.  vol. 

52),  where  the  defendant  was  sued  on  a  joint  and  several  promissory 

note  made  by  himself  and  two  other  persons,  it  was  held  that  a  plea 

of  payment  by  the  defendant  was  supported  by  proof  of  payment  by 

one  of  those  two  other  parties.     [Coleridge,  J. — There  the  plea  stated 

that  the  payment  was  made  in  discharge  of  the  debt  and  damages  in 

the  declaration  mentipned.]    The  declaration  there  did  not  mention 

costs ;  yet  the  plea  was  held  to  be  good  by  way  of  bar  to  the  action 

generally.     [Erle,  J. — But  the  plea  alleged  payment  before  action 

brought ;  so  that  the  question  as  to  costs  did  not  arise.]    It  was  not 

necessary  to  allege,  in  the  present  case,  that  the  payment  was  accepted 

in  discharge  of  costs.     In  Thame  v.  Boast,  12  Q.  B.  808  (E.  C.  L.  B. 

vol.  64),  it  was  held  that,  after  the  acceptance  by  the  plaintiff  of  r^ijgQ 

*a  sum  of  money  in  satisfaction  of  the  debt,  he  could  proceed  only  ^ 
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for  nominal  damages,  and  therefore  had  no  claim  in  respect  of  cosU 
As  to  the  argument  that  a  plaintiff  may  have  to  bring  actions  against 
the  several  parties  to  a  bill,  the  answer  is,  that,  if  he  chooses  to  do  so, 
he  must  run  the  risk  of  losing  the  costs  of  one  action  if  he  succeeds  in 
another ;  Bailey  v.  Haines,  15  Q.  B.  633  (E.  C.  L.  R.  vol.  69).  On  the 
other  hand  the  plaintiff,  after  a  good  plea  puis  darrein  continuance,  mij 
discontinue  without  payment  of  costs ;  Wollen  v.  Smith,  9  A.  &  E.  505 
(E.  a  L.  R.  vol.  36). 

Lord  Campbell,  C.  J.-^It  is  unnecessary  to  consider  what  our  jadg- 
ment  would  have  been  if  the  plea  here  had  been  the  same  as  that  in 
Jones  t;.  Broadhurst,  9  Com.  B.  178  (E.  G.  L.  R.  vol.  67),  or  in  Thtme 
t.  Boast :  this  plea  differs  entirely  from  the  pleas  in  those  actions.  This 
is  an  action  by  an  endorsee  against  an  acceptor,  in  which  damages 
might  be  recoverable  beyond  the  amount  of  the  bill.  Bat  the  plea  does 
not  allege  that  what  the  plaintiff  received  was  in  satisfaction  of  damages 
or  costs.  It  is  an  experiment  which  the  acceptor  tries,  upon  finding 
that  the  endorser  has  been  called  on  to  pay  as  well  as  himself,  to  stop 
the  action  against  himself  without  payment  of  costs.  The  holder  is 
entitled  to  sue  the  acceptor  and  all  the  endorsers  in  separate  actions; 
and  each  action  must  go  on  till  it  is  brought  to  its  proper  termination, 
or  stopped  upon  payment  of  costs  in  that  action.  The  case  is  very 
different  from  that  of  several  parties  who  have  joined  in  a  single  con- 
tract. 

Coleridge,  J.,  concurred. 
^.^^ .  *Erle,  J. — The  plea  here  pleaded  puis  darrein  continuance} 
-*  in  what  we  may  assume  to  be  one  of  several  actions,  sets  up  pay- 
ment of  debt  and  interest  in  another  action  as  an  answer  to  this.  It  is 
established  law,  and  good  sense,  that  a  plaintiff  may  continue  his  action 
till  his  claim  for  costs  is  satisfied :  in  assumpsit,  he  may  sue  for  a  breach 
of  contract  where  only  nominal  damages  are  recoverable.  Beaumont  r. 
Greathead  was  an  action  of  debt ;  and  it  is  difficult  to  say  how,  after 
the  payment  of  the  debt,  an  action  could  lie  for  the  mere  non-payment 
of  such  debt.  If  the  principal  and  interest  were  paid  and  received,  a 
second  action  of  debt  for  the  same  debt  could  not  be  sustained.  In 
Thame  v.  Boast  the  plea  puis  darrein  continuance  showed  satisfaction 
of  the  promise,  damages,  and  costs ;  and  this  was  established  in  proof 
to  the  satisfaction  of  the  jury. 

(CBOMPTONy  J.i  was  absent.)  Jqdgment  for  plaintilL 
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The  QUEEN  v.  The  Inhabitants  of  DENTON.    June  9. 

Bj  Act  of  parliament,  the  liability  to  repair  certain  highways  in  a  pariib  was  taken  from  the 
parith  and  cast  upon  certain  townships  in  which  the  highways  respectively  wore ;  and  the  Act 
gixre  a  form  of  indictment  against  such  townships  for  non-repnir,  which  would  have  been  insuf. 
ficient  at  oommon  law.  One  of  the  townships  was  indicted  under  the  Act,  but,  before  trial, 
the  Act  was  repealed  without  any  reference  to  depending  prosecutions.  The  Court  arrested  a 
judgment  given  against  the  township  on  such  indictment. 

Qacert  whether,  on  indictment  against  inhabitants  of  a  district,  charging  them  with  liability  to 
repair  a  highway  out  of  the  district,  it  is  necessary  to  prove  a  specific  consideration  for  such 
liability ;  or  whether  consideration  is  to  be  inferred  from  the  fact  of  repair,  withont  other  evi- 
dence. 

A  BILL  of  indictment  was  found  against  the  above  defendants  at  the 
Salford  April  Sessions^  1851,  for  non-repair  of  a  horse  and  carriage  way 
at  the  township  of  Denton  in  the  parish  of  Manchester. 

*The  first  count  charged  the  inhabitants  of  the  township  of  r«i^/^<> 
Denton  as  having  been  accustomed  to  repair,  and  alleged  that  ^ 
they  ought  to  repair,  all  highways  within  that  township  which  would 
otherwise  have  been  repairable  by  the  parish ;  of  which  highways  this 
was  stated  to  be  one :  the  second  count  charged  them,  generally,  as 
having  been  accustomed  to  repair  this  highway,  and  alleged  that  they 
of  right  ought  to  repair  it. 

The  third  count  stated  the  highway  to  be  in  the  township  of  Denton, 
and  alleged  the  liability  of  defendants  as  follows.     And  the  jurors,  &c., 
further  present :  «<  That  the  said  highway  in  this  count  mentioned  is 
not  a  highway  in  respect  whereof  certain  proceedings  mentioned  in  an 
Act  of  parliament  passed  on  the  8th  day  of  April,  a.  d.  1819,  to  wit, 
an  Act  entitled  <  An  Act  for  providing  that  the  several  highways  within 
the  parish  of  Manchester,  in  the  county  palatine  of  Lancaster,  shall  be 
repaired  by  the  inhabitants  of  the  respective  townships  within  which 
the  same  are  situate,'  or  any  of  the  said  proceedings,  have  been  had, 
or  in  respect  whereof  certain  verdicts  in  the  said  Act  of  parliament 
mentioned  or  any  of  them  have  been  given,  or  in  respect  whereof  any 
verdict  had  before  the  passing  of  the  said  Act  of  parliament  been  ob- 
tained against  the  inhabitants  of  the  parish  of  Manchester  aforesaid  at 
large  :  and  that  the  inhabitants  of  the  township  of  Denton  aforesaid  in 
the  county  of  Lancaster  aforesaid  ought  to  repair  and  amend  the  said 
part  of  the  said  highway  in  this  count  mentioned,  and  so  being  in  decay 
as  last  aforesaid,  when  and  so  often  as  it  shall  be  necessary." 

The  fourth  count  alleged  that  the  highway  was  in  the  township  of 
Denton,  and  that  the  inhabitants  of  the  said  township  ought  to  repair 
the  said  part  of  the  said  ^highway,  &c,,  so  being  in  decay,  &c.,  r^irgo 
when  and  so  often  as  it  shall  Be  necessary.  '- 

Plea  (of  January  29th,  1862) :  Not  Guilty. 

Stat.  59  G.  3,  c.  xxii.,  local  and  personal,  public,  the  Act  above 
referred  to,  recited  (sect.  1) :  That  the  parish  of  Manchester  was  52 
miles  in  circumference  and  contained  a  population  of  140,000  inhabit- 
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ants,  and  consisted  of  29  townships,  two  of  which  were  Denton  tnd 
Haughton :  That  the  townships  (with  exceptions  not  material)  had  alwiys 
had  surveyors,  and  none  had  been  apf  ainted  for  the  parish:  That, until 
1781,  the  said   townships  had   always  repaired  their  own  highways 
(except  turnpike  roads  and  roads  repairable  ratione  tenurse,  and  with 
some  other  exceptions  not  material),  by  a  custom  which  might  hare  been 
pleaded  to  an  indictment  against  the  parish :  That,  in  1781  and  in  sub- 
sequent years  down  to  1809  inclusive,  a  presentment  was  made  and 
indictments  were   found   (as   the   recital   more   particularly  specified) 
against  the  parish  for  not  repairing  highways  situate  in  certain  of  the 
townships ;  and,  the  inhabitants  of  the  parish  pleading  Not  Guilty,  ver- 
dicts and  judgments  passed  against  them :  That  the  inhabitants  were 
not  then  aware  that  they  might  allege  in  defence  a  custom  for  the 
inhabitants  of  townships  to  repair  all  highways  generally  within  snch 
townships :  but  it  had  been  lately  determined(a)  that  a  township  might 
be  charged,  by  reason  of  custom,  with  the  repair  of  all  highways  therein, 
without  showing  a  custom  to  repair  the  particular  highway  in  question. 
And  the  clause  then,  after  some  further  recitals,  enacted :  ^'  That  from 
*^Rdl  ^^^  ^^^^  ^^^  passing  of  this  Act  no  indictment,  ^presentment, 
-*  or  other  prosecution  shall  be  commenced,  had,  or  prosecuted 
against  the  inhabitants  of  the  said  parish  for  the  neglect  or  omission  to 
repair  or  maintain  any  highway,  footway,  or  bridleway  within  the  same 
parish ;  and  that  the  said  inhabitants  shall  not  be  in  anywise  charged 
with  or  liable  to  the  reparation  of  any  highways ;  the  several  highways 
in  respect  of  which  such  presentment  hath  been  made,  and  such  indict- 
ments have  been  preferred,  and  such  verdicts  had  and  obtained  as  afore- 
said, and  any  other  highways  in  respect  of  which  any  verdicts  may  have 
heretofore  been  given  against  the  inhabitants  of  the  parish  at  large,  if 
any  such  there  be,  only  excepted,  wMch  said  last-mentioned  highways 
shall  continue  to  be  repaired  by  and  at  the  expense  of  the  inhabitants 
at  large  of  the  said  parish,  in  as  full,  large,  and  ample  a  manner  as  they 
are  liable  to  the  maintenance  and  reparation  of  the  same  at  the  time  of 
the  passing  of  this  Act." 

Sect.  8  enacted:  ''That  the  inhabitants  of  the  several  townships 
within  the  said  parish  shall  be  liable  to  repair  and  amend  all  highways 
within  such  townships  respectively,  as  fully  and  completely  as  the 
inhabitants  of  every  parish,  by  the  laws  of  this  realm,  are  liable  to  repair 
the  several  highways  within  the  same  (except  such  highways  in  respect 
whereof  the  said  several  proceedings  have  been  had,  and  the  said  ver- 
dicts have  been  given  as  aforesail,  and  any  other  highway  in  respect 
whereof  any  verdict  hath  heretofore  been  obtained  against  the  inhabitants 
at  large  of  the  said  parish,  if  any  such  there  be,  and  except" ;  another 
exception,  not  material). 

Sect.  4  enacted :  ''  That  on  any  indictment,  presentment,  or  other 

(a)  8m  Bex  «.  Boelesfiold,  1  a  a  Aid.  SiS. 
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proceeding  against  the  inhabitants  of  any  of  the  said  townships  for  not 
repairing  any  highway,  *bridleway,  or  footway  within  any  such  ^4,^/./- 
township,  it  shall  be  sufficient  to  allege  generally,  that  the  inhab-  *- 
itants  of  such  township  ought  to  repair  and  amend  such  highway,  bridle- 
way, or  footway,  without  setting  forth  any  custom  or  prescription  for 
that  purpose,  or  referring  to  the  authority  of  this  Act." 

On  the  trial  of  this  indictment,  before  Gresswell,  J.,  at  the  last  Spring 
Assizes  at  Liverpool,  evidence  was  given  to  show  that  the  highway  was 
locally  within  Denton :  but  it  was  alleged  in  defence  that  Haughton  was 
liable  to  the  repair  ;(a)  and  it  was  proved  that,  in  fact,  the  way  had,  for 
many  years  past,  been  repaired  by  Haughton.  On  the  other  side  it 
was  contended  that,  if  the  way  was  in  Denton,  liability  to  repair  it  could 
not  be  fixed  on  the  inhabitants  of  Haughton  without  showing  some  con- 
sideration for  repair  by  them :  and  no  evidence  of  this  kind  was  given. 
The  learned  Judge  thought  that  the  only  question  upon  which  there 
was  evidence  for  the  jury  was,  whether  or  not  the  highway  was  in  Den- 
ton ;  and  a  verdict  was  found  for  the  Grown ;  leave  being  reserved  to 
move  that  a  verdict  might  be  entered  for  the  defendants. 

KnotpleSj  in  last  Easter  term,  moved  accordingly,  and  contended  that 
the  fact  of  repair  continued  from  a  distant  time  was  in  itself  evidence 
of  a  consideration.  He  also  moved  in  arrest  of  judgment  on  the  follow- 
ing ground. 

After  the  finding  of  the  bill,  and  before  plea  pleaded,  stat.  14  &  15 
Vict.  c.  X.,  local  and  personal,  public,  was  passed  (Royal  assent,  20th 
May,  1851),  ^'  for  relief  to  the  several  townships  in  the  parish  of  Man- 
chester from  the  repair  of  highways  not  situate  within  such  townships 
respectively."  By  that  Act,  sect.  1,  stat.  59  G.  8,  c.  xxii.  *is  r*iT/»/» 
repealed.  By  sect.  2  it  is  '^  provided  nevertheless,  that  all  con-  ^ 
tracts  and  engagements  legally  entered  into  up  to  the  passing  of  this 
Act,  under  and  pj  virtue  of  the  said  Act,  shall  be  completed,  paid  for, 
and  discharged  out  of  the  moneys  to  be  raised  by  virtue  of  the  said 
Act:*'  but  nothing  is  said  as  to  prosecution  or  discontinuance  of  legal 
proceedings.  Sect.  8  enacts :  ''  That  from  and  after  the  passing  of  this 
Act  all  and  every  the  highways  within  the  said  parish  (except  such 
highways  as  for  the  time  being  may  be  by  law  repairable  by  trustees  of 
turnpike  roads,  or  by  individuals  liable  to  the  reparation  thereof  ratione 
tenurse  or  by  reason  of  any  other  special  or  particular  cause  or  objec- 
tion(6) )  shall  be  repaired  by  the  particular  township  in  the  said  parish  in 
which  such  highways  shall  be  situate ;  and  the  inhabitants  of  the  said 
parish  of  Manchester,  as  sur^h  parishioners,  shall  be  entirely  freed  and 
discharged  from  any  obligation  or  liability  to  repair  the  same  or  any 
part  or  parts  thereof." 

Knoivles  contended  that,  after  these  enactments,  the  indictment,  so 

(a)  See  Regina  v.  Haaghton,  1  E.  A  B.  501  (E.  C.  L.  R.  toL  72). 
(6)  Slo.    Probably  a  miaprint  for  '*  obligation." 
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far  as  it  depended  on  the  statute  of  69  O.  8  for  its  yalidity,  could  no 
longer  be  sustained  ;  and  he  cited  Regina  v,  Mawgan,  8  A.  &  E.  496 
(E.  C.  L.  R.  vol.  35).     A  rule  nisi  was'granted  on  both  points. 

Atherton  and  J,  A,  Busiell  now  showed  cause. — ^First ;  the  defend- 
ants could  not  discharge  themselves  of  the  liability  and  cast  it  upon 
Haughton  without  showing  a  consideration  of  some  kind  for  which 
Haughton  had  become  bound  to  repair,  the  highway  not  lying  within 
that  district ;  note  (o)  to  Rex  t;.  Stoughton,  2  Wms.  Sannd.  158  h,  6th 
ed. ;  and  Rex  v.  Ecclesfield,  1  B.  &  Aid.  848,  there  cited.  Rex  v.  St. 
*7fi71  ^^^^'  ^Cambridge,  5  M.  &  S.  260,  and  Rex  v.  Machynlleth,  S 
-'  B.  &  C.  166  (E.  C.  L.  R.  vol.  9),  show  that,  where  parties  are 
charged  on  the  record  with  repairs  out  of  their  district,  the  record  most 
show  a  specific  consideration ;  and,  if  this  is  material  in  point  of  allega- 
tion, it  is  so  in  point  of  proof.  If  a  consideration  might  be  presumed 
from  the  mere  fact  of  having  repaired,  the  plea  and  indictment  which 
were  held  bad  in  the  two  last  cited  cases  would  have  been  soffieieot 
And  it  may  be  asked,  if  the  repair  is  evidence  of  a  consideration,  what 
consideration  does  it  prove  ?  [Lord  Gampbbll,  C.  J. — What  qaeation 
went  to  the  jury  on  this  point  ?]  None.  [Coleridge,  J. — If  a  considera- 
tion had  been  alleged,  would  not  the  usage  have  been  some  evidence  of 
it  ?  In  the  case  of  an  easement,  user  is  deemed  evidence  of  some  grant 
Lord  Campbell,  C.  J. — What  actual  consideration  should  you  expect 
for  the  repair,  by  one  district,  of  roads  in  another  ?]  The  township 
charged  might  receive  some  especial  benefit  from  the  existence  of  such 
roads.  It  might  be  a  matter  of  bargain.  At  all  events  it  is  for  those 
who  lay  the  charge  to  account  ¥or  the  liability.  [Lord  Campbell,  C. 
J. — The  most  we  could  now  say  is  that,  if  the  matter  had  gone  to  the 
jury,  they  might  have  thought  that  the  usage  arose  from  a  legal  lia- 
bility.] The  learned  Judge  held  that  the  mere  repair  was  no  evidence 
for  the  jury :  nor  could  it  be,  because  such  a  fact  does  not  point  to  anj 
specific  consideration. 

Assuming  the  first  two  counts  not  to  be  maintainable,  the  proseca- 
tors  may  abandon  these  and  rely  upon  the  third  count,  which  is  good, 
under  stat.  59  G.  3,  c.  xxii.,  notwithstanding  the  repeal.  Its  form  is 
directly  sanctioned  by  the  statute :  the  fact  of  which  it  complains  was 
*7(%91  an  oiTence ;  and  the  character  of  that  offence  is  not  ^altered  bj 
-*  the  repeal  of  the  Act.  Nothing  is  changed  by  the  repeal  bat 
matter  of  form.  [Lord  Campbell,  C.  J. — It  is  difficult  in  such  a  case 
to  distinguish  form  from  substance.]  In  Regina  v.  Mawgan,  8  A.  &  E* 
496  (E.  C.  L.  R.  vol.  28),  the  alteration  was  in  substance.  [Lord 
Campbell,  C.  J. — In  the  matter  of  procedure.]  A  magistrate  had 
presented  a  highway.  The  jurisdiction  to  present  was  gone  before  the 
presentment  could  be  tried ;  stat.  13  G.  8,  c.  78,  s.  24,  being  repealed 
by  stat.  5  &  6  W.  4,  c.  50,  s.  1,  this  Court  could  no  longer  act  upon  a 
presentment ;  and  therefore  it  arrested  the  judgment.    By  the  repesled 
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statate,  a  justice  of  peace  had  been  substituted  for  the  original  tribu- 
nal of  a  grand  jury ;  the  repealing  act  took  away  the  substituted  au- 
thority and  the  power  to  enforce  it.     Here  no  such  change  is  made: 
only  an  indictment  since  the  last  Act  must  be  in  a  different  form. 
[CoLEBiDQB,  J. — Can  it  be  said  that  the  difference  in  the  pleading  would 
be  mere  form  ?]    Stat.  14  k  15  Vict.  c.  100,  gives  directions  (as  in  sects. 
4,  5,  8)  for  simplifying  the  form  of  indictments  by  omitting  certain 
details :  would  an  indictment  so  framed  become  bad,  if  the  Act  were  re- 
pealed before  trial  ?  [Lord  Campbell,  C.  J. — Supposing  the  Act  simply 
repealed,  the  illustration  is  idem  per  idem.     CoLSRinaB,  J.,  referred  to 
Surtees  v.  Ellison,  9  B.  &  C.  750  (E.  C.  L.  R.  vol.  17).(a)]     The  expres- 
sion of  Lord  Tenterden  there,  that  the  repealed  Act  must  be  considered 
as  if  it  had  never  existed,  went  further  than  was  necessary.     And  the 
question  was,  whether  a  commission  under  stat.  6  O.  4,  c.  16,  could 
iflsne  against  a  person  who  had  ceased  trading  before  the  Act  passed ; 
the  older  bankrupt  laws  being  repealed  by  that  statute.     The  language 
of  Stat.  6  G.  4,  c.  16,  s.  2,  was,  that  all  ^persons  ^^uring  the  r4k7gQ 
trade  ofmerchandisej'^&c.  (not  <«  having  used"),  should  be  deemed  ^ 
traders  liable  to  become  bankrupt.     That  required  a  trading  contem- 
poraneous with  the  Act.    [Lord  Campbell,  C.  J. — The  principle  is 
that,  after  the  repeal  of  a  statute,  what  has  been  done  under  it  is  valid, 
bat  you  cannot  any  longer  make  use  of  that  statute.     Here,  if  a  judg- 
ment had  been  given  under  the  former  Act,  it  could  not  be  reversed.] 
Li  Hitchcock  v.  Way,  6  A.  &  E.  948  (E.  C.  L.  B.  vol.  83),  where  a 
statute  passed  altering  the  law  (as  to  gambling  securities)  while  the 
action  was  pending,  Lord  Denman,  C.  J.,  delivering  the  judgment  of 
the  Court,  said :  «  We  are  of  opinion  in  general  that  the  law  as  it  ex- 
isted when  the  action  was  commenced  must  decide  the  rights  of  the 
parties  in  the  suit,  unless  the  Legislature  express  a  clear  intention  to 
vary  the  relation  of  litigant  parties  to  each  other."     The  same  princi- 
ple was  acted  upon  by  the  majority  of  the  Court  of  Exchequer  in  Moon 
V.  Durden,  2  Exch.  22.t    The  maxim  recognised  in  both  these  cases 
was  «« Nova  constitutio  futuris  formam  imponere  debet,  non  prseteritis," 
2  Inst.  292.    [Coleridge,  J. — In  Rex  v.  McKenzie,  Russ.  k  Ry.  429, 
the  indictment  was  for  stealing  privately  in  a  shop  to  the  value  of  five 
shillings,  which,  by  stat.  10  &  11  W.  8,  c.  28,  s.  1,  was  felony  without 
benefit  of  clergy.     After  the  commission  of  the  felony,  and  before  con- 
viction, that  enactment  was  repealed  by  stat.  1  G.  4,  o.  117,  which  made 
the  offeoce  punishable  by  transportation  or  imprisonment :  and  the 
Judges  held  that  sentence  could  not  be  passed  under  either  statute.] 
Here  the  repealing  Act  alters  nothing  but  the  mode  of  charging  an 
offence  which  continues  in  all  respects  the  ^ame. 

^Lord   Campbell,  C.  J.,  then  asked  the  defendants'  counsel  r«Y7A 
if  they  would  be  satisfied  with  a  rule  to  arrest  the  judgment ;  ^ 

(a)  Ksy  •.  OoodF^Af  6  Blag.  676  (B.  0.  U  R.  voL  19)»  wai  alio  oMntloned. 
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observing  that  the  rule  could  not  be  made  absolute  to  enter  a  Terdiet 
for  the  defendants,  but  must  be,  at  most,  for  a  new  trial  only,  the  entire 
case  not  having  gone  to  the  jury.  His  Lordship's  suggestion  being 
assented  to, 

Knowlei  (with  whom  was  C<mlxng\  in  support  of  the  rule,  was  not 
heard. 

Lord  Campbell,  G.  J. — The  judgment  must  be  arrested.  It  is  ad- 
mitted that  the  third  count  is  bad  but  for  the  repealed  statute.  Then 
we  are  called  upon  at  this  period  to  do  something;  to  pronoancea 
judgment.  Can  we  do  so  upon  a  count  which  has  no  validity  except 
by  a  statute  which  was  repealed  before  our  judgment  was  prayed  for? 
The  general  rule  is  that  a  statute,  from  the  time  when  it  is  repealed, 
can  no  longer  be  acted  upon.  The  Court  was  governed  by  that  rule  in 
Begina  v.  Mawgan,  8  A.  &  E.  496  (E.  C.  L.  B.  vol.  35),  which  cannot 
be  distinguisihed  from  this  case :  and  no  attempt  was  made  there  to 
assert  the  difference  which  is  now  suggested  between  form  and  sub- 
stance. I  think  the  effect  of  a  repeal  is  the  same  whether  the  altera- 
tion affect  precedure  only  or  matter  which  is  more  of  substance:  bad 
this  been  otherwise,  the  Court  must  have  decided  differently  in  Reginav. 
Mawgan.  By  arresting  the  judgment  we  are  not  giving  the  statute  any 
retrospective  operation :  we  allow  it  force  only  from  the  time  when  it 
passes :  and  we  say  that,  if  the  count  was  bad  then,  it  cannot  be  acted 
upon  now. 

*7711  ^Coleridge,  J. — ^The  case  has  been  treated  as  if  depending 
^  merely  on  the  authorities  which  were  cited :  but  if  this  were  res 
.  Integra,  I  think  we  must  come  to  the  conclusion  which  was  arrived  at 
in  those  instances.  The  proceedings  are  before  the  Court,  and  are  at  a 
stage  when  the  question  arises  whether  a  particular  step  can  be  justi- 
fied. It  can  be  justified  only  by  an  Act  of  parliament ;  and  that  Act 
is  repealed  without  any  saving.  Then,  can  the  Court  for  the  present 
purpose  take  notice  of  the  repealed  Act  ?  The  answer  is  that  what  has 
been  done  and  perfected  cannot  be  disturbed;  but  if  you  want  assist- 
ance from  the  statute  for  a  further  purpose,  as  that  of  giving  judgment, 
you  cannot  now  have  it.  Lord  Tenterden  says,  in  Burtees  v.  Ellison,  9 
B.  &  C.  752  (E.  C.  L.  B.  vol.  17) :  «'  It  has  been  long  established,  that, 
when  an  Act  of  parliament  is  repealed,  it  must  be  considered  (except  as 
to  transactions  past  and  closed)  as  if  it  had  never  existed."  Nothing 
can  be  more  conclusive.  In  Bex  t;.  McKenzie,  Buss.  &;  By.  429,  all  the 
Judges  agreed  that  sentence  could  not  be  passed  under  the  nev  Act, 
which  was  prospective  only.  Wood,  B.,  and  Park,  J.,  at  first  doubted 
whether  the  prior  Act  must  not  be  considered  in  force  for  the  trial  and 
punishment  of  offences  actually  committed  before  its  repeal ;  a  6ngge^ 
tion  like  that  which  has  been  maintained  before  us  to-day.  But  the 
rest  of  the  Judges  differed;  and  the  two  afterwards  acceded  to  their 
opinion. 


18  ADOLPHUS  &  ELLIS.    N.  S.  771 

Erle,  J. — The  repealed  statute  is,  with  regard  to  any  farther  opera- 
tion, as  if  it  had  never  existed.  It  gave  a  form  of  proceeding  which 
has  been  followed  in  this  ^indictment ;  and  the  defendants  were  r^wmt^ 
not  liable  except  under  the  statute.  Between  the  indictment  ^ 
and  the  judgment  this  statute  is  repealed.  To  say  that  the  proceedings 
nay  nevertheless  be  followed  up  contravenes  the  sense  of  the  word 
<<  repeal."  It  is  contended  that  the  change  affects  nothing  more  than 
form :  but  the  liability  in  fact  on  which  the  third  count  is  framed  is  a 
liability  created  by  the  statute.  It  is  as  if  the  indictment  had  expressly 
alleged,  as  the  ground  for  charging  the  defendants,  that  they  were  liable 
by  virtue  of  stat.  59  0.  8,  c.  xxii.  The  repeal  takes  away  that  ground, 
and  makes  the  indictment  bad  in  the  substance  as  well  as  in  form. 

Crompton,  J. — We  cannot  look  to  a  statute  repealed  since  the  indict- 
ment was  preferred,  for  the  purpose  of  giving  judgment.  The  oase  is 
stronger  than  Regina  v.  Mawgan,  8  A.  ft  E.  496  (E.  C.  L.  B.>  vol.  85) ; 
for  here  some  ingredients  of  a  common  law  liability  are  wanting,  and 
the  defect  is  supplied  only  by  the  statute. 

Judgment  arrested  on  the  third  count. 


*The  QUEEN  v.  SCAIFE  and  Others.    Jum  10.      [*778 

A  Judge  of  any  of  the  three  raperlor  common  law  Courts  bai  Jarigdiction  to  make  an  order  for 
the  israing  of  a  procedendo,  to  lend  baek  proeeedingi  on  an  indictment  for  felon  j,  removed  by 
certiorari  from  an  inferior  Court:  and  it  reits  in  hia  dieoretion  whether  ■uch  order  ehonld  be 
made  npon  a  •ommone  to  ebow  cauie^  or  immediately. 

In  this  case  an  indictment  for  robbery  from  the  person,  with  violence, 
had  been  found  at  the  Hull  Borough  Sessions,  and  quashed  for  infor- 
mality by  the  Recorder,  after  the  case  had  been  partly  tried.  Another 
bill  was  preferred  and  found  at  the  next  Sessions,  removed  by  certiorari 
into  this  Court,  and  tried  at  the  York  Spring  Assizes,  1851,  before 
Cresswell,  J.,  at  Nisi  Prius,  when  a  verdict  of  guilty  was  returned.  A 
rule  for  a  new  trial  was  made  absolute,  in  Trinity  Term,  1851  ;(a)  and 
the  case  was  sent  to  York,  for  trial  before  Piatt,  B.,  at  the  Summer 
Assizes,  1851.  The  learned  Judge  postponed  the  trial,  at  the  instance 
of  the  prosecutor,  till  the  next  Assizes. 

At  the  last  Spring  Assizes,  before  Alderson,  B.,  the  prisoners  applied 
to  be  tried :  but  the  learned  Judge,  finding  that  the  record  was  not 
sealed,  refused  to  try.  The  prosecutor,  without  informing  the  prisoners, 
applied  to  Pollock,  C.  B.,  at  Chambers,  and  obtained  an  order  for  a 
*vrrit  of  procedendo,  under  which  the  case  was  sent  back  to  the  Hull 
Quarter  Sessions.  An  application  was  then  made,  on  behalf  of  the 
prisoners,  to  postpone  the  trial,  on  the  ground  that  there  had  uot  beeo 

(a)  Bee  Begliia  v.  SeaiCs,  17  Q.  B.  S3S  (B.  0.  L.  B.  toL  79). 
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time  tq  prepare  the  defence ;  but  the  Recorder  refused  to  postpone ;  and 

the  prisoners  were  convicted  and  sentenced  to  ten  years'  transportation. 

^ptmA-y      JDeartlet/  now  moved  for  a  rule  to  show  cause  why  the  ^ro* 

-*  cedendo  and  all  subsequent  proceedings  should  not  be  set  aside. 

First :  where  any  indictment  has  been  removed  from  an  inferior  jaria- 
diction  into  this  Court,  and  become  a  matter  of  record  here,  it  caoDot, 
by  the  common  law,  be  sent  back  ;*  4  Inst.  73.  It  is  true  that,  in  Bex 
V.  Wakefield,  1  Burr.  485,  the  Court  ordered  a  certiorari  to  be  super- 
seded, and  the  return  taken  off  the  file ;  but  the  reason  assigned  vas, 
«  quia  impravidi  emanavit.'^  A  procedendo  cannot  be  moved  for  ontil 
the  certiorari  be  taken  off  the  file ;  Bex  v,  Clace,  4  Burr.  2456,  2459. 

Next,  although,  by  stat.  6  H.  8,  c.  6,  the  Judges  of  this  Court,  aod 
therefore,  since  stat.  1  &  2  Vict.  c.  45,  s.  1,  the  Judges  of  the  Exchequer 
and  Common  Pleas  also,  have  power  to  send  back  indictments  for  felooj, 
that  power  can  be  exercised  only  by  the  full  Court,  and  not  by  a  single 
Judge  at  Chambers.  Stat.  6  H.  8,  c.  6,  gives  the  power  expressly  te 
<<  the  justices  of  the  King's  Bench ;"  and,  where  a  statute  expressly 
directs  proceedings  to  be  taken  by  the  full  Court,  a  single  Judge  can- 
not interfere ;  Morgan  v.  Lute,  1  Chitty's  Rep.  381,  Shaw  v,  Roberts, 
2  Dowl.  P.  C.  25,  Jones  v.  Fitzaddams,  2  Dowl.  P.  C.  Ill,  Oeack  t. 
Coppin,  3  Dowl.  P.  C.  74,  75,  Ex  parte  Owen,  1  Dowl.  P.  C.  611,  Lan- 
der V.  Gordon,  7  M.  &  W.  218.t  [Erlb,  J.— I  doubt  whether  stat.  6 
H.  8,  c.  6,  is  express  upon  that  point.  Lord  Campbell,  C.  J. — ^Gonld 
not  we  now  make  the  order  of  the  Lord  Chief  Baron  a  rule  of  this 
Court  ?  In  that  case,  it  would  be  taken  as  granted  by  the  full  Court.] 
It  would  be  in  the  shape  of  a  rule  Nisi  only.  [Coleridge,  J. — Tbe 
*77^1  ^^^^^^  ^^  ^^®  Court  inform  us  that  *it  is  now  the  common  prao- 
-^  tice  for  a  single  Judge  of  this  Court  to  grant  an  order  for  a  pro* 
cedendo,  in  vacation.     Erle,  J. — I  have  often  done  so.] 

Lastly,  the  writ  ought,  at  all  events,  to  have  been  granted  on  a  sun- 
mons  to  the  other  side  to  show  cause ;  or  after  service  of  a  rule  Nisi, 
if  the  prosecutor  had  applied  to  the  full  Court.  [Lord  Campbell,  C 
J. — That  objection  should  have  been  made  earlier.  Erle,  J. — ^I  recofr 
lect,  in  one  instance,  ordering  a  procedendo  to  issue  immediately  upoa 
the  application.  Lord  Campbell,  C.  J. — It  is  in  our  discretion  to  grant 
it  at  once,  if  justice  make  it  expedient.]  The  application  here  is  not 
too  late  ;  the  other  side  has  been  taken  by  surprise. (a) 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  no  ground  for  this  ap- 
plication has  been  established.  The  ground  principally  suggested  is, 
that  a  single  Judge  at  Chambers  has  no  power  to  make  an  order  for  a 
writ  of  procedendo.  But  I  have  no  doubt  that  a  single  Judge  of  this 
Court  has  power  to  make  such  an  order,  in  either  term  time  or  vacation ; 
and  it  is  admitted  that,  under  stat.  1  &  2  Vict.  c.  45,  s.  1,  a  Jodge  of 
either  of  the  other  two  superior  common  law  Courts  has,  in  general,  the 

(a)  Th«ro  wert  affid»Titi  m  to  thii. 
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fame  powers  as  a  Judge  of  this  Court.  Stat.  6  H.  8,  c.  6,  does 
not  require  the  application  to  be  made  to  the  fall  Court,  or  in  term 
time;  and,  where  there  is  no  such  requirement,  a  single  Judge 
may  always  act  for  the  whole  Court,  subject  to  his  orders  being  con- 
£rmed  or  set  aside  by  the  Court  in  banc.  There  can  be  no  doubt  that 
^e  have  authority  to  make  an  order  of  this  kind,  by  a  single  Judge,  a 
rule  of  Court.  The  ^jurisdiction,  then,  being  unquestionable,  r^PTPri^ 
there  is  no  ground  for  contending  that  it  has  been  improperly  ^ 
exercised  in  this  instance.  If  the  conviction  ensuing  upon  the  proce- 
dendo was  not  satisfactory,  the  Secretary  of  State  is  the  person  to 
whom  application  should  be  made. 

GoLERiDas,  J. — The  question  here  really  is,  whether  what  was  done 
by  the  Lord  Chief  Baron  was  done  in  accordance  with  the  practice  of 
this  Court.  We  have  it  on  the  best  authority  that  it  is  the  practice  of 
a  single  Judge  of  this  Court  at  Chambers  to  order  a  procedendo.  That 
being  so,  the  Lord  Chief  Baron,  by  virtue  of  stat.  1  &  2  Vict.  c.  45,  s.  1, 
had  power  to  make  such  an  order.  It  is  said  that  there  ought  to  have 
heen  a  previous  summons  to  show  cause :  but  that  is  a  matter  entirely 
for  the  discretion  of  the  Judge ;  and  we  cannot  interfere  merely  on  the 
ground  of  inconvenience,  supposing  it  to  have  been  caused.  If  the 
prisoners  have  really  suffered  injustice  on  account  of  the  trial  coming 
on  before  they  were  prepared  with  their  defence,  application  should  be 
made  to  the  Crown. 

Erlb,  J. — ^The  question  of  jurisdiction  here  is  quite  distinct  from  the 
qnedtion  of  discretion.  We  cannot  enter  into  the  inquiry  whether  the 
discretion  was  rightly  or  wrongly  exercised ;  we  are  bound  to  presume 
that  it  has  been  exercised  rightly.  As  far  as  the  question  of  jurisdiction 
goes,  I  see  no  difference  between  proceedings  upon  an  indictment  for 
felony  and  any  other  proceedings ;  and  I  am  clearly  of  opinion  that  it 
has  been  the  practice  for  a  single  Judge  at  Chambers  to  order  a  proce- 
dendo. I  do  not  see  any  express  ^provision,  in  stat  6  H.  8,  c.  6,  rn,PTfjrr 
rendering  it  necessary  that  the  application  for  such  writ  should  ^ 
be  made  to  the  full  Court ;  the  statute  seems  to  make  the  matter  one 
of  ordinary  jurisdiction.  I  think,  therefore,  that  the  order  hero  was 
rightly  made. 
Cbompton,  J.,  concurred.  Rule  refused. 
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BOSTOCK  V.  The  NORTH  STAFFORDSHIRE  Railway  Companj. 

June  11. 

Where  the  judge  trjiag  ft  eanse  dieohargei  the  jury  beoftnee  they  cannot  igree  upon  Uieirm. 

diet)  and  a  second  trial  U  had,  the  party  who  then  racceeds  ie  not  entitled  to  coiti  of  tbi  fnt 

triaL 
And  it  makef  no  difference  that  oonneel  on  both  eidei,  npon  eonference,  aitented  to  the  jv; 

being  discharged,  when  the  Jadge,  bat  for  sneh  assenty  would  have  detained  them  loDger. 

On  the  trial  of  thia  cause,  at  the  Chester  Sammer  assizes,  ISSl,  tlte 
jary  were  discharged  without  giving  a  verdict.  The  cause  was  tried 
again  at  the  Spring  assizes,  1852,  and  a  verdict  found  for  the  plaintif. 
The  Master,  ia  taxing  costs,  allowed  the  plaintiff  his  costs  of  the  first 
trial,  including  costs  of  a  special  jury.  Bramwell  on  this  day  obtAined 
a  rule  nbi  for  a  review  of  the  taxation. 

The  motion  was  made  on  affidavit  stating :  That,  on  the  first  trial, 
before  Wightman,  J.,  the  jury  retired  to  consider  of  their  verdict,  tsd, 
after  remaining  some  time  in  consultation,  returned  into  Court  and  in- 
formed the  learned  Judge  that  they  could  not  agree  upon  a  yerdiet ; 
some  of  them  adding  that  there  was  not  the  slightest  probability  of  an 
agreement :  That  the  Judge  thereupon  suggested  that  it  would  be  ose* 
less  to  detain  the  jury  any  longer ;  and  that  they  were  accordJDgly  dis- 
charged.   And  <«  that  such  discharge  of  the  jury  was  agreed  to  on 

*77^1  *^^^  P^^^  ^^  ^^^  defendants  solely  in  consequence  of  the  stat^ 
^  ment  made  by  some  of  the  jurors  that  they  were  not  likely  to 
agree  upon  a  verdict,  and  of  the  suggestion  of  the  learned  Jadge  that 
they  had  better  be  discharged." 

An  affidavit  in  answer,  sworn  by  an  agent  for  the  plaintiff's  attorney 
in  the  cause,  stated:  That  the  jury  were  discharged  without  giving i 
verdict,  with  the  full  consent  of  both  parties,  their  respective  counsel 
and  attorneys  being  present  and  expressly  consenting  thereto :  That, 
after  the  jury  had  been  locked  up  for  about  one  hour  and  forty  xninntes, 
they  came  into  Court,  and  one  of  them  stated  that  they  could  not  agree, 
and  that  there  were  two  dissentients ;  when,  after  some  conversation  on 
the  subject,  the  leading  counsel  for  the  defendants  expressed  his  anxiety 
that  the  jury  should  be  discharged,  and  intimated  an  opinion  that  if 
such  were  the  case  some  arrangement  might  possibly  be  made;  upon 
which  Mr.  Justice  Wightman  remarked  that  he  did  not  at  present  pro* 
pose  to  discharge  the  jury :  That  the  counsel  and  attorneys  on  both 
sides  then  conferred,  and  on  both  sides  a  willingness  was  expressed  to 
discharge  the  jury,  but  the  plaintiff's  counsel  refused  to  consent,  nnlesf 
the  defendants  would  agree  that  a  certain  undertaking  entered  into  hy 
them  before  the  Yice^Chancellor  should  be  continued  till  the  following 
term,  which  the  learned  Judge  thought  reasonable :  That  some  further 
discussion  then  ensued,  in  consequence  of  counsel  for  the  defendants 
wishing  to  continue  the  said  undertakmg  in  a  limited  and  modified  font 
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onljj  bat  it  was  at  last  agreed  that  Bach  undertaking  shoald  be  con- 
tinued in  the  same  form  as  it  was  given  before  the  Vice-Chancellory  and 
that  thereupon  the  jury  should  be  discharged;  upon  which  the  learned 
*Jadge  accordingly  discharged  the  jury,  expressly  telling  them  r^ijmq 
at  the  same  time  that  the  counsel  on  both  sides  had  consented  *- 
to  their  being  discharged  without  giving  any  verdict :  That  on  the  ap- 
plication of  plaintiff's  counsel,  by  consent  of  defendant's  counsel,  the 
learned  Judge  then  agreed  to  certify  that  this  action  was  a  proper  one 
to  be  tried  by  a  special  jury ;  which  certificate  was  accordingly  endorsed 
on  the  Nisi  Prius  record.     The  deponent  further  stated  «« that,  as  he 
verily  believes  and  infers  from  the  remarks  of  the  said  learned  Judge, 
he  the  said  Judge  would  not  have  discharged  the  said  jury  without  giving 
a  verdict  until  they  had  been  locked  up  for  a  much  longer  period,  unless 
the  parties  to  the  action  had  consented  to  their  being  so  discharged." 
The  deponent  also  denied  having  heard  any  suggestion  from  the  Judge 
that  it  would  be  useless  to  detain  the  jury,  or  to  that  effect,  until  both 
parties  had  expressed  a  desire  that  they  should  be  discharged ;  he  ex* 
pressed  his  belief  that,  until  then,  no  such  suggestion  was  made  by  the 
Judge ;  and  he  added  that,  on  the  contrary,  the  learned  Judge,  after  a 
short  conversation,  spoke  about  sending  the  jury  back  to  consider  their 
verdict  farther ;  when  the  counsel  for  the  defendants,  as  before  stated, 
expressed  his  anxiety  that  the  jury  should  be  discharged,  and  the  Judge 
answered  that  he  did  not  at  present  propose  to  discharge  them. 

WeUbffj  on  June  12th,  showed  cause. — The  plaintiff  ought  to  have 
his  costs  of  the  first  trial.  It  has  been  decided,  in  Seely  v.  Powers,  3 
Dowl.  P.  C.  372,  and  Brown  v.  Clarke,  12  M.  &  W.  25,t  that,  where 
the  Judge,  of  his  own  authority,  discharges  the  jury,  neither  party  is 


entitled  to  costs.     *But  in  such  a  case  the  cause  goes  off  without 
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the  default  or  intervention  of  either  party :  where  that  is  other- 
wise, as  in  case  of  a  consent,  he  who  ultimately  succeeds  should  have 
the  costs.  Here  the  Judge  had  refused  to  discharge  the  jury,  who  had 
not  been  absent  two  hours :  the  counsel  conferred,  and  agreed  to  a  dis- 
charge of  the  jury,  upon  terms.  [Goleribgb,  J. — Leaving  the  costs  to 
be  awarded  according  to  the  legal  result.  Lord  Campbell,  C.  J. — If 
the  Judge  discharges  the  jury  by  consent,  he  still  does  it  of  his  own 
authority.  Their  inability  to  agree  is  the  common  misfortune  of  both 
parties.]  The  learned  Judge  certified  for  a  special  jury  by  consent. 
Harrison  v.  B(  nnett,  1  Dowl.  P.  C.  627,  is,  in  principle,  an  authority 
For  the  plaintiff. 

Honymanj  contrd^  was  stopped  by  the  Court. 

Lord  Campbell,  C.  J. — The  rule  for  a  review  of  the  taxation  must 
be  absolute.  It  has  been  decided  that,  where  the  Judge  of  his  own 
mthority  discharges  the  jury,  the  party  succeeding  on  a  subsequent  trial 
s  not  entitled  to  costs  of  that  in  which  no  verdict  was  given :  and  I 
hink  it  would  be  inconvenient  and  improper  to  draw  a  distinction  by 
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saying  that,  if  counsel  do  not  stand  out  and  insist  upon  the  jnry  being 
locked  up,  the  case  shall  be  altered  as  to  costs. 

GoLERiDOB,  J. — This  was  a  discharge  by  the  Judge.     The  consent  of 

counsel  amounts  only  to  this,  that  they  do  not  object,  and  viU  not  rahe 

any  point,  on  which,  possibly,  the  proceeding  might  be  questioned  after- 

^-g^^  wards.     ^Though  they  waive  this,  the  discharge  is  still  the  act  of 

^  the  Judge. 

Erlb,  J. — It  would  be  very  pernicious  to  hold  that,  where  the  jury 
clearly  will  not  agree,  an  acquiescence  by  counsel  in  their  being  dis- 
charged should  affect  the  costs.  If  the  matter  were  res  integra,  I  do 
not  see  why,  on  principle,  the  party  ultimately  succeeding  shonld  not 
have  costs  where  the  Judge  discharges  the  jury.  But  the  Courts  have 
held  otherwise. 

Crompton,  J.,  concurred.  Rule  absolate. 


The  QUEEN  v.  LEGGATT.    June  11. 

Where  a  wife  is,  by  her  own  desire,  liring  apart  from  her  hasbandy  and  ii  nnder  no  re«bvDt| 
the  Court  wiU  not  grant  a  habeas  oorpna  on  the  appIieaUon  of  the  hosband,  for  tb«  parpose  of 
restoring  her  to  his  eostody, 

Macaulat,  in  last  Easter  Term,  obtained  a  rule  calling  on  Horatio 
Bethune  Leggatt  to  show  cause  why  a  writ  of  habeas  corpus  should  not 
issue,  commanding  him  to  have  the  body  of  Anne  Maria  Sandilands, 
wife  of  Alfred  John  Sandilands,  before  this  Court.  It  appeared  bjthe 
affidavits  in  support  of  the  rule  that  Mrs.  Sandilands,  who  was  not  on 
good  terms  with  her  husband,  was  staying,  by  her  own  choice,  v\{\  ber 
son,  Mr.  Leggatt ;  and  that  no  coercion  had  been  exercised  towards  her 
by  him.     The  application  for  the  writ  was  made  by  the  husband. 

Sir  F,  Thesiger  (with  whom  was  Needham)  now  showed  cause. — ^There 
ii.rjQO'i  IS  no  case  in  which  an  application  *of  this  kind  has  been  granted 
''^  when  the  wife  was  absent  from  her  husband  by  her  own  desire. 
[Lord  Campbell,  C.  J. — ^When  the  rule  was  applied  for,  the  application 
seemed  to  me  to  amount  to  an  indirect  mode  of  suing  for  restitution  of 
conjugal  rights.  Coleribob,  J. — ^We  were  all  very  unwilling  to  grant 
the  rule ;  but  we  were  pressed  with  In  re  Cochrane,  8  Dowl.  P.  C.  630.] 
There  the  application  was  for  a  habeas  corpus  against  the  hnsband,  vbo 
had  regained  the  custody  of  his  wife ;  and  the  Court  held  that  he  ms 
entitled  to  exercise  a  certain  degree  of  constraint  towards  her  till  she 
should  be  willing  to  return  to  her  conjugal  duties.  Here  the  question 
is  whether  the  husband  has  a  right  to  claim  his  wife  by  this  form  of 
proceeding,  when  she  is  living  apart  from  him  at  her  own  desire,  and  i3 
under  no  kind  of  restraint.  In  Rex  v.  Wisemam,  2  Smith's  Rep.  617, 
it  was  held  that  a  habeas  corpus  could  not  issue  on  the  application  of  the 
husband,  unless  it  were  shown  that  the  wife  wto  detained  from  hiffl 
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against  her  will,  anj  that,  if  she  was  seduced  away  from  him,  the  remedy 
was  by  action.  [Lord  Campbell,  C.  J. — Here,  if  the  wife  were  brought 
before  us  by  habeas  corpus,  we  could  not  compel  her  to  go  to  her  hue- 
band.  She  would  have  a  right  to  go  where  she  liked ;  and  her  own 
affidavit  shows  that  she  chooses  to  live  with  her  son.]  A  habeas  corpos 
could  no  more  issue  in  such  a  case  as  this  than  in  the  case  of  an  olope- 
ment  by  the  wife.     [He  was  then  stopped  by  the  Court.] 

Sir  F,  Kelly  and  Raymandj  contrjl. — It  is  admitted  that  there  is  no 
coercion.  But  to  the  statement  that  the  wife  is  living  with  her  son  by 
her  own  will  the  answer  is  *that  she  cannot  be  considered  to  have  r^^t^t^ 
a  will  apart  from  that  of  her  husband,  any  more  than  a  child  of  *- 
tender  years  can  have  a  will  apart  from  that  of  its  parent.  That  point 
did  not  arise  in  In  re  Cochrane,  8  Dowl.  630.  In  Rex  v.  Mead,  1  Burr. 
542,  the  Court,  no  doubt,  &eld  that  the  wife,  on  being  brought  up  by 
habeas  corpus,  had  a  right  to  go  where  she  chose,  and  could  not  be 
compelled  to  return  to  her  husband,  at  whose  instance  the  writ  was 
issued.  But  that  decision  proceeded  on  the  ground  that  the  husband 
had  made  a  complete  renunciation  of  his  marital  rights.  The  affidavit 
of  the  wife  here,  which  states  that  she  has  no  wish  to  return  to  her 
husband,  may  possibly  have  been  made  under  coercion.  [Lord  Camp- 
bell, C.  J. — I  do  not  see  how  this  Court  can  grant  a  habeas  corpus, 
where  the  very  affidavits  upon  which  the  application  is  founded  show 
that  the  wife  is  under  no  restraint.]  If  the  husband  has  a  right,  as  was 
decided  in  In  re  Cochrane,  to  exercise  a  certain  amount  of  coercion 
over  his  wife  while  she  is  residing  with  him,  in  order  to  make  her  return 
to  her  conjugal  duties,  it  is  clear  that  he  is  entitled  to  exercise  some 
amount  of  coercion  to  make  her  return  to  his  roof. 

Lord  Campbell,  C.  J. — The  Court  granted  this  rule  with  great  reluct- 
ance, and  only  because  we  were  ^strongly  pressed,  at  the  time,  with  a 
case  which  appeared  to  be  an  authority  for  our  so  doing.     We  have 
always  felt  great  tenderness  in  dealing  with  writs  of  habeas  corpus; 
bat,  upon  consideration,  I  think  we  ought  not  to  have  granted  this  rule. 
The  object  of  a  habeas  corpus  is  to  restore  to  liberty  a  person  who  has 
been  unjustly  ^deprived  of  it.     Before  the  statute  of  habeas  r^tja^ 
corpus,  any  person  so  deprived  might  summon  the  party  detain-  '- 
ing  him  before  the  Court,  to  show  for  what  cause  he  was  detained.     But 
here  the  wife  is  under  no  restraint  whatever,  and  is,  by  her  own  desire, 
living  with  her  son,  from  whom  it  is  proposed  to  take  her.     Whether 
the  husband  has  a  right  to  the  custody  of  her  or  not,  is  a  question  ali- 
en! fori:  we  have  no  jurisdiction  over  it.     If  a  writ  of  habeas  corpus 
-frere  to  issue,  and  the  wife  were  to  be  brought  before  us,  we  could  not 
compel  her  to  return  to  her  husband ;  she  would  be  at  liberty  to  go  where 
she  chose.     If  she  has  no  good  cause  for  remaining  away  from  her  hus- 
band, he  may  obtain  a  decree  of  the  Ecclesiastical  Court  ordering  her 
eo  return  to  him.     This  case  is  quite  different  from  that  of  an  infant. 
vol.  XVIII. — 34 
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There  the  parent  has  a  right  to  the  castody  of  the  child ;  and,  if  it  b« 
of  tender  years,  the  Court  will  make  an  order  for  its  restoration  to  him. 
But  a  husband  has  no  such  right  at  common  la^  to  the  custody  of  hia 
wife.  We  ought  not  to  have  granted  this  rule ;  and  we  have  do  power 
to  make  it  absolute. 

CoLERiDGB,  J. — The  only  doubt  which  I  felt  at  the  time  of  the  appli- 
cation for  a  rule  nisi  was  whether  the  wife  ought  not  to  be  brought  before 
QSy  to  say  whether  or  not  she  was  under  any  restraint.  But  it  is  now 
admitted,  by  the  affidavits  in  support  of  the  application,  that  she  is  not 
Tinder  restraints  We  should  therefore  be  doing  what  is  totally  useless 
by  granting  the  writ. 

Erlb,  J.y  and  Crompton,  J.,  concurred. 

Rule  discharged  with  costs 
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PUdntiS;  a  carrier  and  wharfinger  at  Swindon,  agreed  in  writing  with  defendant*  liring  id  Sstr;, 
to  carry  hie  timber  by  barge  to  London,  at  lt».  per  ton,  including  all  charges  bat  vlivfage. 
It  was  necessary  to  heal  the  timber  from  the  place  where  it  ley  to  the  wharf;  and  plaiotiff  pro- 
vided horses  for  the  purpose  when  defendant's  horses  were  absent  Plaintiff  sued  in  the  Svio- 
don  county  court  for  the  balance  of  his  account  for  the  carriage,  including  a  eepante  ehtfgi 
for  hauling. 

Held,  on  motion  for  a  prohibition,  that  the  hauling  and  the  carriage  formed  one  caate  orartiA; 
that  such  cause  of  action  was  not  complete  until  the  timber  was  delirered  in  Londoo;  I3<1 
that  therefore  the  judge  of  the  county  court  had  not  jurisdiction  under  stat  9  A  10  VicL  e.  9^ 
s.60. 

BoviLL,  in  last  Easter  Term,  obtained  a  rule  calling  on  the  plaintiff 
to  show  cause  why  a  prohibition  should  not  issue  to  the  judge  of  the 
county  court  held  at  Swindon,  in  Wiltshire,  to  stay  further  proceedings 
in  the  action  in  that  Court  between  the  plaintiff  and  the  defendant. 

It  appeared  from  the  afiSdavits  that  the  plaintiff  was  a  carrier  and 
wharfinger  at  Swindon,  and  that  the  defendant  lived  in  Surrey.  The 
action  was  brought  for  the  loading  at  Swindon,  and  the  carriage  from 
Swindon,  by  canal,  to  Woolwich  and  London,  of  certain  timber  of  the 
defendant,  under  the  following  written  agreement : 

"  Swindon,  May  12th,  1850. 

Memorandum.  I  hereby  agree  to  barge  Mr.  George  Marshall's  otk 
timber  from  Swindon  Wharf  to  London,  to  any  wharf  in  the  river,  at 
16«.  per  ton  of  40  feet,  string  measure,  to  include  all  charges  except 
wharfage,  or  to  Bristol  at  9s.  per  ton  of  40  feet  string. 

Joseph  Barnss/' 

In  order  to  crane  the  timber  into  the  barge,  it  was  necessary  to  haul 

it  to  the  wharf  from  a  field  on  the  other  side  of  the  canal.     When  the 

defendant's  horses  were  not  on  the  spot,  the  plaintiff  provided  horses 

*7ftfil  ^^^  hauling  the  timber ;  and  two  items  in  his  demand,  *amoaTit- 

-'  ing  to  IL  16«.y  were  for  hauling  by  horses  which  he  had  provided. 
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The  claim  of  the  plaintiff  was  for  50Z.,  after  giving  credit  for  payments 
and  deductions  to  the  amount  of  1252. 

JSodges  now  showed  cause. — The  defendant  contends  that  the  cause 
of  action  did  not  arise  within  the  jurisdiction  of  the  county  court. 
Stat.  9  ft  10  Vict.  c.  95,  s.  60,  provides  that  a  <<  summons  may  issue  in 
any  district  in  which  the  defendant  or  one  of  the  defendants  shall  dwell 
or  carry  on  his  business  at  the  time  of  the  action  brought ;  or,  by  leave 
of  the  court  for  the  district  in  which  the  defendant  or  one  of  the  defend- 
ants shall  have  dwelt  or  carried  on  his  business,  at  some  time  within 
six  calendar  months  next  before  the  time  of  the  action  brought,  or  in 
which  the  cause  of  action  arose,  such  summons  may  issue  in  either  of 
Buch  last-mentioned  courts."    Here  the  cause  of  action  was  the  carriage 
of  the  timber ;  and  such  cause  of  action  arose  at  Swindon,  within  the 
jurisdiction  of  the  county  court.     The  plaintiff,  being  a  carrier  by  canal 
and  a  wharfinger,  is  a  common  carrier ;  Maving  v.  Todd,  1  Stark.  N.  P. 
C.  72  (£.  G.  L.  B.  vol.  2) ;  and  a  common  carrier  Ls  entitled  to  be  paid 
for  the  carrisge  of  goods  as  soon  as  they  are  delivered  to  him ;  Pick- 
ford  p.  Grand  Junction  Railway  Company,  8  M.  &  W.  872,t  Wyld  v. 
Pickford,  8  M.  4  W.  443,  468.t    [Crompton,  J.— The  court  did  not 
hold,  in  either  of  these  cases,  that  the  carrier  could  sue  for  the  carriage 
of  the  goods  before  he  had  carried  them.    Lord  Campbell,  C.  J. — The 
qaestion  here  is,  when  did  the  cause  of  action  arise  ?]     It  arose  imme- 
diately upon  the  plaintiff's  receiving  the  timber  on  board  his  barge.     In 
Pickford  v.  Grand  '^Junction  Railway  Company,  8  M.  &  W.  878,t  r^Yoy 
Parke,  B.,  said  that  the  carrier  was  <*  bound  to  receive  the  goods  ^ 
on  the  money  being  paid  or  tendered,  and  the  bailor  to  pay  the  reason- 
able amount  demanded,  on  the  carrier  taking  charge  of  the  goods." 
[Lord  Campbell,  C.  J. — The  bailor  becomes  bound  to  pay,  but  bound 
to  pay  on  delivery  only.]    The  cause  of  action  arises  when  the  contract 
is  made ;  Harwood  v.  Lester,  3  B.  &  P.  617.     At  all  events  the  plain- 
tiff here  was  entitled  to  be  paid  on  the  spot  for  the  hauling  of  the  tim- 
ber.    That  was  not  a  part  of  his  contract  as  a  carrier.     [Lord  Camp- 
sell,  C.  J.— Could  he  recover  for  the  hauling,  if  he  had  not  completed 
Ilia  contract  to  carry?]     He  could;  and  this  is  clearly  a  ('material 
point"  in  which  cause  of  action  arises  within  the  jurisdiction  of  the 
county  court,  according  to  sect.  128  of  stat.  9  &  10  Vict.  c.  95. 

JBovill^  contrd^. — Sect.  128  gives  the  superior  courts  concurrent  juris- 
diction «c  where  the  cause  of  action  did  not  arise  wholly  or  in  some 
xDsterial  point  within  the  jurisdiction"  of  the  county  court.  But  sect. 
60,  which  is  the  clause  expressly  declaring  in  what  cases  a  summons 
znay  issue  from  the  county  court,  provides  that  it  may  issue  as  there 
stated,  when  «the  cause  of  action"  arose  within  the  jurisdiction. 
7hat  means  the  whole  cause  of  action.  In  Buckley  v.  Hann,  5  Exch. 
43,t  i^  ^^  ^^1<^  ^^^^  ^^  ^^®  cause  of  action,"  in  sect.  40  of  the  Lon- 
don Small  Debts  Act  (10  k  11  Vict.  o.  Ixx].,  local  and  personal, 
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public),  meant  the  whole  caose  of  action.  The  same  ^onstraction 
was  given  to  sect.  60  of  stat.  9  &  10  Vict.  c.  95,  in  Wilde  v.  Sheri- 
dan, 21  L.  J.,  N.  S.,  Q.  B.  (Bail  Coart),  260.     In  the  case  In  re 

^"881  ^y^'*^?^'  ^  ^x<^h-  '^79,t  it  was  held  that  sect.  63  of  the  ^last- 
-^  mentioned  Act,  which  provides  that  it  shall  not  be  lavfal  (or 
any  plaintiff  to  divide  ^^any  cause  of  action*'  for  the  purpose  of  bring- 
ing  two  or  more  suits  in  the  county  courts,  applied  not  merely  to  an 
action  arising  upon  a  single  contract,  but  to  an  action  founded  on  8ev^ 
ral  contracts  where  one  claim  was  made  in  respect  of  all.  The  pliintiff, 
therefore,  is  not  entitled  to  sue  in  the  county  court  in  respect  of  his 
charge  for  hauling ;  his  claim  is  for  the  hauling  and  the  conveyance  of 
the  timber  combined ;  and  he  is  not  at  liberty  to  separate  the  two  items. 
In  fact  he  could  not  have  made  any  claim  for  the  hauling  alone;  he  is 
entitled  to  be  paid  for  it  only  as  being  comprised  in  the  general  ooo- 
trac^  for  carriage.  If  the  payments  for  which  credit  is  given  in  the 
particulars  were  applied  in  discharge  of  the  earlier  items,  the  charge 
for  hauling  would  be  paid. 

Erlb,  J.(a)— This  rule  must  be  made  absolute.  The  first  qaestion 
is  whether  the  cause  of  action,  for  carrying  the  timber  from  Swindon 
to  London,  arose  at  Swindon.  I  think  that,  as  the  plaintiff's  part  of 
the  contract  was  to  carry  the  timber  to  London,  he  was  not  entitled  to 
demand  payment  until  the  consideration  on  his  part  had  been  execoted 
by  delivery  of  the  timber  there.  It  is  contended  that,  even  if  the 
greater  part  of  the  50/.  claimed  was  for  a  cause  of  action  not  within 
the  jurisdiction  of  the  county  court,  the  plaintiff  could  sue  there  for 
the  12.  16s.  claimed  by  him  for  hauling  the  timber.  This  is  not  so;  the 
plaintiff  could  have  claimed  nothing  for  the  hauling  unless  he  had  com- 
pleted that  of  which  the  hauling  was  the  first  step,  namely,  the  car- 
*7AQ1  ^^S®  ^^  ^^^  timber  to  London.  *To  support  an  action  for  the 
-*  hauling  only,  the  agreement  must  have  contained  a  specific  con- 
tract to  pay  for  such  hauling,  apart  from  the  charge  for  carriage. 

Grompton,  J. — ^As  regards  the  carriage  of  the  timber,  it  is  clear  that 
the  plaintiff  had  no  cause  of  action  till  the  timber  was  delivered  it 
London.  It  is  true  that  a  carrier  is  not  bound  to  receive  goods  for  car- 
riage until  he  is  paid  for  such  carriage ;  but  he  cannot  sue  for  the  car- 
riage until  it  is  completed.  As  to  the  charge  for  hauling,  the  plaintiff 
could  not  sue  for  it  in  the  county  court  unless  there  were  a  separate 
contract  to  pay  for  it,  apart  from  the  contract  for  carriage.  Here  there 
is  no  such  contract ;  and  therefore  the  hauling  must  be  considered,  as, 
indeed  the  whole  course  of  dealings  shows  that  it  was  considered  by  the 
parties,  to  be  comprised  in  the  contract  for  carriage,  and  not  to  form  a 
distinct  «<  cause  of  action"  within  sect.  60.  Rule  ab8olate.(() 

(a)  Lord  Chunpbell,  C.  J.,  left  the  Coart  In  the  eourse  of  the  mrpuneiiL  0>IerMfa^  Ji  v» 
ftbaent. 

(6)  See  Be  Walih,  1  B.  *  B.  SS3  (B.U  L.  B.  toL  7S),  and  Be  Fuller,  S  B.  4  B.57a(BC.L 
E.  ToL  7(). 
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POCOCK  V.  PICKERING  and  Others.    June  12. 

The  attosUtion  of  ft  wftmnt  of  attorney  was  as  followg: 

*<  Signed,  sealed,  and  delivered/'  Ac,  "in  the  presence  of  me,  H.  C."  (an  Attorney ),  "who,  at  tba 
request  and  in  the  presence  of  the  said  J.  H.  B.,  J.  0.,  and  J.  H.  P."  (the  executing  parlies), 
"have  set  and  subscribed  my  name  as  the  attorney  on  their  behalf  attesting  the  execution 
hereof,  having  first  read  over  and  explained  to  them  and  each  of  them  the  nature  and  con- 
tents hereof.    H.  C." 

Held,  not  a  sofficient  compliance  with  stat.  14  2  Vict  e.  110,  s.  9. 

On  motion  to  set  aside  a  Judge's  order  made  at  Chambers  upon  reading  certain  affidavits,  the 
party  moving  omitted  to  bring  before  this  Court  the  affidavits  produced  at  Chambers;  and  the 
rule  was  therefore  discharged  with  costs.  Held,  that  he  might  (after  payment  of  costs)  renew 
the  same  motion,  putting  in  the  affidavits. 

Joseph  Heathcotb  Brooks,  James  Coghlan,  and  James  Ilenrj  Pick- 
eriDg,  to  secure  payment  of  an  annuity  *gave  a  warrant  of  attor-  r^^^Qn 
ney,  dated  26th  September,  1844,  to  confess  judgment  against  ^ 
them  in  the  Queen's  Bench  in  an  action  of  debt  at  the  suit  of  George 
Pocock,  the  grantee.     The  attestation  was  as  follows. 

&(  Signed,  sealed,  and  delivered,  being  first  duly  stamped,  in  the  pre- 
sence of  me  Henry  Clarke,  who,  at  the  request  and  in  the  presence  of 
the  said  Joseph  Heathcote  Brooks,  James  Coghlan,  and  James  Henry 
Pickering,  have  set  and  subscribed  my  name  as  the  attorney  on  their 
behalf  attesting  the  execution  hereof,  having  first  read  over  and  ex- 
plained  to  them  and  each  of  them  the  nature  and  contents  hereof. 

««H.  C.  Clakkb, 

«« 13,  George  Street,  Mansion  House.*' 

Judgment  was  signed  in  January,  1852,  and  a  fi.  fa.  issued,  under 
Trhich  the  sheriff  levied.  Pollock,  C.  B.,  upon  summons,  made  an  order 
(April  5th)  setting  aside  the  warrant  of  attorney  and  judgment  and  all 
subsequent  proceedings,  with  costs,  on  the  ground  that  the  attestation 
ivafl  not  according  to  stat.  1  &  2  Vict.  c.  110,  s.  9.(a)  The  order  was 
drawn  up  on  reading  *the  affidavits  of  James  Russell  and  of  r^c-qi 
James  Henry  Pickering  and  another.  The  Lord  Chief  Baron,  ^ 
when  making  the  order,  recommended  that  the  opinion  of  this  Court 
should  be  taken  as  to  its  propriety. 

In  the  ensuing  Easter  Term,  a  rule  Nisi  was  obtained,  to  set  aside 

(a)  Stat  1  A  2  Viet  o.  110,  s.  9.  "And  whereas  it  is  expedient  that  provision  should  be  made 
for  giving  every  person  executing  a  warrant  of  attorney  to  confess  judgment  or  a  cognovit  actio- 
nem dne  information  of  the  nature  and  effect  thereof;  be  it  enacted,  that  from  and  after  the  time 
Appointed  for  the  commeneament  of  this  Act  no  warrant  of  attorney  to  confess  Judgment  in  any 
pergonal  actioui  or  cognovit  actionem,  given  by  any  person,  shall  be  of  any  force  unless  there 
sball  be  present  some  attorney  of  one  of  the  superior  Courts  on  behalf  of  such  person  expressly 
xiAmed  by  him  and  attending  at  his  request,  to  ipform  him  of  the  nature  and  effect  of  such  war- 
rant or  cognovit,  before  the  same  is  executed;  which  attorney  shall  subscribe  his  name  as  a 
vitpess  to  the  due  execution  thereof,  and  thereby  declare  himself  to  be  attorney  for  the  person 
•xeeating  the  same,  and  state  that  he  subscribes  as  such  attorney." 

Sect.  10.  "And  be  it  enacted,  that  a  warrant  of  attorney  to  confess  Judgment  or  cognovit 
mctioneuD  not  executed  in  manner  aforesaid  shall  not  be  rendered  valid  by  proof  that  the  person 
executing  the  same  did  in  iaot  understand  tho  nature  and  tffeet  thereof,  or  waa  fully  informed 
of  the  aame." 
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the  Lord  Cbief  Baron's  order.  The  motion  was  made  on  an  affidavit 
of  the  clerk  to  the  plaintiff's  solicitors ;  bat  the  affidayits  of  Rassell 
and  Pickering,  used  at  Chambers,  were  not  brought  before  the  Court. 

In  the  same  term  (May  6th)  Bramwell  showed  caase,  and  contended 
that,  without  the  aflSda?it8  on  which  the  Judge's  order  was  made,  the 
motion  could  not  be  entertained ;  citing  Needham  v.  Bristowe,  4  Man. 
&  G,  262.  TJie  CouH  (Lord  Campbell,  C.  J.,  Wightman,  Erie,  and 
Crompton,  Js.)  discharged  the  rule  with  costs  on  this  objection. 

S,  C.  Mobinsofij  on  the  following  day,  moved  again  to  rescind  the 
Lord  Chief  Baron's  order,  on  an  affidavit  by  the  clerk  to  the  plaintiif's 
solicitors,  verifying  copies  (which  were  annexed)  of  the  affidavits  at 
Chambers,  but  stating  that  the  affidavits  were  not  used  there,  the  Lord 
Chief  Baron  deeming  it  unnecessary  to  have  them  read,  as  the  qnestion 
before  him  turned  wholly  upon  the  form  of  the  attestation.  One  of 
the  affidavits  contained  some  statements  as  to  the  part  taken  by  Pick- 
ering in  the  transaction  relative  to  the  warrant  of  attorney  ;  but  neither 
of  them  stated  anything  as  to  the  attestation.  Rohituon  cited  Regina 
v.  East  Lancashire  Railway  Company,  9  Q.  B.  980  (E.  C.  L.  R.  vol.  5^). 
The  Court  granted  a  rule  Nisi,  provided  that  the  costs  of  the  previous 
application  were  paid. 

^f^Qkn-y  *Bramwell  and  R^  Hall  now  showed  cause. — This  second  mo- 
^  tion  is  contrary  to  the  general  rule  that  a  party  shall  not  renev 
an  application  to  the  Court  which  has  once  failed  by  being  brought  for- 
ward on  imperfect  materials ;  Regina  v.  The  Great  Western  Railway 
Company,  5  Q.  B.  597  (E.  C.  L.  R.  vol.  48),  and  Stultz  v.  Wyatt,  6  Q. 
B.  666  (E.  C.  L.  R.  vol.  51),(a)  are  instances  of  the  practice.  Regina 
v.  The  Manchester  and  Leeds  Railway  Company,  8  A.  &  E.  418  (E.  C. 
L.  R.  vol.  35),  is  a  leading  authority  on  this  subject ;  and  the  case  was 
much  harder  than  the  present ;  the  applicant  there  lost  his  remedy 
against  the  Company  for  the  taking  of  his  land :  here,  if  the  warrant 
of  attorney  be  set  aside,  the  annuity  deed  is  still  available.  [Lord 
Campbell,  C.  J. — Sometimes  the  discharging  of  a  rule  is  in  the  nature 
of  a  nonsuit,  and  does  not  prevent  coming  to  the  Court  again.  Cole- 
RIDQE,  J. — When  the  rule  is  discharged  on  such  a  ground  as  the  mere 
misentitling  an  affidavit,  the  application  clearly  may  be  renewed.] 

Then  as  to  the  attestation.  Stat.  1  &  2  Vict.  c.  110,  s.  9,  requires 
two  things :  that  the  attorney  sha'l,  by  his  attestation,  declare  hunself 
to  be  attorney  for  the  person  executing,  and  shall  also  thereby  state 
that  he  subscribes  as  such  attorney.  One  only  of  these  requisitions  is 
fulfilled  here.  The  Courts  have  always  insisted  upon  a  strict  applica- 
tion of  the  statute.  Potter  v.  Nicholson,  8  M.  &  W.  294,t  and  Ever- 
ard  V.  Poppleton,  5  Q.  B.  181  (E.  C.  L.  R.  vol.  48),  are  instances  where 
the  attorney  had  omitted  to  state  that  he  subscribed  as  such  attorney, 

(a)  See  ai  to  the  rale,  generally,  the  Jodgmont  of  Parke,  B.,  in  Dodgeon  v.  Seot^  3  Sxeb.  4^7.t 
Also,  Re  Batler  and  Maeteri,  13  Q.  B.  841  (B.  C.  L.  B  voL  Afi\ 
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and  the  attestation  was  held  insufficient.  In  Poole  v.  Hobbs,  8  DowL 
P.  C.  113  "Witness  G.  E.,  ^defendant's  attorney,  named  by  r^^^qo 
him,  and  attending  at  his  request,*'  was  held  not  to  satisfy  the  ^ 
second  requisition.  The  authorities  upon  the  subject  were  reviewed  in 
Lewis  V.  Lord  Kensington,  2  Com.  B.  463  (E.  G.  L.  R.  vol.  52),  and 
the  general  rule  of  strictness  not  questioned,  though  an  attestation  was 
there  held  sufficient  which  did  not  in  terms  comply  with  the  statute : 
there  was,  however,  substantially  a  clear  fulfilment  of  the  directions. 
So  in  Holt  V,  Kershaw,  5  Dowl.  k  L.  419,  an  attestation  was  held  suffi- 
cient in  which  the  party  did  not  literally  declare  himself  to  be,  or  to 
subscribe  as,  attorney  for  the  person  executing ;  but  the  material  alle- 
gations were  in  substance  distinctly  made.  [Erlb,  J. — I  should  have 
thought  that,  if  the  whole  skill  of  Westminster  Hall  had  been  united 
to  frame  a  perfect  attestation,  it  would  have  been  like  that  in  Lewis  v. 
Lord  Kensington.  Yet  it  passed  with  great  difficulty.]  The  attesta- 
tion here  is  much  farther  from  the  terms  of  the  statute.  In  Hibbert  v. 
Sarton,  10  M.  &  W.  678,t  the  cognovit  purported  to  be  «  witnessed  by 
me,  W.  P.,  as  the  attorney  of  the  said  W«  Barton,  attending  at  the 
execution  hereof  at  his  request,  and  expressly  named  by  him;**  and 
this  was  held  not  sufficient.  [Erlb,  J. — I  was  counsel  in  that  case,  and 
never  could  understand  the  reason  of  the  decision  to  this  hour.]  Con- 
sistently with  the  attestation,  the  attorney  might  not  have  acted  for  the 
party  executing  until  the  very  moment  of  execution.  He  might  not 
have  read  over  or  explained  the  document,  or  had  the  opportunity  of 
doing  so,  as  attorney  for  that  party.  [ErLK,  J. — Parke,  B.,  says 
there :  <<  I  agree  that  no  precise  form  of  words  is  rendered  necessary 
for  this  purpose  by  the  Act ;  but  still  those  which  are  used  must  be 
^such  as  will  enable  the  Courts  to  collect  both  the  facts  which  I  t^^itq  j 
have  stated,  namely,  that  the  attesting  attorney  was  present  for  ^ 
the  purpose  of  advising  the  defendant  as  to  the  nature  and  effect  of  the 
instrument,  and  that  he  attested  it  as  such  attorney.'*  He  admits,  there- 
fore, that,  if  those  two  things  could  have  been  collected  from  the  docu- 
ment, the  attestation  would  have  been  valid.]  The  two  facts  must  be 
collected  by  construction  of  the  document  itself;  not  by  inference. 
[Lord  Campbell,  C.  J. — Or  only  by  necessary  inference.]  Here,  any- 
thing that  was  done  by  the  attesting  solicitor  until  the  very  act  of 
attestation  might  have  been  done  before  he  became  attorney  for  Picker- 
ing, and  even  in  the  capacity  of  attorney  for  Pocock.  Whether  this 
was  so  or  not,  the  rule  is  that  an  attestation  of  this  kind  shall  be  beyond 
the  reach  of  quibble.  [Coleridob,  J. — And  that  things  which  might 
appear  on  the  instrument  should  not  be  left  as  matter  of  proof. ]^  tn 
Gay  V.  Hall, .  5  Dowl.  &  L.  422,  an  attestation  not  stating  that  the 
attorney  was  expressly  named  by  the  defendant,  and  attended  to  inform 
him  as  to  the  nature  of  the  instrument,  was  held  good,  but  on  the  ground 
that  the  words  of  sect.  9,  beginning  <«  which  attorney  shall  subscribe^'* 
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ftc.,  were  expressly  followed.  The  objection  now  taken  is  not  barred 
by  lapse  af  years ;  an  application  of  this  kind  may  be  made  at  aoj 
time ;  2  Ghitt.  Archb.  858,  8th  ed.(a)  (The  plaintiff's  counsel  did  Dot 
dispute  this.) 

S.  (7.  Robinson  and  Litsh^  contrd^  were  desired  to  argue  the  second 
point  only. — [Lord  Campbell,  C.  J. — The  question  on  that  is,  whether 
^^Q^l  ^^  ^  ^  necessary  ^inference  from  the  words  used  that  the  reqni- 
^  sitions  of  the  statute  have  been  complied  with.]  As  to  declaring 
that  the  party  who  attests  is  attorney  for  the  party  executing,  that  is 
done  by  the  subscription ;  the  wards  of  sect.  9  being  «« shall  subscribe 
bis  name  as  a  witness,"  ««and  thereby  declare  himself  to  be  attorney," 
&c.  [Coleridge,  J. — Can  that  be  by  the  mere  subscription  ?  Lord 
Campbell,  C.  J. — It  is  impossible.]  Parke,  B.,  in  Elkington  t*.  Hoi- 
land,  9  M.  &  W.  659,t  was  inclined  to  think  that  the  declaring  might 
be  by  simply  subscribing.  [Erlb,  J. — ^Tbat  was  before  Hibbert  v. 
Barton,  10  M.  k  W.  678.t]  Lewis  v.  Lord  Kensington,  2  Com.  B. 
463  (£.  C.  L.  R.  vol.  52),  and  other  cases  show  that,  to  fulfil  the  requi- 
sitions of  sect.  9,  a  specific  form  of  words  is  not  necessary :  it  is  enough 
if  all  the  expressions  used  lead  to  the  conclusion  that  the  subscribing 
party  attends  as  attorney  for  the  party  executing,  and  subscribes  as 
such.  The  words  here  are  equivalent  to  those  in  Gay  v.  Hall,  5  DowL 
&  L.  422.  The  attestation  plainly  intimates  that,  when  the  warrant  of 
attorney  was  executed,  Clarke  was  present  throughout.  [Lord  Camp- 
bell, C.  J. — He  ought  to  have  been  so  present  in  the  character  of 
attorney  for  Pickering.]  It  is  not  consistent  with  the  words  tbat  an 
attorney  for  Pickering  should  have  been  present  at  first,  but  should 
have  walked  out,  and  then  another  attorney,  Clarke,  should  have  corae 
in  and  attested.  Clarke  states  that  he  read  over  and  explained  the 
document.  [Lord  Campbell,  C.  J. — That  may  have  been  otherwise 
than  as  attorney  for  Pickering.]  The  same  might  be  said  if  he  had 
actually  declared  that  he  subscribed  as  Pickering's  attorney.  He  states 
here  that,  at  the  request,  &c.,  of  Brooks,  Coghlan,  and  Pickering, 
*7Qf)1  *^^  subscribes,  •&€.,  as  <<  the"  attorney  on  their  behalf,  which 
^  excludes  the  supposition  of  another  being  employed. 

Our,  adv.  vult 

In  the  ensuing  vacation  (June  18th),  the  three  learned  Judges  who 
heard  the  argument,  being  divided  in  opinion,  delivered  judgment 
seriatim. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  attestation  is  in- 
sufiicient.  The  rule  established  by  Hibbert  v.  Barton,  10  M.  &  W. 
678, t  and  other  cases  cited  seems  to  be  that,  if  the  form  given  by  stat 
1  &  2  Vict.  c.  110,  is  not  exactly  followed,  the  words  used  must  hf 
neceeeary  implication  show  that  all  the  three  requisites  of  the  statutable 
attestation  have  been  complied  with.     Here  the  attorney  sufficiently 

(a)  p.  894  in  9th  ed.,  1850. 
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rabscribes  his  name  as  a  witness  to  the  due  execution  of  the  warrant 
of  attorney,  and  states  that  he  subscribes  as  such  attorney ;  but  does 
be  « thereby  declare  himself  to  be  attorney  for  the  person  executing 
the  same  ?"  that  is  to  say,  that  he  acted  as  the  attorney  of  the  party 
in  this  transaction,  doing  what  is  required  of  such  attorney  to  give  vali- 
dity to  the  instrument.  According  to  probable  intendment  from  the 
words  <(  having  first  read  over  and  explained  to  them  and  each  of  them 
the  nature  and  contents  hereof,"  it  may  be  inferred  that  he  did  so  as 
their  aUarney  and  at  their  request :  but  this  is  not  a  necessary  inference ; 
for  be  may  have  read  over  the  document  and  explained  it,  as  the  attesta- 
tion states,  without  any  request  from  them  and  before  he  was  employed 
by  them  as  their  attorney.  *It  is  painful  to  consider  such  sub-  r^^^rQ.^ 
tieties ;  but  we'  are  bound  to  give  eiTeot  to  them  if  we  would  fol-  ^ 
low  former  decisions  upon  this  enactment  of  the  Legislature  for  the 
protection  of  debtors. 

Coleridge,  J. — The  question  in  this  case  is,  whether  the  provisions 
of  Stat.  1  &  2  Yiot.  c.  110^  a.  9,  are  satisfied  by  an  attestation  to  the 
execution  of  a  warrant  of  attorney  by  three  persons  named  therein, 
which  is  in  the  following  words.  (His  Lordship  here  read  the  attesta- 
tion, for  which  see  p.  790,  antS.) 

The  section  enacts  that  «<  no  warrant  of  attorney  to  confess  judgment 
in  any  personal  action,  or  cognovit  actionem,  given  by  any  person,  shall 
be  of  any  force  unless  there  shall  be  present  some  attorney  of  one  of  the 
superior  Courts  on  behalf  of  such  person,  expressly  named  by  him  and 
attending  at  his  request,  to  inform  him  of  the  nature  and  effect  of  such 
warrant  or  cognovit,  before  the  same  is  executed ;  which  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution  thereof,  and  thereby 
declare  himself  to  be  attorney  for  the  person  executing  the  same,  and 
state  that  he  subscribes  as  such  attorney." 

Li  construing  an  Act  of  parliament,  our  first  business,  I  conceive,  is 
to  examine  the  words  themselves  which  are  used ;  and,  if  in  these  there 
be  no  ambiguity,  it  is  seldom  desirable  to  go  further ;  and,  although 
from  the  common  uncertainty  of  language  we  may  very  frequently  bci 
driven  to  ascertain  the  intention  by  a  consideration  of  the  preamble 
where  it  recites  the  object,  or  of  the  previous  common  law  where  the 
statute  clearly  alters  or  supersedes  it,  in  order  to  settle  the  meaning 
of  the  enactment  itself,  yet  the  object  still  is  only  to  ascertain 
*the  mind  of  the  Legislature  as  expressed  in  words :  and,  when  r^cyno 
in  either  of  these  Ways  you  have  arrived  at  the  meaning,  I  think  ^ 
nothing  is  more  dangerous  than  to  flinch  from  that  conclusion  because 
we  think  the  enactment  is  less  wise  or  eflScacious  than  it  might  have 
been  made,  or  even  wholly  fails  of  its  object.  Perhaps  the  most  eiSca- 
cious  mode  of  procuriug  good  laws,  certainly  the  only  one  allowable  to 
a  court  of  justice,  is  to  act  fully  up  to  the  spirit  and  language  of  bad 
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ones,  and  to  let  their  inconvenience  be  fallj  felt,  by  giving  them  their 
full  effect. 

The  clause  in  question  has  obviously  two  parts.  Certain  things  it 
requires  to  be  done  before  execution :  an  attorney  must  be  present  on 
behalf  of  the  person  about  to  execute ;  he  must  have  been  expressly 
named  by  that  person ;  he  must  attend  at  his  request ;  and  he  must 
inform  him  of  the  nature  and  effect  of  the  instrument  he  is  about  to 
execute.  All  this  precedes  execution,  and,  &  fortiori,  attestation :  and 
whether  all  this  has  been  complied  with  is  left  in  case  of  dispute  to  be 
proved  extrinsically  by  evidence :  no  particular  of  it  need  appear  to 
have  been  done  on  the  face  of  the  instrument.  Then  comes  the  exe- 
cution, and  the  provision  as  to  the  form  of  attestation.  The  same 
attorney  spoken  of  before  is  now  to  become  the  witness ;  and  in  dis- 
charging this  distinct  duty  he  is  to  do  three  things :  first,  he  is  to  sub- 
scribe his  name  as  witness ;  secondly,  he  is  in  the  attestation  to  declare 
himself  the  attorney  for  the  person  executing ;  thirdly,  he  is  also  in 
the  attestation  to  state  that  he  subscribes  as  such  attorney. 

The  two  parts  seem  to  me  entirely  distinct,  and  framed  with  different 
objects :  both  must  be  complied  with,  or  the  instrument  will  be  of  no 
<>7QQ1  ^^^^^*  ^^  ^^^  attorney  has  '^'failed  in  any  one  of  the  requisites 
-^  in  fact  which  the  former  part  requires,  it  will  be  in  vain  to  rely 
on  an  attestation  faultless  on  the  face  of  it :  if  the  attestation  be  defi- 
cient, or  informal  in  any  particulars  on  its  face,  that  cannot  be  cored 
by  its  stating,  or  its  being  proved,  that  in  fact  he  fulfilled  all  the  require- 
ments  of  the  former  part. 

•  In  the  attestation  in  question,  H.  C.  CHarke  has  subscribed  his  name 
as  a  witness :  he  has  stated  that  he  has  so  done  as  the  attorney  of  the 
parties  executing :  but  he  has  not  beyond  this  and  in  express  terms 
declared  himself  to  be  their  attorney. 

There  is  not,  then,  a  literal  compliance  with  the  statute.  Is  there, 
then,  a  virtual  one  ?  It  appears  to  me  not :  and  I  wish  to  observe  that 
this  is  not  the  same  question  as  whether  the  attestation  shows  that  the 
parties  had  substantially  all  the  protection  and  information  which  they 
could  reasonably  desire,  or  the  statute  intended.  The  protection  and 
information  which  they  could  reasonably  require,  and  which  the  statute 
intends,  must  be  given  before  execution,  and  before  attestation ;  and  we 
are  now  upon  a  question  as  to  the  sufficiency  of  the  attestation;  it  is 
not  enough  that  Mr.  Clarke  should  have  been  de  facto  such  an  attorney, 
so  named,  so  requested,  and  so  discharging  his  duty,  as  the  section 
requires,  before  execution :  he  must,  beyond  this,  declare  in  his  attesta- 
tion on  the  face  of  it  that  he  is  the  attorney  of  the  parties. 

Now  there  can  be  only  two  ways  in  which  this  attestation  can  be  said 
to  show  a  virtual  compliance  with  this  requirement :  the  first,  that  to 
state  that  he  subscribed  his  name  as  the  attorney  is  the  same  as  to 
declare  himself  to  be  the  attorney.     But,  if  that  be  so,  I  remark 
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^rst  that  joa  may  then  strike  the  words  out  of  the  statute :  r^eoA/v 
yoQ  give  them  no  distinct  meaning  at  all.  And,  secondly,  that  *- 
in  common  sense  the  two  parts  of  the  sentence  have  not  the  same  mean* 
ing,  are  not  tautologoas :  a  man  may  very  well  subscribe  his  name  at 
attorney,  and  state  truly  that  he  does  so,  without  being  the  attorney  in 
the  transaction:  if  he  come  in  at  the  last  moment  before  the  execution, 
he  might  do  the  former  and  yet  not  be  in  a  condition  to  make  the 
declaration  as  to  the  latter. 

The  second  mode  in  which  it  may  be  argued  that  this  attestation  shows 
a  virtual  compliance  with  the  statute  is  in  its  asserting  that  H.  G.  Clarke 
has  subscribed  his  name  at  the  request  of  the  parties  and  in  their  pre- 
sence, and  that  he  had  first  read  over  and  explained  to  them  and  each 
of  them  the  nature  and  contents  of  the  instrument ;  in  other  words,  the 
argument  is  that  to  declare  he  has  performed  the  duties  of  an  attorney 
to  the  parties  in  the  transaction  is  the  same  as  to  declare  that  he  is 
their  attorney.  Now  here  again  it  is  obvious  to  remark,  first,  that  this 
particular  enumeration  does  not  include  all  the  particulars  expressly 
required  by  the  statute ;  it  does  not  include  the  being  <«  expressly  named 
by"  the  parties ;  secondly,  that,  if  the  statute  only  intended  the  attesta- 
tion to  show  on  its  face  a  compliance  with  the  particulars  required  before 
execution,  its  language  is  most  inappropriate  for  any  such  purpose ;  and, 
thirdly,  that  to  perform  the  duties  of  attorney  to  a  person  in  this  matter, 
and  to  be  his  attorney  in  it,  may  be  in  fact,  according  to  this  statute  as 
expounded  in  many  decisions,  very  different  things.  If  the  plaintiff's 
attorney,  <<at"  the  <« request"  of  the  parties,  had  ('read  over  and 
explained  to  them  and  each  of  them  the  ^nature*'  of  the  instru-  r^nrv\ 
ment  and  its  contents  before  execution  and  attestation,  and  had  ^ 
«  set  and  subscribed"  his  «<  name  as  the  attorney  on  their  behalf  attest- 
ing the  execution"  thereof,  he  yet  would  not  have  been  their  attorney, 
nor  could  he  truly  have  declared  himself  to  have  been  so.  In  other 
words,  the  present  attestation  may  be  true  in  every  particular,  and  yet 
the  requisites  of  the  statute  not  complied  with. 

But,  lastly,  it  is  obvious  on  reading  the  statute  that  the  precisely 
worded  provisions  as  to  the  attestation  are  intended  as  an  additional 
security,  certainly  to  the  debtor,  probably  to  both  parties,  beyond  what 
is  afforded  by  those  which  guard  the  execution.  Whether  such  additional 
security  is  thereby  gained,  or  whether  it  was  on  the  whole  wise  to  seek 
for  it,  is  immaterial  to  us,  whose  only  business  it  is  to  see  that  the  pro- 
visions, such  as  they  are,  are  complied  with. 

I  conclude,  then,  that  this  attestation  neither  literally  nor  in  sub- 
stance satisfies  the  requisites  of  the  statute ;  and  I  feel  neither  regret 
nor  satisfaction  in  arriving  at  any  such  conclusion  in  this,  or  in  any 
similar  case.  In  deciding  them  we  ought  not  to  have  our  minds  dis- 
tracted by  looking  to  the  right  or  left  at  the  particular  circumstances, 
which  we  very  often  know  but  imperfectly  after  all,  and  which,  if  we 
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knew  them  ever  bo  well,  could  form  no  safe  rule  for  the  ioterpretatioa 
of  the  statute,  which  ought  to  be  general.  If  there  are  careless  lenders 
and  fraudulent  borrowers  on  the  one  hand,  there  may  be  usurious  or 
over-reaching  lenders  and  oppressed  or  over-reached  borrowers  on  tbe 
other :  but  in  either  case  the  rule  must  be  the  same,  which  the  statute 
lays  down,  if  a  Court  of  law  is  to  apply  it  with  certainty :  and,  ooless 
»5^n9l  ^PP^'®^  ^^^^  certainty,  it  becomes  no  rule  at  all.  The  ^strictness 
"-*  of  former  decisions  has  been  complained  of  as  technical  and 
favouring  fraud ;  I  am  far  from  saying  that  none  of  them  have  had  the 
effect  of  defeating  an  honest  security :  is  any  rule  so  wisely  framed  as 
to  be  secure  from  abuse  ?  But  I  believe  that  thb  strictness  has  led  to 
greater  care  in  the  execution  of  these  instruments,  which  is  attested  by 
their  coming  before  the  courts  much  less  frequently  than  formerly.  It 
is  perfectly  easy  to  comply  literally  with  what  the  statute  requires : 
that  course  must  be  safe.  I  cannot  feel  the  force  of  the  argument  that 
it  is  difficult  to  frame  a  faultless  equivalent :  no  one  need  have  recourse 
to  equivalents ;  and  those  who  will  speculate  on  such  have  no  right  to 
complain  if  they  should  turn  out  to  be  insufficient. 

I  have  not  thought  it  necessary  to  refer  to  any  decisions  specifically: 
it  was  not  contended  that  the  general  current  of  authority  was  not  in 
accor^lance  with  the  view  I  have  taken ;  but  it  was  rather  desired  to 
review  them.  In  my  opinion,  if  the  matter  were  now  for  the  first  time 
to  be  considered,  it  would  be  right  to  come  to  the  same  conclnsioo. 

I  think  the  rule  should  be  discharged. 

Erlb,  J. — In  this  case  the  question  has  been  whether  a  memoranduat 
of  attestation  to  a  warrant  of  attorney,  signed  in  the  presence  of  A. 
B.,  who  subscribe  my  name  as  -  the  attorney  attending  on  behalf  of 
defendant  and  at  his  request  attesting  the  execution,  having  first  read 
over  and  explained  the  instrument,  is  a  sufficient  compliance  with  stat. 
1  &  2  Vict.  c.  110,  8.  9.  The  memorandum  is  properly  subscribed  by 
the  name  of  the  witness,  and  properly  states  that  he  subscribes  as 
i^orio-i  ^attorney ;  and,  according  to  my  understanding  of  the  words,  it 
^  declares  that  he  who  qow  as  the  attorney  of  the  party  attests 
the  execution  had,  before  such  execution,  as  the  attorney  of  the  party, 
read  over  and  explained  to  him  the  nature  of  the  instrument.  Assum- 
ing that  the  statute  is  to  be  construed  strictly  and  a  literal  compliance 
exacted,  according  to  the  judgment  in  Hibbert  v.  Barton,  10  M.  k  W. 
678,t  this  is  sufficient. 

According  to  that  case  the  memorandum  must  allege  that  the  attorney 
subscribing  had  acted  as  attorney  to  inform  the  party  of  the  nature  of 
the  instrument ;  it  assumes  that  an  attorney  may  subscribe  as  attorney 
in  the  subscription  without  having  been  the  attorney  to  inform  of  the 
nature  of  the  instrument :  it  was  an  extreme  construction,  adopted  with 
doubt  by  Baron  Parke,  and  with  such  repugnance  on  the  part  of  Lord 
Abinger  that  he  assigned  as  his  reason  the  then  existing  feeling  in  favoar 
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of  defendants  and  prisoners :  and  no  one  perceived  more  clearly  than 
himself  the  mischief  which  must  result  ftom  this  feeling  if  it  were  car- 
ried to  the  extent  of  generally  construing  instruments  so  as  to  defeat 
the  intention  of  the  parties. 

There  is  do  dispute  that  this  attestation,  in  respect  of  the  witness 
vubscribing  his  name  and  stating  that  he  subscribes  as  the  attorney,  is 
correct.  Sut  the  question  has  been  whether  the  witness  declared  by  tho 
attestation,  according  to  Lord  Abinger,  that  he  had  been  attorney  in 
the  actual  transaction,  and  knew  what  the  document  was  about ;  accord- 
ing to  Baron  Parke,  "  that  the  attesting  attorney  was  present  for  the 
purpose  of  advising  the  defendant  as  to  the  nature  and  effect  of  the 
instrument,  *and  that  he  attested  it  as  such  attorney."  Now  by  r^Qf^A 
the  present  attestation  it  appeiirs  to  me  to  be  stated  that  the  ^ 
witness  who  subscribes  as  attorney  had,  as  attorney,  first  read  over  and 
explained  the  instrument.  In  grammar,  '^  who*'  may,  according  to  the 
context,  signify  "and  I ;"  "as,"  in  law,  signifies  "in  theeapacity  of;" 
the  expression  that  an  agent  did  an  act  in  a  certain  capacity  is  equiva- 
lent to  "  the  agent  being  in  that  capacity  did  the  act ;"  and  the  expres- 
sion that  an  agent  being  in  a  certain  capacity  did  an  act,  having  first 
done  another  act,  is  equivalent  to  "  the  agent  being  in  that  capacity  did 
the  first  act  first  and  then  the  second  act."  This  attestation,  then,  ex- 
presses grammatically  that  "  I,  being  the  attorney  attending  on  behalf 
of  the  party  and  at  his  request,  read  over  and  explained  the  instrument 
to  him,  and  now  attest  his  execution."  That  which  is  expressed  is 
both  stated  and  declared ;  and  he  who  states  or  declares  need  not  state 
or  declare  that  he  states  or  declares.  Whether  the  statute  or  the  deci- 
sions be  referred  to,  the  attestation  expresses  all  the  ideas  required  by 
the  Legislature  as  perfectly  as  language  will  permit ;  it  being,  as  far  as 
I  know,  impossible  to  frame  a  sentence  incapable  of  misconstruction. 

No  definite  olQection  was  offered  to  this  attestation  in  argument :  the 
learned  counsel  suggested  that  quibbles  in  respect  of  such  instruments 
had  been  before  supported,  and  perhaps  a  quibble  might  be  found  on  the 
present  occasion.  If  it  is  said  that  "  the  parties  have  the  words  of  the 
statute  before  them,  and  why  cannot  they  use  them  ?"  I  would  answer 
that  no  form  is  given  by  the  statute,  and  that  this  objection  ought  never 
to  receive  assent  unless  the  objector  adduces  that  which  he  can  show  to 
be  a  valid  form,  and  by  comparison  with  a  *valid  form  points  out  r+o/vc 
the  invalidity  of  the  form  objected  to.  *• 

If  the  words  of  the  enactment  are  strictly  followed,  the  attestation 
would  be  void  according  to  Hibbert  v.  Barton,  10  M.  &  W.  678.  f  In 
the  words  of  the  statute,  the  attestation  would  be  "  I  subscribe  my  name 
as  a  witness  to  the  execution,"  &c.,  "  and  I  hereby  declare  myself  to  be 
attorney  for  the  party  executing  the  same,  and  state  that  I  subscribe  as 
such  attorney :"  and  it  would  be  consistent  with  this  that  the  subscrib- 
ing witness  became  attorney  at  the  time  of  subscribing  without  having 
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been  attorney  before ;  and  according  to  that  decision  it  is  necessary  to 
add  that  he  who  subscribes  and  declares  himself  to  be  the  attorney  had 
first  informed  the  party  of  the  nature  of  the  instrument  that  is  read  orer, 
and  explained  it  to  him,  which  is  done  here :  and,  as  the  subscribing 
must  be  not  merely  by  the  same  man  but  by  the  same  attorney  who  ga?e 
the  information,  I  cannot  suggest  a  more  precise  expressjon  than  that 
^'  I  subscribe  as  the  attorney  attending  on  behalf  of  the  party,  attesting 
his  execution,  having  first  explained  the  instrument  to  him." 

I  regret  that  I  difier  from  my  Brethren,  because  this  case  will  be 
added  to  the  number  of  those  where  the  creditor  instead  of  receiring 
from  is  adjudged  to  pay  to  his  debtor,  and  where  the  law  increases, 
instead  of  redressing,  the  loss  from  wrong. 

Rule  discharged  without  eost5.(a) 

(a)  Sm  Hftlford  v.  CMneron's  Coalbrook  Steam  Co«I  and  Swansea  and  Loaghor  RaO«»7  Com* 
pany,  16  Q.  B.  442  (B.  C.  L.  B.  roL  71);  and  Edwards  «•  Cameron's  Coalbrook,  Ac,  Raaway 
Oompanj,  6  Bxoh.  209.  f 


♦806]  *DOE  on  the  demise  of  HUDSON  v.  ROE.    Juub  12. 

The  provision  in  stat.  3  ft  4  W.  4,  e.  07,  s.  2,  that  "all  writs  of  ezeention  may  be  tested  ob  ^ 
day  which  the  same  are  issued,  and  be  made  retamable  immediately  after  execution  tkercef,* 
extends  to  writs  of  habere  facias  possessionem,  the  enacting  words  being  plain,  and  neitluT 
the  title  of  the  Act  nor  the  preambles  of  sects.  1,  2,  affording  sufficient  ground  for  restcictxag 
the  clause  to  actions  merely  personal. 

Petbrsdorff,  in  this  term,  obtained  a  rule  calling  upon  the  lessor  of 
the  plain  tiiT  to  show  cause  why  the  judgment,  the  writ  of  possession  and 
the  execution  in  this  cause  should  not  be  set  aside,  and  why  possession 
should  not  be  restored  to  Daniel  West  and  others  named  in  the  rule. 
The  motion  had  been  first  made  at  Chambers  before  Grompton,  J.,  who 
referred  the  matter  to  the  full  Court.  The  only  ground  of  application 
which  it  is  material  to  notice  here  was,  that  the  writ  of  possession,  bear- 
ing teste  February  21st,  1849,  was  made  returnable  ^'  immediately  after 
the  execution*'  thereof.  The  sheriff  took  possession  under  the  writ  on 
April  1st,  1852. 

Bramwell  and  Brewer  now  showed  cause. — The  question,  as  to  irre- 
gularity, depends  on  the  construction  of  stat.  3  &  4  W.  4,  c.  67.(a)  The 

(a)  Stat  3  ft  4  W.  4,  e.  67,  is  entitled  "An  Act  to  amend  an  Act  of  the  second  jear  of  bis 
present  Majesty,  for  the  uniformity  of  process  in  personal  actions  in  his  M^esty's  Cooits  of  lav 
at  Westminster." 

Sect  1  is  as  follows :  "  Whereas  by  an  Act  passed  in  the  second  year  of  his  Mijesty's  reiga, 
intituled  An  Act  for  uniformity  of  proeen  in  pergonal  actiont  in  hi*  Majtaiy*9  Oourtt  tf  lata  at 
WeMtmin9ter,  it  is  enacted,  that  the  process  in  certain  actions  therein  mentioned  shall  be  accord- 
ing to  the  form  contained  in  a  schedule  to  the  said  Act  annexed,  and  shall  be  called  a  writ  of 
summons,  and  that  such  writ  shall  be  issued  by  the  officer  of  the  said  Courts  reepeetxTcly  by 
whom  process  serviceable  in  the  county  therein  mentioned  hath  been  heretofore  iseued  from  sack 
Court:  And  whereas  since  the  commencement  of  the  said  Act  the  writ  of  summons,  and  other 
writs  mentioned  therein,  issued  into  the  county  of  Middlesex,  have  been  issued,  signed,  asd 
sealed  by  the  signer  of  the  billi  of  Middlesex  in  the  King's  Bench,  whilst  soeh  writs  into  afl 
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prorisioD  of  *8cct.  2  is  express,  that  "  all  writs  of  execution"  may  f^qq^ 
be  tested  on  the  day  when  they  are  issued,  and  be  made  return-  *- 
able  immediately  after  execution.  No  other  part  of  the  Act  restrains 
the  construction.  A  general  enactment  may  be  restricted  by  a  para- 
mount intention  apparent  in  the  rest  of  the  statute ;  but  that  is  not 
^apparent  here.  Good  sense  requires  that,  under  this  enact-  r^kono 
ment,  all  writs  of  execution  should  be  tested  and  made  returnable  ^ 
in  the  same  manner.  It  may  be  urged  that  the  statute,  by  its  title, 
purports  to  be  passed  for  amending  the  Act  for  uniformity  of  process 
in*' personal  actions;'*  but  the  answer  is  that  the  title  does  not,  and 
need  not,  disclose  the  whole  scope  of  the  statute,  and  cannot  restrain  its 
clear  provisions ;  and  that  the  enacting  words  are  precise.  [Lord  Camp- 
bell, C.  J. — The  former  Act  might  be  amended  by  introducing  a  pro- 
vision for  other  than  merely  personal  actions.]  And  the  second  section 
of  this  statute  is  not  an  amendment  of  the  former  Act  at  all.  The  only 
clause  as  to  executions  in  stat.  2  W.  4,  c.  89,  is  sect.  15 ;  and  that  is 
not  interfered  with  by  sect.  2  of  the  present  Act.  [Lord  Campbell, 
C.  J. — The  enacting  part  of  a  statute  may  go  beyond  both  the  title  and 
the  preamble.]  There  is  nothing  in  the  preamble  to  sect.  2  repugnant 
to  an  enactment  for  process  in  ejectment.  No  decision  has  yet  been 
given  on  this  point;  and  the  books  of  practice  treat  it  as  doubtful. 
Lewis  V.  Holmes,  10  Q.  B.  896  (E.  C.  L.  R.  vol.  59),  (where  Kemp  v. 
Hvslop,  1  M.  &  W.  58,t  S.  C.  Tyr.  &  G.  77,  was  cited),  and  Levy  v. 
Ilamer,  5  Exch.  518,t  are  no  authorities  in  favour  of  the  rule.  In  the 
first  and  last  mentioned  cases  it  was  held  that  proceedings  in  outlawry 
could  not  be  founded  on  a  ca.  sa.  made  returnable  immediately  after 
execution  ;   but  that  was  because  the  writ  could  be  executed  only  by 

other  eoanties  and  cities  ha^e  been  israed  and  signed  by  a  diflTerent  oflSoer,  and  have  been  sealed 
by  the  sealer  of  the  writs,  ander  and  by  virtue  of  an  order  of  the  Judges  of  the  said  Court :  And 
whereas  it  is  expedient  that  all  writs  issued  into  the  county  of  Middlesex  from  the  Court  of 
King's  Bench  should  be  signed  and  sealed  by  the  same  persons  and  in  like  manner  as  all  other 
writs  issued  from  the  said  Courts  into  other  counties  and  cities;  Be  it  therefore  enacted/'  "That 
9o  much  of  the  said  Act"  **  as  provides  that  the  writ  of  summons  therein  mentioned  shall  be  issued 
bj  the  officer  of  the  said  Courts  respectively  by  whom  process  serviceable  in  the  county  therein 
mentioned  bath  been  heretofore  issued  from  such  Court,  shall  be  and  the  same  is  hereby  repealed; 
and  that  from  and  after  the  passing  of  this  Act  all  writs  of  summons,  distringas,  capias,  and 
detainer,  issued  into  the  county  of  Middlesex  from  the  Court  of  King's  Bench,  shall  be  signed, 
sealed,  and  issued,  and  the  foes  thereon  shall  be  taken  and  accounted  for,  by  the  same  person  or 
persons  and  in  like  manner  as  all  other  writs  of  summons,  distringas,  capias,  or  detainer  issued 
from  the  said  Court  of  King's  Bench  under  and  by  virtue  of  the  said  recited  Act;  any  law,  oni« 
torn,  or  usage  to  the  contrary  notwithstanding." 

Sect  2.  "  And  whereas  by  the  existing  law,  and  the  practice  of  the  said  Courts  of  common 
law,  actions  may  be  brought  and  issues  proceed  to  trial  and  final  judgment,  in  vacation,  notwith- 
standing the  cause  of  action  may  have  arisen  subsequent  to  the  then  preceding  term,  and  jury 
proeess  of  writs  of  execution  are  now  by  law  tested  in  term  time  only ;  be  it  therefore  enaetedf 
that  from  and  after  the  passing  of  this  Act  the  writ  of  venire  facias  juratores  may  be  tested  on 
the  day  on  which  the  same  shall  be  issued,  and  be  made  returnable  forthwith,  and  that  the  writ 
of  dtsrringaa  juratores  or  habeas  corpora  juratorum  may  be  tested  in  term  or  vacation  on  a  day 
subsequent  to  the  teste  of  the  writ  Tenire  facias  juratores,  and  that  all  writs  of  execnUon  may  be 
tested  on  the  day  which  the  same  are  issued,  and  be  made  returnable  immediately  after  execu- 
tion thereof:  Provided  always,  that  when  any  trial  if  to  be  had  at  bar,  the  writ  of  venire  faeiai 
juratores  ahall  be  made  returnable  as  heretofore." 
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arresting  the  defendant,  and  if  there  was  an  arrest  there  was  no  ground 
for  an  outlawry ;  a  reason  not  applicable  here.     [Lord  Campbell  C. 

*R0Q1  *^' — """^  ^^^^^  ^^®™  *  strange  distinction  that,  in  *ejectment,  a  fi. 

^  fa.  should  be  returnable  immediately,  if  for  costs  only,  bat  not 
so  if  an  habere  facias  possessionem  were  added.] 

Petersdorffy  contrdr. — The  practice  as  to  issuing  writs  of  habere  facias 
possessionem  is  regulated  by  stat.  11  6.  4  &  1  W.  4,  c.  70,  s.  38.  Sect. 
2  of  Stat.  3  &  4  W.  4,  c.  67,  is  part  of  a  body  of  enactments  as  to  pro- 
cess, fulfilling,  among  other  objects,  that  of  empowering  the  Judges  t« 
give  speedy  execution  in  personal  actions.  That  it  does  not  apply  to 
ejectments  is  clear  from  the  introductory  recital  of  that  section,  that, 
by  the  existing  law  and  practice,  actions  may  be  brought  and  tried  in 
vacation  though  the  cause  of  action  may  have  arisen  after  the  preced- 
ing term.  That  is  the  reason  of  the  enactment ;  and  it  applies  to  per- 
sonal actions,  but  not  to  ejectment,  which  could  not  have  been  brought 
in  vacation,  except  after  issuable  terms  under  the  provisions  of  stat.  11 
G.  4  &  1  W.  4,  c.  70,  s.  36.  [Lord  Campbell,  0.  J.— Still  the  enact- 
ing part  of  the  clause  might  extend  to  actions  of  ejectment.  Coleridor, 
J. — There  were,  when  the  clause  was  framed,  some  actions  of  ejectment 
which  might  be  brought  in  vacation.]  The  Legislature  probably  con- 
templated only  those  which  ordinarily  might  be  so  brought.  The  title 
of  stat.  3  &  4  W.  4,  c.  67,  which  mentions  personal  actions  only,. is  not 
immaterial.  [Lord  Campbell,  C.  J. — Notice  is  taken  of  the  title  where 
the  enactment  is  doubtful.  I  remember  that  was  so  in  Dr.  Free*s  case.(a)] 
The  recital  of  sect.  1  must  be  looked  to  in  construing  sect.  2;  and  in 
4^^101  ^^^^  recital  it  is  evident  *that  personal  actions  only  are  con- 

^  templated.  If  a  fi.  fa.  were  issued  for  costs  in  ejectment,  the 
return  must  be  according  to  the  old  practice.(6)  [CoLERineB,  J. — ^Yoo 
cannot  contend  that,  in  an  action  of  ejectment,  a  venire  facias  juratores 
tested  in  vacation  under  this  Act  would  not  be  returnable  immediately.] 
Questions  of  this  kind  cannot  be  tried  by  a  reference  to  principle,  since 
the  modes  and  forms  of  proceeding  are  entirely  the  creatures  of  legis- 
lation. It  would  be  a  great  inconvenience,  however,  if  a  writ  of  exe- 
cution devesting  property  from  the  ostensible  owner  could  be  made 
capable  of  immediate  operation,  though  the  party  obtaining  it  might 
delay  putting  it  in  force  for  years.  [Lord  Campbell,  C.  J. — Is  any 
greater  notoriety  given  by  making  it  returnable  at  an  interval  of  some 
dfiys  ?]  There  is  more  time  to  search  after  it  is  filed.  [Coleridge,  J. — 
What  greater  hardship  does  the  immediate  return  create  in  the  case  of 
land  than  in  that  of  mere  personalty  ?]  If  goods  were  sold  in  market 
overt,  pending  the  writ,  the  property  in  them  would  pass :  land  cannot 
pass  so.     [Erle,  J. — Could  a  purchaser  of  land  get  more  information 

(a)  Free  v.  Borgoyne,  6  B.  ft  C.  400  (E.  C.  L.  R.  TOL  11).    S.  C,  in  Dom.  PhM«  2  VEi^ 
JN«  8.  66. 
(6)  See,  howereri  (MtXf%  Fonof  of  Pnctioal  ProoMdingi,  97S— 378»  Sth  ed. 
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uj  looking  after  the  writ  of  possession  than  be  may  by  searching  for 
the  jadgment  ?] 

Lord  Gampbbll,  C.  J. — Without  prejudice  to  this  rule  on  the  merits, 
I  think  there  is  no  irregularity  here.  Stat,  3  &  4  W.  4,  c,  67,  s.  2^ 
contains  enacting  words  clearly  suflScient  to  include  proceedings  in 
ejectment ;  <«  all  writs  of  execution."  The  defendant  has  to  show  that 
this  is  limited  to  execution  in  personal  actions.  I  think  no  weight  can 
be  given  to  the  title  here.  It  is,  *^^  An  Act  to  amend  an  Act,"  p^^.  ^ 
&c.,  "for  the  uniformity  of  process  in  personal  actions.*'  But  ^ 
under  such  a  title  there  may  well  be  a  clause  introduced  to  embrace 
process  in  ejectment.  The  preamble  to  sect.  2  contains  nothing  which 
excludes  ejectment  from  the  enaoting  part.  And  convenience,  as  it 
seems  to  me,  requires  that  ejectment  as  well  as  other  forms  of  action 
should  be  included,  and  not  that,  in  the  same  action,  there  should  be 
process  of  execution  for  costs  returnable  immediately,  and  an  habere  * 
facias  possessionem  not  so  returnable.  We  are  informed  that  in  recent 
practice  it  has  been  usual  to  make  the  fi.  fa.  for  costs  in  ejectment 
returnable  immediately ;  and  the  habere  facias  possessionem  ought  to 
be  so  too. 

Coleridge,  J. — If  the  enacting  clause  were  such  that  inconveniencies 
and  legal  inconsistencies  would  result  from  giving  it  the  plain  construc- 
tion, limited  words  in  the  preamble  might  be  looked  to  as  a  ground  for 
construing  the  enactment  differently.  But  the  mere  circumstance  that 
general  words  are  preceded  by  a  limited  preamble  is  not  of  itself  a 
reason  for  giving  a  limited  construction  to  those  words.  Sometimes  a 
general  preamble  is  followed  by  a  limited  enactment,  sometimes  a  limited 
preamble  by  a  general  enactment,  as  here.  No  necessary  conclusion 
results  in  either  case.  The  argument  as  to  purchases  of  land  is  an- 
swered by  the  suggestion  of  my  brother  Erie,  that  the  purchaser  may 
look  for  the  judgment. 

Erle,  J. — The  enactment  that  «  all  writs  of  execution"  may  be  made 
returnable  immediately  seems  conclusive,  *if  we  look  to  the  plain  ^^q.  ^ 
words.  It  is  argued,  however,  that  the  enactment  forms  part  of  *- 
a  general  code  which  refers  to  personal  actions  only.  But  this  is  not 
BO.  The  Act  for  uniformity  of  process,  2  W.  4,  c.  39,  is  confined,  in 
the  preamble  of  sect.  1,  to  personal  actions ;  the  actions  regulated  are, 
in  subsequent  clauses,  mentioned  as  «<  such  actions :"  and  the  writs  to 
be  issued  are  described  as  «<  issued  by  authority  of  this  Act,"  The  lan- 
guage of  reference  which  pervades  that  statute  is  not  adopted  in  stat. 
3  &  4  W.  4,  c.  67 :  there  is  not  here  any  limitation  by  reference ;  and 
convenience,  as  well  as  the  wording,  appears  to  me  entirely  against  the 
proposed  limitation. 

Grompton,  J. — I  am  of  the  same  opinion.  As  my  brother  Coleridgt 
has  observed,  there  can  be  no  reason  to  suppose  that  the  jury  process  is 
not  returnable  immediately  under  sect.  2 ;  and  I  think  that  the  writ.of 
possession  was  meant  to  be  so  too. 

VOL.  xvin. — 36 
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PeUr^dorff  was  then  heard  on  the  merits. 

Rule  di8charged.(a) 

(a)  Sm  lUg.  Oen.  HiL  ZVL  Viot,  tit '«  Wriia  of  toBeeuHoH,''  FoniB  2S»  24, 25, 1  B.  A  B.  IIS   >If .; 
CUtt.  f  oniii»  550—552,  7th  ed. 

END  OF  TRINITT  TERM. 


'818] 


♦TRINITY  VACATION. 
IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 

TETLET  V.  TATLOB.    June  14. 
Reported,  1  E.  &  B.  521,  532  (E.  0.  L.  B.  toI.  72) 


BOSTOGE  V.  SIDEBOTTOM.    [_Apra  SO.] 

lAn&i,  pAiily  a^Jo^D^ff  ^  river,  were  demised  for  999  yean,  by  indenture,  in  which  th«  U 
granted  to  the  lesiee  liberty  to  out  a  goit  or  eluice  out  of  the  eaid  river,  at  a  proper  and 
Teliient  distance  above  a  certain  weir,  in  the  most  convenient  line  through  certain  d«f«t 
(named)  of  the  lessor,  into  a  close,  intended  for  a  mill  dam,  part  of  the  demised  lands ;  aai 
from  time  to  time  and  at  any  time  to  torn  the  water  of  the  river  through  the  said  goit :  AaJ 
liberty,  from  time  to  time,  and  at  all  times  during  the  term,  to  view,  examine,  carry,  and  lay 
down  materials,  and  repair  and  amend  the  said  goit  or  sluice  (and  other  works  spedfied), 
when  so  made  as  aforesaid,  or  any  of  them,  when  and  as  often  as  need  or  oeeasioB  aboald 
be,  making  reasonable  satisfaction  to  the  lessor,  his  heirs  and  assigns,  for  all  damage  to  hs 
done  or  occasioned  thereby  to  the  grass  or  herbage  of  the  lessor,  Ac. :  And  the  leasee  cere- 
nanted  that  he,  his  executors,  Ac,  would  make  reasonable  satisfaction  to  the  lessor,  his  hein 
and  assigns,  for  all  damages  to  be  occasioned  to  the  lands  of  the  lessor  by  the  Issus,  his 
executors,  Ac,  in  exercise  of  any  of  the  liberUes,  privileges,  and  powers  by  the  indentan 
granted,  except  for  the  term  of  two  years  next  ensuing  the  commencement  of  the  rent,  daring 
which  time  no  trespass  or  damage  should  be  charged  or  paid  for. 

jn  an  notion  of  trespass  against  the  lessee  for  widening  a  goit  on  the  lessor's  soil  to  the  extm 
of  nine  additional  feet,  the  defendant  pleaded  that  the  goit  was  made,  vis.  on,  Ac^  (a  day 
named),  in  due  exercise  of  the  liberty  above  mentioned,  but  that,  the  same  not  having  been 
made  of  a  sufflcient  width,  and  completed  to  a  small  and  insulBeient  width  only,  via.  nine  fee^ 
•0  tliat,  without  widening  it  as  after  mentioned,  defendant  could  not  eiyoy  the  demised  tene- 
ments as  he  was  entitled  by  the  indenture  to  do,  he,  on,  Ac,  in  ftirther  due  exercise^  Ac,  cat 
down  the  sides  of  the  goit  and  widened  it:  Justifying  the  alleged  trespaseea. 

Beplication :  that,  before  the  expiration  of  two  years,  Ac,  and  before  the  times  when,  Ac,  vil, 
on,  Ac,  the  lessee,  in  due  exercise  of  the  liberty,  Ac,  made  and  completed  a  goit,  being  the 
goit  in  the  plea  mentioned,  of  the  width  therein  mentioned ;  and  the  same  remained  mmA  was 
used  by  the  lessee  continually  from  the  last-mentioned  di^  until  defendant,  ondar  colov  ef 
the  indenture,  committed  the  alleged  trespasses. 

Held  by  the  Court  of  Queen's  Bench,  on  demurrer  to  the  replication,  that  the  privilege  given  ti 
defendant  by  the  deed  wtf  to  maka  a  goit  oneo  only,  and  thal»  after  having  eoiaplsta4  «  gai^ 
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be  eoald  not  Josiify  entering  plaintiff's  land  agun  and  widening  the  goit  fVom  nine  feet  to 
•tgliteen :  For  that  the  power  to  make  a  goit  waa  exhaastedy  and  the  widening  was  not  a 
repairing  or  amending  within  the  meaning  of  the  deed.    Judgment  for  plaintiC 
Jadgment  of  Qaeen'a  Bench  aflirmed  in  Bxchequer  Chamber. 

Trespass  for  breaking  and  entering  plaintiff's  close  at  Mottram  in 
Longdendale,  Cheshire,  called  The  Em  Meadow,  and  cutting  down  the 
sides  of  a  ^sluice,  goit,  or  watercoarse  there,  and  widening  the  r^o-ij^ 
said  goit,  viz.,  to  the  extent  of  nine  feet,  and  keeping  the  same  ^ 
so  widened  from  thence  hitherto,  &c. 

Flea.     That,  before  and  at  the  time  of  the  making  of  the  indenture 
after  mentioned,  one  John  Bostock,  therein  described,  &c.,  since  de* 
ceased,  was  seised  in  his  demesne  as  of  fee  of  and  in  a  close  therein 
mentioned,  called  The  Em  Meadow,  being  the  close  mentioned  in  the 
declaration,  and  of  a  certain  other  close  in  the  said  indenture  mentioned, 
called  Lime  Field,  and  of  the  several  parcels  of  land  hereinafter  men- 
tioned to  have  been  demised  by  the  said  indenture ;  and  had  full  power, 
&c.,  to  grant  all  and  singular  the  liberties,  privileges,  and  powers  here- 
inafter mentioned  to  have  been  granted  by  the  said  indenture.     And, 
the  said  J.  B.  being  so  seised  and  entitled,  heretofore,  viz.,  on  12th 
July,  1800,  by  indenture  then  made  between  the  said  J.  B.  of  the  one 
part,  and  one  William  Sidebottom  and  one  George  Sidebottom  of  the 
other  part  (profert),  the  said  J.  B.,  for  the  consideration  therein  men* 
tioned,  did  demise,  lease,  &c.,  to  the  said  W.  Sidebottom  and  6.  Side- 
bottom,  their  executors,  administrators,  and  assigns,  a  certain  piece  of 
land  in  the  indenture  described  as  being  parcel  of  certain  closes  of  the 
said  J.  B.  called  Higher  Croft  and  Lower  Croft,  and  a  certain  other 
piece  of  land  in  the  said  indenture  described  as  being  parcel  of  Lower 
Croft  and  of  certain  other  closes  of  J.  B.  called  Great  Broadbottom 
and  Great  Meadow,  and  as  being  intended  for  a  mill-dam  or  reservoir ; 
and  also  a  certain  part  (in  the  indenture  described  as  lying  on  the 
westerly  side  of  *the  said  demised  piece  of  land  parcel  of  Higher  ^^^^ . 
Croft  and  Lower  Croft)  of  the  watercourse  or  bed  of  a  river  called  ^ 
the  Mersey :  And  also  full  and  free  liberty,  &c.,  to  make,  build,  erect, 
and  fix  a  weir  or  dam  in,  through,  and  across  the  said  river  anywhere 
opposite  to  and  adjoining  to  the  said  Em  Meadow,  but  not  so  as  to 
injure  a  certain  county  bridge,  &c.,  or  to  hinder  the  water  from  flowing 
down  the  tail  goit  of  a  certain  mill  situate,  &c.,  belonging  to  one  John 
Marsland,  on  the  level  on  which  it  then  flowed :  <<  Also  full  and  free 
liberty,  privilege,  power,  or  authority  to  cut  a  goit  or  sluice  out  of  the 
said  river  at  a  proper  and  convenient  distance  from  and  above  the  said 
weir  in  the  said  most  convenient  line  or  direction  through  the  said  close 
called  the  Em  Meadow,  and  the  said  other  close  of  the  said  J.  Bostock 
deceased  called  The  Lime  Field,  into  the  south-westerly  side  or  end  of 
the  said  plot,  piece,  or  parcel  of  land,"  in  the  indenture  described  as 
intended  for  a  reservoir :  « and  also  to  make,  erect,  build,  and  fix  » 
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fender  or  shuttle  at  the  mouth  of  such  goit  or  sluice,  and  also  to  make, 
erect,  build,  and  fix  a  bye  wash  or  waste  gate  at  or  by  the  side  of  soeh 
goit  or  sluice  in  any  part  of  the  same  close  called  The  Em  Meadow, 
and  cut  a  drain  from  such  bye  wash  or  waste  gate  into  the  said  rirer, 
and  from  time  to  time  and  at  any  time  to  turn  and  divert  the  water  of 
the  said  river  into  and  through  the  said  fender  and  goit  or  sluice,  and 
also  into  and  through  the  said  bye  wash  or  waste  gate  and  drain,  or  any 
of  them :"  Also  full  and  free  liberty,  &c.,  to  make  and  from  time  to 
time  repair  a  drain  from  a  certain  other  close  of  J.  B.  called  The  Bank 
to  and  into  the  said  piece  of  ground  parcel  of  Higher  Croft  and  Lower 

^R'i  01  ^^^^^  ^^^  ^^  ^^^  ^^^^  ^^^  water  of  a  certain  ^spring  rising  in 
-^  the  said  close  called  The  Bank  into  and  through  the  said  drain 
for  the  use  of  the  last-mentioned  piece  of  land,  &e. :  « And  foil  and 
free  liberty,"  ftc,  <«from  time  to  time,  and  at  all  times  during  the  term 
by  the  said  indenture  granted,  to  view,  examine,  carry,  and  lay  down 
materials,  and  repair  and  amend  the  said  weir  or  dam,  and  also  the  said 
goit  or  sluice,  fender  or  shuttle,  bye  wash  or  waste  gate  and  drains, 
when  so  made  as  aforesaid,  or  any  of  them,  when  and  as  often  as  need 
or  occasion  should  be  and  require,  making  reasonable  satisfaction  to 
the  said  J.  B.  deceased,  and  his  heirs  and  assigns,  for  all  damage  to  be 
done  or  occasioned  thereby  to  the  grass  or  herbage"  of  the  said  J.  B., 
his  heirs  or  assigns,  as  thereinafter  particularly  mentioned.  Habendam 
to  W.  and  6.  Sidebottom,  their  executors,  administrators,  and  assigns, 
for  a  term  not  yet  ended,  viz.,  999  years  from  the  date  of  the  indenture, 
yielding,  &c.,  the  yearly  rent  of  84i.,  payable  half-yearly ;  the  first 
payment  on  12th  November,  1801.  And  W,  and  6.  Sidebottom,  tbe 
lessees,  covenanted  to  J.  B.,  his  heirs  and  assigns,  that  they,  the  les- 
sees, their  executors,  administrators,  and  assigns,  should  and  wonld 
make  reasonable  satisfaction  to  J.  B.,  his  heirs  and  assigns,  for  all  da- 
mages to  be  done  or  occasioned  to  the  lands  of  J.  B.  at  or  near  Broad- 
bottom  aforesaid  by  the  lessees,  their  executors,  &c.,  from  time  to  time, 
in  exercise  of  all  or  any  of  the  liberties,  privileges,  and  powers  by  the 
said  indenture  granted,  "  save  and  except  for  the  term  of  two  years 
from  next  ensuing  the  commencement  of  the  said  rent,  during  which 
time  no  trespass  or  damage  should  be  charged  or  paid  for."  And  also 
that  W.  Sidebottom  and  G.  Sidebottom,  their  executors,  administrators, 
»R171  ^^  assigns,  should  and  would,  within  four  years  from  the  ^date 
^  of  the  indenture,  at  their  own  proper  costs,  erect,  build,  &c.,  or 
cause  and  procure  to  be  erected,  built,  &c.,  on  the  demised  piece  of 
substantial  building  or  buildings,  and  keep  the  same  in  tenantable  repair 
land  parcel  of  Higher  Croft  and  Lower  Croft,  one  or  more  good  and 
so  as  to  be  always  of  the  clear  yearly  rent  of  1702.  at  the  least ;  and  that 
such  building  or  buildings  should  always  consist  of  good  brick  or  stone, 
oak  or  fir  timber,  and  covered  with  slate.  <<  And  also  that  they,  the 
baid  W.  S.  and  G.  S.,  their  executors^  administrators,  and  aasigns^ 
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ahoald  and  would  arch  or  otherwise  cover  over  the  said  goit  or  sluice 
so  to  be  cut  and  made  through  the  said  Em  Meadow  and  Lime  Field  as 
aforesaid,  save  and  except  for  the  distance  of  twelve  yards  in  length 
next  adjoining  the  said  intended  bje  wash  or  waste  gate,  with  good 
stone  or  brick,  and  afterwards  cover  the  same  again  with  soil  so  as  to 
make  the  same  into  good  arable  or  mowing  land  or  ground,  and  should 
and  would,  from  time  to  time,  and  at  all  times  thereafter  during  the 
said  term  by  the  said  indenture  granted,  keep  and  continue  the  said 
goit  or  sluice  so  covered  with  soil  in  a  good  and  workq^anlike  manner." 
As  by  the  said  indenture,  &c. 

The  plea  then  stated  that  the  lessees,  viz.,  on  12th  July,  1800,  entered 
and  were  jointly  possessed,  &o.,  and  entitled  to  the  said  liberties,  privi- 
leges, &o.,  for  the  said  term ;  and  that,  they  being  so  possessed,  &c., 
afterwards,  and  during  the  said  term,  in  pursuance  of  the  indenture,  and 
within  the  time  thereby  required,  viz.,  on,  &c.,  divers  buildings  were 
erected  and  built  on  the  land  parcel  of  Higher  and  Lower  Croft  as 
required  by  the  indenture :  that  one  lessee  died,  and  the  survivor,  by 
his  will,  bequeathed  the  residue  of  the  term  to  a  *party  who 


became  possessed  and  entitled  under  the  will,  and  bequeathed  the 
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then  residue  of  the  term  to  defendant.  And  that,  upon  his  death,  viz., 
on  Ist  March,  1849,  defendant,  under  the  last-mentioned  will,  became 
and  was  possessed  of  the  demised  tenements,  &c.,  and  entitled  to  the 
said  liberties,  privileges,  &c.,  therewith  granted,  for  the  residue  of  the 
term,  and  continued  so  possessed,  &o.,  until  and  at  the  times  when,  &c. 
The  plea  then  averred  that,  defendant  continuing  so  possessed,  &c., 
and  entitled,  &c.,  and  a  certain  weir  or  dam  having  been,  before  then 
and  after  the  making  of  the  said  indenture  and  during  the  said  term, 
to  wit,  on  the  said  20th  December,  a.  d.  1850,  under  and  by  virtue  of 
the  said  indenture  and  in  the  due  exercise  of  the  said  liberties,  privi- 
leges, and  powers,  made,  built,  and  fixed,  and,  at  the  said  times  when, 
&c.,  being  and  continuing  so  built,  &c.,  in,  through,  and  across  the  said 
river  Mersey  at  such  part  or  place,  &c.,  and  in  such  manner  as  by  the 
said  indenture  was  required  as  aforesaid,  "and  a  certain  goit  or  sluice 
(being  the  same  sluice,  goit,"  &o.,  in  the  declaration  mentioned)  <<  having 
also  been,  before  then  and  after  the  making  of  the  said  indenture  and 
during  the  said  term  thereby  granted,  viz.,  on  the  said  20th  December, 
A.  D.  1850,  under  and  by  virtue  of  the  said  indenture,  and  in  the  fur- 
ther dae  exercise  of  the  said  liberties,"  &c.,  "cut  and  made  to  and  of 
such  width  as  hereinafter  in  that  behalf  mentioned  out  of  the  said  rivex 
Mersey,  at  such  distance  from  and  above  the  said  weir,  and  in  such 
direction  and  through  such  closes  as  in  the  said  indenture  on  that  behalf 
mentioned  and  required  as  aforesaid,  into  the  south-westerly  side  or  end 
of  the  said  plot,  piece,  or  parcel  of  ground  in  the  said  indenture  men 
tioned,  and  therein  described  as  intended  *for  a  reservoir  as  r^a-iq 
aforesaid,  but  the  said  sluice,  goit,  or  watercourse  not  having  been  ^ 
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and  not  being,  at  the  said  times  when,  &e.,  or  any  of  them,  cut  or  made 
to  or  of  a  suflScient  width,  and  the  same  having  been  and  being  tbes 
completed  and  cut  and  made  to  and  of  a  certain  small  width  onlj,  tIl, 
the  width  of  nine  feet,  and  such  width  being  a  wholly  insufficient  vidth 
in  that  behalf,  so  that  without  widening  the  said  sluice,  goit,"  &e.,  ^^o 
the  extent  hereinafter  mentioned,  and  keeping  and  continuing  the  same 
80  widened,  the  said  defendant  could  not  have  or  enjoy  the  use  and 
benefit  of  the  said  demised  tenements  with  the  appurtenances,  and  of 
the  said  water  of  the  said  river  Mersey,  in  so  free  and  ample  a  manner 
as  he  otherwise  might  and  could  and  then  ought  and  was  entitled  to 
have  and  enjoy,  and  still  might  and  is  entitled  to  have,"  &c.,  "under 
and  by  virtue  of  and  according  to"  the  said  indenture,  and  (^defend* 
ant  being  then  able  and  ready  and  willing,  upon  the  said  sluice,  goit," 
&c.,  «<  being  so  widened  as  aforesaid,  to  cover  over  the  same,  save  and 
except  as  in  the  said  indenture  in  that  behalf  is  excepted,  with  good 
stone  or  brick,  and  afterwards  cover  the  same  agun  with  soil  so  as  to 
make  the  same  into  good  arable  or  mowing  land  or  ground,  and  to  keep 
and  continue  the  same  so  covered,"  &c.,  ««he,  the  said  defendant,  at  the 
said  times  when,  &c.,  for  the  purpose  of  so  widening  and  amending  the 
said  goit  as  aforesaid,  and  in  the  further  due  exercise  of  the  said  liber* 
ties,  privileges,  and  powers  by  the  said  indenture  granted,  did  enter  the 
said  close  of  the  plaintiff  called  The  Em  Meadow,  and  did  then,  for  the 
purpose  aforesaid,  cut  down  the  sides  of  the  said  sluice,  goit,"  Ac, 
«<  there,  and  did  then  widen  the  said  sluice,  goit,"  &e.,  "  from  the  said 
*8901  ^^^^  insufficient  width  of  the  same  as  aforesaid  to  a  certain  *pro* 
-'  per  and  reasonable  width  in  that  behalf,  in  the  whole  not  exceed- 
ing the  width  of  which  the  defendant  then  was  and  still  is  entitled  to 
have  the  same"  under  the  said  indenture,  according  to  the  tenor,  &&, 
thereof,  «<  for  the  having  and  enjoying  by  him  the  said  defendant  of  the 
use  and  benefit  of  the  demised  tenements  with  the  appurtenances,  and 
of  the  said  water  of  the  said  river  Mersey,  in  such  free  and  ample  man- 
ner as  aforesaid,  to  wit,  to  the  extent  in  the  said  declaration  in  that 
behalf  mentioned;  and  kept  and  continued  the  same  so  widened"  for 
the  time  in  the  declaration  in  that  behalf  mentioned,  doing  no  unneoes- 
sary  damage,  &c.,  and  as  it  was  lawful,  ke. :  which  are  the  same  alleged 
trespasses,  &o.     Verification. 

Replication.  <<  That,  after  the  making  of  the  said  indenture,  and 
before  the  expiration  of  two  years  from  and  next  ensuing  the  com- 
mencement of  the  said  rent  in  the  said  indenture  mentioned  and  re- 
served, and  during  the  said  term  thereby  granted,  and  long  before  anj 
of  the  said  several  times  when,  &c.,  viz.,  on  the  1st  day  of  August,  a.  d. 
1800,  the  said  William  Sidebottom  and  Gkorge  Sidebottom  in  the  aaid 
indenture  mentioned,  then  being,  under  and  by  virtue  of  the  said  inden- 
ture, possessed  of  the  said  demised  tenements  with  the  appurtenances 
in  the  said  indenture  mentioned,  and  entitled  to  the  said  liberties,  pri- 
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vileges,  and  powers  thereby  granted,  nnder  and  by  virtue  of  the  said 
iodenture  and  in  the  due  exercise  of  the  said  liberties,  privileges,  and 
povers,  cut,  made,  and  completed  a  certain  goit  out  of  the  said  river 
Mersey  in  the  said  indenture  and  in  the  said  plea  mentioned,  and  at 
sach  distance  from  and  above  the  said  weir  in  the  said  indenture  and  in 
the  said  plea  mentioned,  and  in  such  direction,  as  in  the  said  indenture 
mentioned  and  required,  and  through  the  said  closes  in  *the  said  r«nQi 
iodeoture  and  in  the  said  plea  in  that  behalf  mentioned,  the  said  ^ 
goit  being  the  same  goit,  sluice,  or  watercourse  in  the  declaration  and 
in  the  said  plea  in  that  behalf  mentioned ;  and  which  said  goit,  when  so 
cut,  made,  and  completed  as  aforesaid,  was  of  a  certain  width,  to  wit, 
the  width  in  the  said  plea  in  that  behalf  mentioned;  and  then  arched 
and  covered  over  the  said  goit  according  to  their  covenant  in  that 
behalf  in  the  said  indenture  contained :  And  the  plaintiff  further  saith 
that,  the  said  goit  being  so  then  cut,  made,  and  completed  as  aforesaid^ 
and  being  so  then  arched  and  covered  over  as  aforesaid,  and  then  being 
of  the  width  aforesaid,  remained  and  continued  so  arched  and  covered 
over  as  aforesaid  and  of  the  width  aforesaid  during  all  the  time  next 
hereinafter  mentioned,  and  in  that  state  and  condition  was  used  and 
eDJoyed  by  the  several  persons  from  time  to  time  possessed  of  the  said 
demised  tenements  with  the  appurtenances  and  entitled  to  the  said 
liberties,  privileges,  and  powers  so  therewith  granted  as  aforesaid,  from 
the  said  1st  day  of  August,  A.  D.  1800,  continually  until  the  defendant 
oa  the  said  20th  day  of  December,  a.  d.  1850,  he  then  being  so  pos- 
sessed and  entitled  as  last  aforesaid,  under  colour  of  the  said  indenture, 
and  in  pretended  further  exercise  of  the  said  liberties,  privileges,  and 
powers  thereby  granted,  broke  and  entered  the  said  close,"  &c.,  and 
then  cut  down  the  sides  of  the  said  sluice,  goit,  &c.,  and  widened  the 
same,  and  kept  and  continued  the  same,  &c.,  in  manner  and  form,  &c* 
Verification. 

Demurrer,  assigning  causes  which  will  appear  sufficiently  by  the  argu^ 
ment.     Joinder. 

Maynardy  for  the  defendant.^-The  replication  is  no  ^sufficient  r^tooo 
answer  to  the  plea.  It  admits  that  the  defendant  was  originally  ^ 
entitled  to  make  a  goit  of  the  dimensions  to  which  he  has  now  widened 
it ;  and  the  question  raised  by  the  replication  and  demurrer  is,  whether 
the  defendant,  having  once  exercised  the  power  of  making  a  goit  under 
the  indenture,  but  finding  it  insufficient,  can  now  enlarge  it  to  the  size 
of  which  it  might  have  been  made  at  first,  rendering  compensation,  of 
course,  as  more  than  two  years  have  elapsed  since  the  <«  commencement 
of  the  said  rent.'*  It  may  also  perhaps  be  questioned,  on  the  other 
side,  whether  the  enlargement  might  be  made  after  the  lapse  of  a  great 
number  of  years.  [Lord  Campbsll,  C.  J. — What  time  would  be  suffi- 
cient  to  exclude  the  power  7]  The  replication  says  nothing  of  a  reason* 
able  time  having  expired ;  nor  is  there  anything  on  the  pleadings  which 
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obliges  the  Court  to  notice  that  any  given  time  has  elapsed  siooe  thi 
goit  was  made.     The  day  of  making  it  is  only  formally  stated  in  the 
plea ;  and  the  replication  avers  nothing  to  fix  it  more  exactly.    The 
first  question,  then,  is  the  only  one.    [Lord  Campbell,  C.  J.— It  ap- 
pears so  to  me  at  present.    Eklb,  J. — The  goit  haying  been  once  com- 
pleted to  the  tenant's  satisfaction,  could  he  come  in  again  and  remake 
it  ?]    The  pleadings  show  that  he  had  neyer  completed  it  to  the  full 
extent  of  his  power.    [Lord  Campbell,  C.  J. — Had  not  he  once  dooe 
all  that  he  then  intended  to  do  ?]     The  compensation  covenant  maj  be 
enforced ;  but,  subject  to  this,  the  defendant  might  use  the  priTilege 
of  repairing  or  amending  the  weir  and  goit  as  occasion  required,  with* 
out  being  a  trespasser.     [Crompton,  J. — The  covenant  you  cite  refers, 
apparently,  to  a  set  of  powers  which  may  be  exercised  from  ^^  time  to 
time."    Is  not  it  confined  to  those  7    Lord  Campbell,  G.  J.— What 
*WV[  7^^  claim  to  do  is  not  to  repair  *but  to  remake.]     If  the  origi- 
"  -^  nal  lessees  had  not  completed  the  goit  to  the  full  length,  their 
assigns  might  have  come  in  and  finished  it.    [Lord  Campbell,  C.  J.^ 
In  the  case  you  put,  it  would  not  have  been  made  in  the  first  instance.] 
Where  powers  of  this  kind  havei  been  given  by  Act  of  parliament,  wfaieh 
fixes  no  period  for  completing  the  proposed  work,  it  has  been  held  that 
a  Court  of  law  cannot  limit  the  time  at  which  the  work  may  be  resumed 
after  having  been  suspended ;  Thicknesse  v.  The  Lancaster  Canal  Com- 
pany,  4  M.  &  W.  472.t    Lord  Abinger  said  there:  «I  do  not  say  that 
a  Court  of  equity  might  not  interfere  in  such  a  case,  but  a  Court  of 
law  cannot.    A  Court  of  law  must  construe  this  Act  now  as  if  it  woe 
the  day  after  the  Act  passed."   That,  in  principle,  applies  here.  [Lord 
Campbell,  C.  J. — There  the  Act  was  for  making  a  canal  from  Kirkbj 
Kendal  to  West  Houghton,  and  a  canal  had  never  been  made  from  one 
of  those  points  to  the  other:  the  canal  therefore  was  not  complete* 
You  have  made  a  complete  goit,  so  as  to  take  the  water  from  the  river 
and  bring  it  back  again.    Erle,  J. — You  put  the  case  as  if  an  experi- 
mental goit  might  be  made  in  the  first  instance,  and,  after  experiment, 
an  alteration  introduced.]    In  Dand  r  Kingscote,  6  M.  &  W.  174,t 
coal  mines  were  reserved  by  a  deed  executed  in  1630  «« with  sufficient 
wayleave"  to  and  from  the  mines,  and  liberty  of  sinking  pits  for  win- 
ning of  coal,  &c. ;  and  it  was  held  that  under  this  reservation  the  de- 
fendant might  lay  down  railways  for  the  more  convenient  getting  of 
the  coal,  though  such  ways  were  not  in  use  at  the  date  of  the  deed. 
[Lord  Campbell,  C.  J. — The  terms  of  reservation  there  gave  power  to 
make  all  manner  of  ways.     Erle,  J.-^A  power  of  the  description  of  a 
4<A9^1  *^  wayleave,"  appurtenant  to  a  mine,  would  be  adapted  *to  the 
^  state  of  the  mine  de  anno  in  annum.]     The  claim  here  standi 
upon  a  similar  ground.     The  goit,  as  now  made,  is  not  wider  than  is 
necessary  for  the  purposes  contemplated  at  first.     [Lord  Campbell,  0. 
J.'-pYou  are  confined  here  by  an  express  power.]    The  goit  was  nersf 
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tfQch  as  to  answer  its  purpose.  [Lord  Oampbbll,  G.  J. — Is  not  the  fair 
meaning  of  the  replication  that  you  were  satisfied  with  the  goit  as  it 
was  first  made  t]  A  contrary  inference  may  be  drawn  from  the  state- 
ments. In  Bishop  t;.  North,  11  M.  k  W.  418,t  one  point  urged  against 
the  defendants  was  that  « they  have  already  made  one  railway  to  the 
canal  under  the  power  giyen  by  the  Act ;  and  having  exercised  that 
power,  they  cannot  abandon  that  railway  and  make  others.  They  may 
bave  the  power  to  make  one  railway  but  not  an  infinite  number  of 
railways."  But  the  Court  gave  their  certificate  for  the  defendants. 
[WiGHTMAN,  J. — If  the  lessees  had  not  at  first  cut  their  goit  in  the 
most  convenient  line,  could  the  defendant  have  altered  that?]  He 
might,  subject  to  the  compensation  clause.  The  goit  has  been  made 
too  narrow,  and  is  now  widened.  If  it  had  been  too  wide  at  first  and 
the  defendant  had  narrowed  it,  would  he  have  been  a  trespasser  7  The 
right  to  do  either  act  was  incident  to  the  grant ;  as,  in  Hodgson  v. 
I*ield,  7  East,  613,  the  grant  of  liberty  to  a  proprietor  of  coal  mines 
to  make  a  sough  through  the  grantor's  land'was  held  to  carry  with  it, 
as  incident,  the  right  of  repairing  the  sough,  and  doing  all  necessary 
things  for  that  purpose,  from  time  to  time.  Yearb.  Mich.  9  Ed.  4,  foL 
85  A,  there  cited,  is  to  the  same  effect. 

cTl  A,  RusseUy  oontri. — The  suggestion  that  the  goit,  '^as  first  r^^Anc 
made,  might  be  an  experiment,  is  inconsistent  with  the  dates  of  ^ 
the  making  and  widening,  as  shown  by  the  replication.  [Lord  Camp- 
BBLL,  C.  J. — The  time  is  not  alleged  so  as  to  be  material.]  At  all 
events,  if  the  goit  was  once  made  of  a  width  which  appeared  sufficient 
at  the  time,  and  was  used,  the  lessee  could  not  afterwards  come  in  and 
widen  it :  his  power  was  gone.  The  user  showed  that  the  goit  had  been 
finished  as  was  intended,  and  that  the  lessee  was  satisfied.  The  rule 
of  law  is  that  ^<  every  grant  shall  be  expounded  as  the  intent  was  at 
the  time  of  the  grant ;"  Mildmay  v.  Btandish,  Cro.  Eliz.  84,  85.  Here 
nothing  shows  an  intention  at  that  time,  justifying  the  claim  of  the 
defendant.  The  deed  does  not  contain  any  covenant  by  the  lessee  to 
build  mills,  or  to  do  anything  by  which  the  goit  would  become  a  benefit 
to  the  reversion.  The  lessee  is  bound  to  build  certain  houses ;  and  he 
has  simply  liberty  to  make  a  goit.  Suppose  a  goit  had  been  made  in 
which  a  wheel  of  fifty  horse  power  could  be  worked,  and  the  lessee 
afterwards,  in  consequence  of  increasing  business,  required  a  wheel  of 
twice  the  power;  could  he  at  any  time  enlarge  the  goit  in  proportion? 
The  power  granted  is  to  make  "  a"  goit ;  and  the  individual  goit,  when 
made,  is  to  be  covered  in  as  the  deed  directs :  and  that  has  been  done. 
The  liberty  to  <<  repair  and  amend"  from  time  to  time,  supposing  it 
incident  to  the  grant,  does  not  assist  the  defendant.  «'  Repair"  and 
M  amend"  are  synonymous.  The  tenant  amends  by  repairing.  And 
tne  words  « to  view,  examine,  carry,  and  lay  down  materials,"  which 
accompany  the  provision  for  repairing  and  amending,  show  that  no» 
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thing  more  than  a  repair  in  the  ordinary  sense  was  meant.    [Lord 
♦8<>61  ^^^^^^^^>  C.  J. — Mr.  Maynard  *contends  that  the  identity  of 

^  the  goit  is  not  destroyed  by  the  widening.]  A  goit  eighteen 
feet  wide  is  not  a  goit  of  nine  feet  amended ;  it  is  a  different  vorL 
The  claase  as  to  compensation  after  two  years  was  introdnced,  not  to 
increase  the  rights  of  the  grantee,  but  to  protect  the  grantor ;  a  pro- 
tection which  he  would  need,  if  the  right  to  enter  and  amend  was  inci- 
dent to  that  of  having  the  goit.  The  making  of  the  goit  once  ezhaosted 
the  power ;  the  only  continuing  right  was  that  of  keeping  it  repaired 
and  in  working  order :  if  that  were  not  so,  no  period  could  be  assigned 
at  which  the  right  to  make  alterations  should  cease.  In  Thtcknesse  r. 
The  Lancaster  Canal  Company,  4  M.  &  W.  472,t  the  canal  origmaliy 
proposed  had  neyer  been  completely  made.  In  Dand  v.  Kingscote,  6 
M.  k  W.  174,t  the  grant  had  express  reference  to  the  working  of  oer- 
tain  mines.  [Lord  Campbkll,  C.  J. — ^And  it  did  not  limit  the  grantee 
to  a  single  line  of  way.] 

Maynardj  in  reply. — The  goit  appears  by  the  record  to  have  been 
completed,  not  wholly,  but  to  a  certain  extent  only.  [Wightman,  J.^ 
The  replication  says  that  it  was  completed  within  the  two  years.]  No 
point  of  time  is  fixed.  [Lord  Campbell,  C.  J. — It  is  shown  to  hare 
been  a  time  before  the  cause  of  action  accrued.]  The  time  when  the 
cause  of  action  accrued  is  left  at  large :  the  replication  does  not  identify 
it  with  the  time  assigned  in  the  plea.  If  the  power  was  exhaoated  u 
aoon  as  the  goit  was  finished,  it  must  be  said  that  the  grantee  coold 
not  have  made  any  alteration  in  its  width  in  the  next  week  or  the  next 
day. 
*8271      *^^^^  Campbell,  C.  J. — The  plaintiff  is  entitled  to  our  jodg- 

-'  ment.  The  license  given  by  the  deed  is  to  make  a  goit,  and  to 
make  it  once :  when  it  has  been  once  made  and  completed,  there  is  no 
power  to  make  another.  It  is  not  as  where  liberty  is  given  to  do  a 
thing  toties  quoties,  as  to  make  roads:  the  lessees  are  to  make  ^<a** 
goit :  and  the  replication  shows  that  that  power  has  been  once  exercised 
and  is  exhausted.  The  count,  in  trespass  quare  clausum  fregit,  is 
answered  by  a  plea  in  which  the  defendant  relies  upon  his  power  to 
make  a  goit :  the  replication  states  that  the  lessees,  before  the  sereral 
times  when,  &c.,  <<  under  and  by  virtue  of  the  said  indenture  and  in  the 
due  exercise  of  the  said  liberties,  privileges,  and  powers,  cut,  made,  and 
completed  a  certain  goit  out  of  the  said  river  Mersey  in  the  said  inden* 
ture  and  in  the  said  plea  mentioned,  and  at  such  distance  from  and 
above  the  said  weir  in  the  said  indenture  and  in  the  said  plea  men- 
tioned, and  in  such  direction,  as  in  the  said  indenture  mentioned  and 
required,  and  through  the  said  closes  in  the  said  indenture  and  in  the 
said  plea  in  that  behalf  mentioned."  That  is,  in  effect,  an  allegation 
that  the  power  has  been  exercised  once,  and  is  gone.  The  power  to 
repair  and  amend  was  not  power  to  make  another  goit  \  and  the  goit. 
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as  described  by  tbe  pleadings,  was  another.  If  Mr.  Maynard  could 
bave  shown,  as  he  did  almost  contend,  and  must,  I  think,  have  shown 
in  order  lo  succeed,  that  the  indenture  gave  a  power  to  be  exercised 
from  time  to  time  in  any  direction  during  the  nine  hundred  and  ninety- 
nine  years,  the  case  might  have  been  different :  it  might  then  have 
b^en  that  the  goit  might  have  been  varied  in  width  as  well  as  in  direc- 
tion :  but  the  license,  as  set  out,  is  <«  to  cut  a  goit  or  sluice  out  of  the 
said  river  at  a  proper  and  ^convenient  distance  from  and  above  r^^oo 
the  said  weir  in  the  said  most  convenient  line  or  direction  *- 
through  the  said  close  called  Em  Meadow,  and  the  said  other  close,"  &c., 
"into  the  south-westerly  side  or  end  of  the  said  plot,  piece,  or  parcel 
of  land,"  &c.  That  is  not  the  license  claimed  for  the  defendant,  tinder 
the  terms  here  used,  the  goit  having  been  once  made,  the  power  cannot 
be  exercised  again  in  making  another.  The  cases  which  were  cited  are 
not  in  point.  In  Thicknesse  v.  The  Lancashire  Canal  Company,  4  M. 
k  W.  472,t  the  canal  had  never  been  completed  to  the  whole  extent 
when  the  work  complained  of  was  done.  And  in  two  other  cases  which 
were  mentioned,  there  was,  substantially,  a  power  granted  to  make 
roads  toties  quoties.  The  replication,  therefore,  in  this  case,  is  a  good 
answer  to  the  plea. 

WiGHTMAN,  J. — Looking  to  the  terms  of  this  indenture  in  the  clauses 
which  relate  to  making  and  amending  the  goit  (his  Lordship  here  read 
them),  I  think  it  contemplates  only  the  making  of  one  goit,  once  for 
all ;  not  an  experimental  goit,  but  one  only,  to  be  repaired  from  time 
to  time,  compensation  being  made  for  what  is  done  after  the  lapse  of 
two  years  from  the  commencement  of  the  rent.  According  to  the  plea, 
a  goit  was  completed,  cut,  and  made  under  the  powers  given  by  the 
indenture;  and  it  appears  by  the  replication  that  the  goit  was  so  com- 
pleted within  two  years  from  the  commencement  of  the  rent,  and  is  the 
same  goit  which  is  mentioned  in  the  declaration  and  in  the  plea.  A 
goit  having  been  completed,  cut,  and  made  within  those  two  years,  the 
powers  were  then  exhausted,  except  as  to  the  liberty  to  repair  and 
amend. 

*£rlb,  J. — The  power  of  making  a  goit  was  to  be  exercised  rn^e^^cnx 
once  for  all ;  the  power  to  repair  and  amend  might  be  acted  *- 
upon  from  time  to  time ;  but  I  think  this  last  privilege  did  not  include 
the  right  of  constructing  a  goit  of  a  different  width.  The  clause  as  to 
compensation  after  two  years,  in  my  opinion,  shows  the  intention  of 
the  parties.  When  the  grantees  were  at  the  expense  of  making  new 
works,  they  were  to  have  the  liberty  of  doing  so  without  rendering 
compensation ;  but,  after  the  works  were  once  completed,  then,  if  dam- 
age was  done  by  coming  in  to  repair,  satisfaction  was  to  be  made. 

Crompton,  J.,  concurred.  Judgment  for  plaintiff. 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
SIDEBOTTOM  v.  BOSTOCK.    June  U. 

For  eyllabne,  lee  p.  813,  Aote. 

Thb  defendant  in  the  preceding  case  brought  Error  on  the  judgment 
of  the  Court  of  Queen's  Bench.  The  plaintiff  below  joined  in  Error. 
The  case  was  now  argued  in  the  Exchequer  Chamber. 

Colliery  for  the  plaintiff  in  error  (defendant  below). — ^The  plaintiff 
below  admits  by  his  replication  that  the  goit,  as  originally  constructed, 
was  insufficient.  He  ought  to  have  traversed  this  allegation  in  the  plea, 
or  at  any  rate  to  have  new  assigned.  The  averments  as  to  time  are 
^QOA-i  ^immaterial :  the  plaintiff  below  must  therefore  contend  that  the 
-*  goit  could  not  be  made  sufficient,  even  on  the  day  after  it  was 
constructed  in  the  insufficient  state.  The  grant  clearly  contemplates 
the  continuance  of  the  power  for  a  certain  time.  Four  years  are  given 
to  the  grantees  for  completing  the  buildings  which  they  are  bound  to 
erect.  For  two  years,  the  powers  granted  may  be  exercised  without 
making  compensation.  Where  a  privilege  like  that  in  question  is 
granted,  the  exercise  of  it  is  not  limited  to  the  state  of  things  existing 
at  the  time  of  the  grant.  That  principle  seems  to  be  assumed  in  Sen* 
house  V.  Christian,  1  T.  R.  560 :  it  clearly  was  so  in  Dand  v,  Eingscote, 
6  M.  &  W.  174.t  And  this  is  in  accordance  with  LuttreFs  Case,  4  Rep. 
86  a,  and  Hall  v.  Swift,  4  New  Ca.  881  (E.  C.  L.  R.  vol.  83).  Bishop  v. 
North,  11  M.  &  W.  418,t  is  an  authority  against  the  restriction  for 
which  the  plaintiff  below  contends.  [Jervis,  C.  J. — Is  not  it  admitted 
that  the  goit  has  been  once  completed  ?]  Completed  insufficiently  for  the 
purpose  contemplated.  In  Thicknesse  v.  The  Lancaster  Canal  Com- 
pany, 4  M.  &  W.  472,t  there  being  no  time  limited  for  the  exercise  of 
the  statutory  powers  of  a  canal  company,  it  was  held  that  they  were 
entitled  to  carry  the  canal  forward  from  time  to  time,  to  the  extent  con* 
templated  in  the  Act.  The  only  difference  between  that  case  and  the 
present  is  an  extension  in  length  and  an  extension  in  breadth.  [Au)sa- 
SON,  B. — ^The  difference  is  between  completing  and  not  completing.] 

J,  A,  Ru%9elly  contriy  was  not  called  upon. 
*9<^^'\      *'^'^^^^9  ^'  '^' — Power  is  given  to  construct  a  goit;  "^and  tb# 
^  work  is  performed  accordingly.     Had  it  been  intended  that  this 
might  be  done  over  and  over  again,  provision  should  have  been  made 
for  the  purpose. 

Crbsswbll  and  Talfourd,  Js.,  concurred. 

Pareb,  B. — The  plaintiff  in  error  is  endeavouring  to  impose  upon  the 
land  of  the  grantee  a  servitude  much  more  onerous  than  that  which  the 
grant  concedes.  To  allow  a  man  to  construct  a  goit  over  your  kod 
is  a  very  different  thing  from  allowing  him  to  do  so  from  time  to  time. 

Alderson  and  PlatT|  Bs.,  concurred.  Judgment  aflbmed. 
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IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Queen's  Bench.) 
OSTLER  V.  COOKE  and  Others.    June  15. 

A  loMl  drainage  Aot  enated  the  lords  or  ladies  of  three  manors,  or,  in  his,  her,  or  their  ah«enee» 
their  agents  appotnted  in  writing  ander  their  hands,  oommissioners  for  ezeenting  the  Act;  it 
aathonied  the  commissioners  to  talu  lands  for  the  parposes  of  the  drainage ;  and  it  eontaiaed 
olaoses  for  that  purpose  to  the  same  effect  as  those  in  the  Lands  Claases  Consolidation  Act, 
1845  (8  A  9  Viet.  e.  18),  suhseqnenUj  passed :  And  it  proTided  that  no  person  should  be  capa- 
ble or  acting  as  a  commissioner  or  agent  for  a  eommiasioner  titt  he  had  made  a  deeUrmtioB 
that  be  would  dnlj  exeonte  the  powers  in  the  exercise  of  wUoh  he  should  aot  as  commissioner 
or  agent 

The  three  lords  of  the  manors^  by  writfng  under  their  hands  respeetlTely,  appointed  the  defend- 
ants their  agents;  but  without  haFing  first  madck  the  declaration.  The  defendanta  acted  ai 
oommissioners  (first  making  the  declaration),  and  gave  plaintiff  n  written  notice  that  they 
required  to  tidce,  for  the  purposes  of  the  Act,  8  acres,  1  rood,  25  perches,  o^  his  land ;  describ- 
ing the  specific  acres,  rood,  and  perches.  Plaintiff  refused  to  treat;  and  the  eommissienen 
thereupon  issued  a  warran't  to  the  sheriff  of  the  county  to  summon  a  jury  to  assess  the  sum  to 
be  paid  to  plaintiff  for  the  purchase  of  8  a.  1  r.  25  p.  of  land,  required  for  the  purposes  of  the 
Act;  but  the  warrant  did  not  recite  or  refer  to  the  notice,  nor  describe  specifically  which  8  ». 
1  r.  25  p.  were  required.  Plaintiff  had  two  hundred  acres  of  land  in  the  district  Both  tb« 
notice  and  warrant  were  In  the  defendants'  names  as  commissioners.  A  Jury  was  impannelledy 
and  assessed  the  price  of  8  a.  1  r.  25  p.  pointed  out  to  them,  which  were  in  fact  the  same  land 
apeeifieaUy  described  in  the  notice.  An  inquisition  was  drawn  up,  reciting  the  warrant  but 
not  the  notice,  and  not  showing  specifically  in  respect  of  which  3  a.  1  r.  25  p.  of  plaintiff's 
land  the  price  was  assessed.  Plaintiff,  who  had  throughout  protested  agniast  the  proceedings^ 
refused  to  receive  the  price  so  assessed.  Defendants  paid  it  into  the  Bank  (under  a  section  in 
the  Local  Aot  eoabllDg  them  so  to  do),  and  entered  on  the  land.  Plaintiff  having  thereupon 
brought  an  action  against  them : 

Held,  by  the  Court  of  Exchequer  Chamber,  aflirming  the  Judgment  of  the  Court  of  Queen'ft 
Bench, 

That  the  lords  and  ladies  of  the  manors  were  commissioners  by  yirtne  of  the  local  Act,  and,  if 
they  did  not  choose  to  oflldate,  might  appoint  agents  for  such  time  as  they  thought  proper ; 
which  agents  thereupon  became  commissioners,  and  might  issue  notices  and  warrants  in  their 
own  names,  and  were  not  bound  to  show  on  the  face  of  their  proceedings  for  what  lord  or  lady 
they  respeetirely  acted. 

That  such  appointment  of  an  agent  was  well  executed  though  the  lord  or  lady  had  aot  preTionsly 
made  the  declaration  required  by  the  local  Act 

And  that  the  inquisition  was  good,  though  it  did  not,  directly  or  by  reference,  specify  the  par- 
ticular acres,  rood,  and  perches  for  which  the  commissioners  were  to  pay. 

Afteb  the  decision  of  the  Court  of  Queen's  Bench  in  this  case  (Ostler 
V.  Cooke,  13  Q.  B.  143),  the  ^special  case  was  turned  into  a  r^^ooo 
special  verdict  according  to  the  liberty  reserved ;  and  judgment  ^ 
-was  entered  for  the  defendants  on  all  the  issues  except  the  first.(a)  The 
statements  in  the  verdict  did  not  vary  from  those  of  the  special  case  in 
any  respect  material  to  this  report.(i)  The  plaintiff  brought  Error  in 
the  Exchequer  Chamber,  the  grounds  specially  assigned  being :  That 
the  defendants  had  no  authority  under  stat.  6  &  7  Vict.  e.  Ixxvi.,  local 

(a)  The  judgment  of  the  Court  in  Ostler  v.  Cooke,  U  Q.  B.  143, 183  (B.  C.  L.  R.  vol.  66),  appears 
lo  bave  been  giran  for  the  plaintiff  on  the  fifth  as  well  aa  the  first  issue,  as  there  stated:  but 
Judgment  waa  entered  up  as  in  the  text,  above. 

{b)  "  1843"  in  13  Q.  B.,  p.  147,  L  9,  appears  to  be  a  mistake  for  1848.  The  latter  date  is  giveii 
in  tlie  spedal  rardiok 


S82  OSTLER  v.  COOKB.    Bx.  Ch.  T.  Y.  1852. 

and  personal,  pablic,  to  enter  upon  the  closes,  &c.y  in  the  declaration 
mentioned,  and  take  the  land  of  the  plaintiff:  that  the  proceedings  under 
which.thej  so  entered  were  irregular  on  the  face  of  them :  and  that  judg- 
ment was  erroneously  given  for  the  defendants  on  the  2d,  3d,  4th,  and 
6th  issues.     Joinder. 

*8^^1  *^^^  v^^  ^f  error  was  now  argued,  before  Manle,  Cresswell, 
-*  Williams,  and  Talfourd,  Js.,  and  Parke,  Alderson,  and  Piatt,  Be. 
Sir  F.  Thesigerj  Attorney-General,  for  the  plaintiff. — ^First,  the  d^ 
fendants  had  no  title  to  act  as  commissioners ;  and  this  defect  yitiatcfl 
the  whole  of  the  proceedings.  Sect.  1  of  stat.  6  &  7  Vict.  c.  Izxri. 
enacts  that,  for  the  purposes  there  pointed  out,  certain  individuals  shill 
be,  and  they  are  thereby  appointed,  commissioners.  Power  is  given  to 
them  to  nominate  agents ;  but  they  cannot  withdraw  themselves  firom 
being  commissioners :  they  must,  in  the  commencement,  take  up  that 
character.  Here  the  commissioners  never  made  the  declaration  pre- 
scribed by  sect.  2,(a)  nor  have  they  done  any  official  act  except  that  of 
nominating  agents.  But  to  do  that  act  itself  they  ought  to  have  clothed 
themselves  with  authority  by  making  the  declaration,  which,  as  set  out 
in  schedule  (B.),  promises  due  execution  of  ^^  all  the  powers  and  antho- 
rities  in  the  execution  whereof"  the  party  ^^  shall  at  any  time  act  ts 
a  commissioner."  It  may  not  be  necessary  that  the  agent  should 
^MXl  *^^  appointed  pro  h&c  vice  whenever  he  acts ;  there  may  be  a 
-'  standing  appointment :  but  the  statute  contemplates  that  the 
commissioner  will  act  sometimes;  and  he  should  be  qualified.  The 
words  '^in  his,  her,  or  their  absence,"  in  sect.  1,  do  not  imply  that  the 
commissioner  shall  retire  altogether.  The  powers  are  important;  and 
it  must  have  been  intended  that,  to  some  extent  at  least,  the  commia- 
sioners  should  exercise  them  personally,  thoagh  their  nominees  maj 
act  in  their  « absence."  [Crbsswsll,  J. — It  can  hardly  have  been 
expected  that  they  should  discharge  all  the  functions  themselves,  be- 
cause ladies  of  manors  may  be  commissioners.  Alderson,  B. — The 
lords  may  be  minors.]  In  many  parts  of  the  Act  a  plain  distinction 
appears  between  commissioners  and  agents.  By  sect.  165,  «  commia- 
sioners"  is  defined  as  meaning  «<  the  commissioners  appointed  under*' 
« this  Act."  Sect.  10  vests  all  the  works  there  mentioned  in  <<  the  said 
commissioners,"  and  empowers  them  to  bring  actions  and  prefer  indict- 
ments.    This  cannot  apply  to  agents ;  nothing  requires  that  they  should 

(a)  Stat  6  A  7  Viot  o.  IxxtL  s.  32,  enaoti  that,  in  any  action  a|;ain8t  the  cominiiiioDeiB,  or 
any  of  Ihe  persone  acting  in  the  execotion  of  this  Act,  for  any  matter  or  thing  arising  oat  of  tbt 
Aety  the  qnaltfleation  of  the  commissionen,  and  the  appointment  of  clerks,  treasnrers,  eoOeeton^ 
raperintecdents,  or  other  persons  appointed  by  the  commissioners  under  the  anthority  of  thii 
Aot»  shall,  upon  the  trial  of  suoh  action,  stand  admitted  in  eridenee,  unless  the  party  agsis^ 
whom  it  would  be  evidence  shall  have  given  notiee,  at  the  time  and  in  the  manner  poiated  oal 
by  this  section,  that  he  intends  to  dispute  such  qualification  or  appointment  The  special  terdicl 
stated  **  that,  the  said  plaintiflf  not  having  given  the  notiee  required  by  sect  8S  of  the  laid  A.t%  s 
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httve  a  standing  appointment ;  and,  if  they  are  only  nominated  occa* 
sionally,  the  property  cannot  vest  and  revest  as  changes  take  place : 
it  mast  remain  in  the  commissioners.  [Maulb,  J. — In  their  absence 
are  not  the  agents  «<  the  commissioners"  7]  Sect.  2  forbids  acting  either 
«( as  a  commissioner  or  as  an  agent  of  a  commissioner"  without  having 
made  the  declaration.  These  distinctive  words  are  idle  if  the  two  offices 
are.  identified.  Sect.  3  imposes  a  penalty  if  « any  commissioner 
shall  act  before  he  shall  have  made  the  said  declaration,  or  if  any  per- 
son, not  being  duly  qaalifiedi  shall  act,  or  shall  appoint  an  agent  or 
deputy  who  shall  act  in  the  execution  of  this  Act."  Sect.  4  does  not 
remove  the  '''objection :  it  merely  prevents  the  annulling  of  acts  r^noe 
done  at  a  lawful  meeting  of  commissioners  if  an  unauthorized  ^ 
person  happens  to  have  been  present.  [Aldbrson,  B. — The  person 
himself  is  punishable  under  sect.  8.  Parkb,  B. — The  intention  proba- 
bly was  to  punish  the  unauthorized  individual  without  invalidating  the 
act.]  That  is  so.  There  could  be  no  act  of  a  meeting  at  all  unless 
more  than  one  qualified  person  were  present :  but,  where  that  is  the 
case,  the  act  is  not  to  be  invalidated  because  an  unqualified  person 
attended.  The  argument  here,  which  sect.  4  does  not  meet,  is,  that 
if  the  principal  has  not  power  to  act  he  has  not  power  to  make  a 
deputy. 

Secondly,  the  agents  here  ought  to  have  shown  in  their  proceedings 
for  what  commissioners  they  respectively  acted.  That  does  not  appear ; 
but  the  defendants  act  in  their  own  names  as  commissioners.  This  is 
material,  if  the  distinction  pointed  out,  between  the  commissioners  and 
their  agents,  be  correct. 

Thirdly,  the  proceedings  are  defective  in  not  specifying  the  parcels 
of  land  which  are  to  pass.  This  is  evidently  necessary  where  the  lands 
to  be  taken  are  part  of  a  larger  quantity.  The  notice  to  treat,  here, 
does  describe  the  parcels;  but  the  warrant,  which  is  the  sheriflf's  au- 
thority to  summon  a  jury,  neither  specifies  the  parcels  sufficiently  nor 
refers  to  the  notice.  The  inquisition  refers  to  nothing  but  the  warrant, 
and  does  not  denote  the  parcels,  further  than  by  that  reference.  Yet, 
by  sect.  87,(a)  the  inquisition  is  the  judgment  which  is  to  be  recorded 
and  filed  with  the  clerk  of  the  peace,  and  to  be  the  evidence  of  the 
transaction.  [Maulb,  J. — The  '''plaintiff  might  be  at  a  loss  r«oo/» 
hereafter  to  make  title  to  the  rest  of  the  land,  because  some  one  ^ 
might  say :  «  How  do  we  know  that  any  three  acres  are  not  those  in- 
cluded in  the  inquisition  ?"]  That  was  suggested  in  the  Court  below. 
[Maulb,  J. — Is  the  notice  recorded  in  any  way?]  It  is  not.  This 
case  differs  from  Taylor  v.  Glemson,  2  Q.  B.  978  (E.  G.  L.  R.  vol.  42),(i) 
where  it  was  held  that  the  existence  of  a  disagreement,  which  was  a 

(a)  13  Q.  B.  166  (B.  C.  L.  R.  roL  66). 

(6)  Judgments  in  Q.  B.  and  Bxcheqatr  ChamlMr  afflmed  in  Dom.  Proo.,  Tajlor  v.  ClemiOBy 
21  a  4  Fin.  610. 
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fact  essential  to  the  jarisdictioa  of  the  sheriff  and  his  jnrj,  might  Ix 
inferred  from  the  warrant  and  inquisition,  thoagh  not  expressly  arerreJ 
in  them.  There  the  parcels  were  carefullj  set  oat  in  the  inqoisition : 
the  objection  therefore  arising  in  this  case,  and  which  is  supported  bj 
the  decision  on  the  ninth  point  in  Rex  v.  Manning,  1  Burr.  377,  did  not 
exist.  [Parke,  B. — ^In  Taylor  v.  Cleroson,  11  CI.  &  Fin.  651,  Lord 
Cottenham  ktid  it  down  <^  that  the  inquisition  or  other  proceeding  need 
not  state  any  matter  not  cognisable  by  the  authority  whence  such  pro- 
ceeding emanates."]  That  the  sheriff  is  not  bound  to  state  facts 
within  the  cognisance  of  other  parties,  and  of  which  he  is  not  obliged 
to  receive  proof:  but  the  parcels  for  which  purchase-money  is  to  be 
assessed  under  this  act  are  within  the  cognisance  of  the  sheriff,  and  be 
is  bound  to  know  them.  The  inquisition  is  a  statutory  conveyance, 
under  which,  on  deposit  of  the  purchase^money,  the  land  rests  abso- 
lutely without  any  further  proceeding,  as  appears  by  sect.  63.(a) 

Another  objection  is  that,  as  the  verdict  expressly  states,  no  precept 
*ft^71  ^^^  delivery  of  possession  has  been  ^issued  to  the  sheriff,  under 
^  sect.  78,(i)    [Maulb,  J. — If  the  land  is  vested  in  the  commis- 
sioners by  payment  into  the  Bank  under  sect.  63,  thej  do  not  require 
a  precept  for  the  purposes  of  this  action.] 

Bramwellj  contr^  was  stopped  by  the  Court. 

Parkb,  B. — ^We  are  all  of  opinion  that  the  judgment  of  the  Comt 
of  Queen's  Bench  is  right. 

The  first  question  is  whether  the  defendants  are  entitled  to  defend  as 
<<  commissioners."  It  is  true  that  the  first  section  of  the  Act  appears 
somewhat  inartificial,  especially  when  its  clauses  are  coupled  with  the 
Schedules.  But  we  are  of  opinion  that,  substantially,  the  Act  consti- 
tutes the  lords  or  ladies  of  the  manors  commissioners,  and  that,  if  thej 
do  not  choose  to  act,  but  absent  themselves,  they  may  appoint  their 
agents,  who  then  are  commissioners.  Sect.  1  expressly  enacts  that  the 
lords  or  ladies  of  the  three  manors,  or  their  agents  appointed  in  writing 
under  their  hands,  and  which  respective  appointments  may  be  in  the 
form  given  by  Schedule  (A),  <<  shall  be  and  are  hereby  appointed  com- 
missioners for  executing  this  Act."  Looking  at  the  situation  of  life  of 
the  persons  first  mentioned,  it  might  be  supposed  that  they  probably 
would  not  act  in  person.  The  form  in  the  Schedule  is,  indeed,  not  Terj 
well  adapted  to  the  contemplated  state  of  things ;  but  the  use  of  it  iB 
not  obligatory ;  the  form  is  to  be  that,  or  as  near  thereto  as  circnm- 
Btances  will  admit.  And  the  enactments  of  the  statute,  not  the  Sche- 
^oQa-y  dule,  must  be  looked  to.  The  effect  of  those  enactments  is,  *that 
^  the  lords  of  the  manors  may  transfer  their  functions  to  their  ap- 
pointed agents  for  as  long  a  time  as  they  respectively  please,  and  that 

(a)  See  13  Q.  B.  163  (B.  0.  L.  R.  toL  SS). 
\h)  8e«  13  Q.  B.  164  (B.  a  L.  R.  toL  66). 
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the  agents  are  thereby  authoriaed  to  act  as  commtssiaQers  in  their  awn 
names. 

It  is  contended  that  the  lords  ought  first  to  have  made  the  declara- 
tion required  by  sect.  2«  Assuming  that  to  be  so^  the  omission  would 
not  make  the  act  of  appointment  void,  but  would  only  subject  the  per- 
son executing  it  to  a  penalty.  But  in  appointing  agents  the  lords  do 
not  act  as  commissioners  within  the  meaning  of  sect.  2. 

Then  it  is  argued  that  the  inquisition  is  bad,  because  it  does  not 
specify  the  parcels  which  are  to  be  purchased.  It  would  be  more  coa- 
yenient  that  that  should  be  done ;  but  we  do  not  think  that,  because  it 
is  omitted,  the  inquisition  is  void.  It  is  not  a  parliamentary  convey 
ance :  it  is  only  the  result  of  an  inquiry  for  the  purpose  of  estimating 
the  amount  to  be  paid  or  tendered.  As  soon  as  that  payment  or  tender 
is  made,  the  commissioners  may  enter :  and,  if  the  landowner  shooM 
fail  to  make  a  title,  or  should  be  unwilling  to  convey,  the  commissioners 
may  deposit  the  purchase-money  as  sect.  63  directs ;  and  the  land  then 
vests  in  them.  If  they  entered  upon  dififerent  land  from  that  to  which 
the  inquisition  applies,  the  proceeding  would  be  irregular  and  might  be 
set  aside  :  but  here  it  is  apparent  that,  in  fact,  the  land  entered  upon 
is  the  same  with  that  which  was  described  by  metes  and  bounds  in  the 
notice  to  the  plaintiff. 

The  rest  of  The  Court  concurred.  Judgment  affirmed.. 

*The  following  clauses  of  stat.  6  &  7  Vict.  c.  Ixxvi.,  not  set  r<ioqa 
out  in  the  report  of  Ostler  v.  Cook,  13  Q.  B.  143,  163  et  seq.,  ^ 
but  cited  before  the  Court  of  Error^  may  conveniently  be  added  here» 

Sect.  1  enacts  as  follows :  "  Whereas  certain  fen  lands  and  low  grounds  m  the 
BSTeral  parishes,  hamlete,  townshipe,  or  plaooe  of,"  &o.,  *'  containing  in  the  whole 
2720  acres  or  thereabouts  (that  is  to  say),  &c.,"  *'  or  some  portions  of  the  said  fen  lands 
and  low  grounds,  hare  been  for  many  years  past  and  still  are  liable  to  inandation, 
and  are  thereby  injured  and  rendered  to  a  great  degree  unprofitable  to  the  owners  and 
oocapiers  thereof  respectiyely :  And  whereas  the  said  fen  lands  and  low  grounds 
would  be  greatly  improved,  and  rendered  of  much  greater  Yaloe  to  the  owners  and 
occupiers  ihereof,  if  the  same  were  effectually  drained  and  embanked ;''  it  is  therefore 
enacted :  "  That  from  and  immediately  after  the  passing  of  this  Act  the  lords  or  ladies 
of  the  several  and  respective  manors  of  Bardney,  Tupholme,  and  Stixwould  aforesaid 
for  the  time  being  (or,  in  his,  her,  or  their  absence,  their  respective  agents,  appointed 
"bj  writing  under  his,  her,  or  their  respective  hands,  for  each  of  the  said  manors 
respectively),  and  which  respective  appointments  may  be  made  according  to  the  form 
specified  in  Schedule  (A.)  to  this  Act"  (13  Q.  B.  145),  "or  as  near  thereto  as  circum- 
stances will  permit,  shall  be  and  are  hereby  appointed  commissioners  for  executing 
this  Act :  Provided  nevertheless,  that  no  person  shall  be  capable  of  acting  as  agent 
for  more  than  one  commissioner  at  one  time." 

Sect.  2  enacts :  "  That  no  person  shall  be  capable  of  acting  as  a  commissioner  or 
as  an  agent  of  a  commissioner  until  he  shall  have  made  and  subscribed  a  declara* 
tion  in  the  words  or  to  the  effect  set  forth  in  the  Schedule  (B.)  to  this  Act"  (13  Q.  B. 
145). 

Sect.  3  enacts :  ''  That  in  case  any  commissioner  shall  act  before  he  shall  have 
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♦The  QUEEN  v.  The  Inhabitants  of  the  County  of  SOUTH-  p^^^- 

AMPTON.     (Black  Bridge.)    June  18.  L  ^^^ 

The  QUEEN  v.  The  Same.     (Sandown  Bridge.) 

The  QUEEN  t;.  The  Same.     (Tinker's  Bridge.) 

Tb«  Isle  of  Wight  U  a  diTiiloo  of  tbo  conety  of  Soathampton,  but  has  no  separate  oommission 
of  the  peaoa.  Before  1842,  all  public  bridges  in  the  inland,  not  repairable  by  tenure,  were 
repaired  either  by  the  tithings,  parisbee,  or  townships  in  which  they  were  situate,  or  fVom  rates 
levied  on  all  the  parishes  in  the  island,  under  the  followihg  clreamstances.  The  island  having 
been  assessed  to  the  general  eonnty  rate,  and  appeals  against  such  assessment  having  been 
entered,  an  arrangement  was  made,  in  1774,  by  consent,  under  an  order  of  Quarter  Sessions, 
fixing  certain  proportions  to  be  paid  by  the  parishes  in  the  island  towards  the  general  county 
rate,  but  leaving  the  expense  of  bridges  and  the  house  of  eorreetion  in  the  island  to  be  raised 
by  a  local  rate ;  the  island  being  adjudged  and  declared  not  to  be  liable  to  pay  to  the  county 
bridge  rate  or  county  house  of  correction  ;  and  the  inhabitants  agreeing  to  erect  and  maintain 
houses  of  correction  and  bridges  within  the  island  at  their  own  sole  expense.  After  this 
arrangement,  the  practice  was  for  the  county  Quarter  Sessions,  on  the  application  of  the  Jus- 
tioM  for  the  Isle  of  Wight  division,  to  lay  a  rate,  in  the  nature  of  a  county  rate,  on  every 
pariah  in  the  island,  for  the  repair  of  the  faland  bridges  and  bridewell.  Till  1842,  there  had 
been  no  instance  of  the  general  county  rate  being  applied  to  the  repair  of  the  island  bridges. 
In  1813  Stat  63  G.  3,  o.  xoiL,  appointed  commissioners  for  the  repair  of  the  highways  in  the 
island,  with  power  to  make  assessments,  and  enacted  that  all  bridges  previously  repaired  by 
any  parishes,  tithings,  divisions,  or  townships  in  the  island  should,  for  the  future,  be  repaired 
"  in  such  and  the  same  manner,  and  by  such  and  the  same  ways  and  means,"  <*  as  other 
bridges"  "  usually  called  county  bridges"  within  the  island  had  been  accustomed  to  be  repaired. 
In  1842,  and  since,  the  island  was  assessed  generally  with  the  county,  and  no  separate  island 
rate  made.  Application  for  the  repair  oC  bridges  and  bridewells  in  the  island  had  been,  since 
that  time,  made  to  the  county  Quarter  Sessions. 

Held,  that  all  bridges  which,  at  the  time  of  the  passing  of  the  Act,  were  repairable  by  the  tith- 
ings,  Aa,  in  which  they  were  situate,  were  for  the  future  repairable  by  the  county  generally; 
and  that  the  arrangement  of  1774  did  not  affect  the  legal  liability  of  the  county,  and  was  no 
answer  to  an  indictment  against  it  for  non-repair  of  such  bridges. 

A  bridge  in  the  island,  originally  repaired  by  the  tithing,  was,  after  the  passing  of  the  Act, 
wholly  rebuilt  by  order  of  the  justices  for  the  island  division.  The  new  bridge  was  larger 
than  the  old,  and  different  in  form,  and  stood  higher  up  the  stream.  The  expense  of  the 
building  and  of  repairs,  were  defrayed  out  of  the  island  rate  imposed  under  the  arrangement 
of  1774.    The  conditions  prescribed  by  stat  43  G.  8,  c.  69,  were  not  obserred  in  building  it 

Held,  that  the  county  was  liable  to  repair  the  new  bridge. 

A  foot  bridge  formed  of  three  planks,  nine  or  ten  feet  long,  and  a  hand  rail,  and  which  carried 
a  publie  foot-path  across  a  small  stream,  was  held  not  to  be  repairable  ai  »  county  bridge, 
though  it  had  been  repaired  by  the  commissioners  under  the  above-mentioned  local  Act 

Thesb  were  indictments  for  the  non-repair  of  three  pablie  bridges, 
respectivelj,  in  the  Isle  of  Wight,  *in  the  eonnty  of  Southamp-  r4io^9 
ton.  The  defendants  pleaded  Not  Guilty  to  each.  The  indict-  *- 
ments  were  tried,  by  consent,  at  the  Somersetshire  Summer  Assizes, 
1851 ;  and  a  verdict  of  Guilty  was  taken  in  each,  subject  to  the  opinion 
of  this  Court  upon  the  following  statements  of  facts ;  the  question  in 
each  case  being,  Whether  the  inhabitants  of  the  county  of  Southampton 
were  liable  to  repair  the  bridge  specified  in  the  indictment.  If  they 
were  so  liable,  the  verdict  was  to  stand ;  if  they  were  not  liable,  tho 
verdict  to  be  set  aside  and  a  verdict  of  Not  Ghiilty  to  be  entered. 


•843] 


--L    1 

Black  Bridgb. 

The  bridge  mentioned  in  the  indictment  10  a  stone  bpidge,  nsed  by 
tbe  pablic,  and  erected  in  1840  under  the  circumstances  hereinafter 

.  mentioned,  in  the  place  of  an  ancient  public  bridge  of  wood  and  stone, 
which  always,  before  and  at  the  passing  of  the  local  Aet,  53  G.  3,  c 
xcii.,  hereinafter  mentioned,  had  been  used  to  be  repaired  bj  the  tithing 
of  Knighton,  in  the  parish  of  Arreton.  Before  1842  all  the  public 
bridges  in  the  Isle  of  Wight  not  repairable  by  tenure  had  been  main* 
tained  and  repaired  either  by  the  inhabitants  of  certain  tithings,  parishes, 
and  places  in  which  ihey  were  aituate,  or  by  rates  in  the  nature  of 

'  county  rates  levied  on  the  inhabitants  of  all  the  parishes  and  places  in 
the  island,  under  the  arrangement  hereinafter  mentioned.     From  1774 
until  1842  the  practice  was  for  the  justicea  of  the  Isle  of  Wight  diri* 
sion  to  apply  to  the  quarter  sessions  of  the  county  of  Hants  for  «<  a  rtte 
in  the  nature  of  a  county  rate ;"  and  thereupon  an  order  of  sessiofti 
was  made,  on  every  [parish  in  the  island,  for  a  rate  purporting  to  be  for 
repair  of  the  bridges  and  '''Bridewell  in  the  island,  and  for  other 
purposes  to  which  such  rate  was  by  law  applicable  within  the 
island.     Before  1774  entries  in  the  order  books  and  books  of  assessment 
of  the  general  county  rate  show  that  rates  were  at  various  times  made 
on  the  several  places  and  parishes  in  the  Isle  of  Wight ;  but  the  sums 
levied  thereon  were  not  uniform.     (The  case  then  set  out  all  the  entries 
found  in  the  existing  county  records,  down  to  1774,  which  related  to 
the  practice  upon  the  point  in  question.)    These  contributions  were . 
part  of  the  general  county  rates,  and  applied  indiscriminately  with  the 
contributions  of  the  main  land.    No  instance  is  known,  before  1842,  of 
the  application  of  the  general  county  rate  to  the  repair  of  an  island 
bridge ;  but  the  county  justices  of  the  Isle  of  Wight  division  were  Bsed 
to  expend  the  island  rate  in  the  nature  of  a  county  rate,  made  in  the 
manner  above  specified,  on  the  objects  for  which  it  had  been  directed  to 
be  applied  by  the  county  quarter  sessions,  i.  e.  <«  island  bridges  and  Bride- 
well ;*'  and  this  was  the  usage  and  practice  when  the  local  Aet  above 
referred  to  passed.     Until  very  recently  there  has  always  been  a  koose 
of  correction  or  Bridewell  for  the  Isle  of  Wight  in  Newport.    There  is 
not,  nor  ever  was,  a  commission  of  the  peace  for  the  bland,  whiek  is  a 
division  of  the  county  of  Southampton. 

In  1772,  the  Isle  of  Wight  having  been  assessed  to  the  genml  oooaty 
rate  in  common  with  th«  other  parts  of  the  county,  appeals  agaiaat  auek 
assessment  were  entered,  which  were  continued  to  1774,  when  arrange- 
ment  was  made,  by  consent,  at  the  general  quarter  sessions,  fixing  eor» 
tain  proportions  to  be  paid  by  the  parishes  in  the  Isle  of  Wight  towards 
the  general  county  rate,  but  leaving  other  items  of  expendltara,  via. 
*8441  ^^^^S^  *mA  house  of  corrootion,  to  be  raised  by  a  local  rate ;  ike 
^  terms  of  the  order  of  sessions  being  '  the  said  island  be 
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thereby  adjudged  and  declared  not  to  be  liable  or  subject  to  pay  the 
county  bridge  rate  or  to  the  house  of  correction ;  the  Isle  of  Wight 
agreeing  to  erect  and  maintain,  from  time  to  time,  houses  of  correction 
and  bridges  within  the  said  island.*'  (The  case  then  set  out  the  order 
of  Sessions,  by  which  it  was  ordered  that,  whenever  a  rate  of  3d.  in 
the  pound  should  be  made  on  the  county,  the  proportion  to  be  paid  by 
the  Isle  of  Wight  should  be  2702. ;  and  that  the  like  proportions  should 
be  observed  in  assessing  the  island  to  the  general  rate  upon  the  county 
more  or  less  than  Sd,  in  the  pound,  deducting  out  of  such  proportion 
such  sums  of  money  as  the  Isle  of  Wight  ought  to  have  paid  to  the 
bridges  and  houses  of  correction,  had  they  been  liable  thereto.) 

The  magistrates  acting  for  the  division  of  the  Isle  of  Wight  did,  by 
and  out  of  the  local  rate  levied  exclusively  on  parishes  in  the  Isle  of 
Wight  by  order  of  sessions,  and  made  in  the  form  above  stated,  from 
time  to  time  repair  such  public  bridges  in  the  island  as  were  of  the 
Batttre  of  county  bridges ;  and,  so  far  as  regards  general  county  rate, 
the  proportions  settled  by  order  of  sessions  in  1774,  and  subsequently 
in  1819,  were  alone  contributed  by  the  Isle  ef  Wight  down  to  1842. 

There  never  was  any  indictment  against  the  county  for  not  repairing 
bridges  in  the  Isle  of  Wight  previously  to  1842,  nor  any  indictment 
against  the  inhabitants  of  the  island  for  such  nonnrepair. 

In  1813  a  local  Act,  53  Geo.  8,  c.  zcii.,(a)  was  passed  *for  con-  r^ig  j  r 
Bolidating  the  management  of  all  roads  and  highways  in  the  Isle 
of  Wight,  and  appointing  commissioners  for  that  purpose. 

Sect.  67  enacts  as  follows:  ^'That  all  bridges,  drains,  and  sewers 
within  the  said  parishes,  and  places  aforesaid,  which  have,  previous  to 
the  passing  of  this  Act,  been  accustomed  to  be  repaired  by  any  parishes, 
tithings,  divisions,  or  townships,  within  the  said  island,  shall  from  and 
after  the  11th  day  of  October,  1813,  be  for  ever  repaired  and  kept  in 
repair  in  such  and  the  same  manner,  and  by  such  and  the  same  ways 
and  means,  as  other  bridges,  drains,  and  sewers,  usually  called  county 
bridges,  within  the  said  island,  have  been  and  are  accustomed  to  be 
repaired;  and  that,  from  and  after  the  said  11th  day  of  October  such 
particular  parishes,  tithings,  divisions,  and  townships,  shall  be  discharged 
from  the  exclusive  burden  of  keeping  and  maintaining  such  bridges, 
draiins,  and  sewers  in  repair." 

Sect.  81  enables  the  commissioners  to  build,  erect,  repair,  and  keep 
in  repair  any  bridge  or  bridges,  arch  or  arches,  upon  any  part  or  parts 
of  the  roads  in  the  island,  and  across  any  river,  stream,  ditches,  or 
drains  therein  or  contiguous  thereto,  making  recompense  to  the  owners 
or  occupiers  of  lands  for  damage  done  to  them.  Sects.  53,  55,  62, 
empower  the  commissionen  to  assess  the  inhabitants  for  the  repairs  of 
^e  highways. 

In  1838,  1839,  and  1840  the  justices  of  the  Isle  of  Wight  division 

ia)  LomI  and  penonal,  pabUo;  "For  amending  the  roads  and  highways  in  the  Isle  of  Wight.^' 
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repaired  Black  Bridge  out  of  the  island  rate  so  made  hj  order  of 
Quarter  Sessions  as  aforesaid.  In  1840  it  was  wholly  rebuilt  by  them 
out  of  the  island  rate,  with  stone,  with  one  arch.  The  old  bridge  was 
narrower  by  three  or  four  feet,  and  consisted  of  stone  walls  at  each  end, 
with  oak  timber  trees  placed  from  one  wall  to  the  other  across  the  stream. 
*R4fi1  -^^^^^^  ^^^  *^^®8  *were  planks,  upon  which  gravel  was  placed, 
•^  and  the  road  over  the  bridge  formed.  This  old  bridge  was  re- 
paired about  forty  years  ago,  just  before  the  passing  of  the  local  Act 
above  mentioned,  when  new  timbers  and  planks  were  substituted  in  place 
of  the  old  ones,  which  were  decayed ;  but  the  walls  were  not  then  dis- 
turbed. This  work  was  done  at  the  expense  of  the  tithing  of  Knighton, 
^he  side  fences  to  the  bridge  then  consisted  of  posts  and  rails.  The 
wall  portion  at  each  end  was  left  standing  until  the  rebuilding  in  1840. 
The  justices  of  the  island  built  this  new  bridge  in  1840  without  observ- 
ing any  of  the  forms  required  by  stat.  43  6.  8,  c.  59.(a) 

In  1842  the  county  again  proposed  to  assess  the  Isle  of  Wight  in 
common  with  the  rest  of  the  county,  according  to  a  fresh  valuation 
made  under  stat.  55  G.  3,  c.  Sl,(i)  and  stat.  56  G.  8,  c.  49,(c)  and  with- 
out reference  to  the  old  proportions :  and,  in  consequence  of  the  opinions 
of  counsel  then  given,  such  assessment  was  made,  and  has  since  con- 
tinued, and  has  been  from  time  to  time  paid ;  and  the  Isle  of  Wight  has 
ever  since  been  included  in  the  general  assessment ;  and  no  separate 
*M71  ^^^^^  *TAte  has  been  made  at  the  Quarter  Sessions :  but  applica- 
-'  tions  have  been  made,  from  time  to  time,  to  the  justices  of  the 
general  Quarter  Sessions  at  Winchester,  to  repair  bridges  and  bridewells 
in  the  Isle  of  Wight  when  the  repairs  became  necessary. 

In  January,  1847,  Black  Bridge  was  repaired  by  the  county  magis- 
trates, when  the  sum  expended  was  21.  15«. ;  and  a  like  repair  has  been 
once  made  by  the  same  magistrates,  but,  on  this  last  occasion,  without 
prejudice  to  the  question  of  liability.  The  commissioners  of  highways 
under  the  above-mentioned  local  Act  have  repaired  the  road  over  the 
bridge,  and  for  one  hundred  yards  on  either  side  thereof|  since  the  pass- 
ing of  the  local  Act  down  to  1842. 

(a)  <«  For  remedying  certain  defects  in  the  lawi  relative  to  the  building  and  repairing  of  eooaly 
bridget/'  Ao. 

Sect  5  enacts :  "  That  no  bridge  hereafter  to  be  erected  or  built  in  any  eonnty,  by  or  at  tbi 
ezpenie  of  any  individaal  or  private  person  or  penone,  body  politic  or  corporate,  shall  be  deemed 
or  taken  to  be  a  county  bridge,  or  a  bridge  which  the  iohabitanti  of  any  county  shall  be  con- 
pollable  or  liable  to  maintain  or  repair,  unless  such  bridge  shall  be  erected  in  a  substantial  sad 
commodious  manner,  under  the  direction  or  to  the  satisfaction  of  the  county  surveyor,  or  penoo 
appointed  by  the  justices  of  the  peace  at  their  general  quarter  sessions  assembled  f  ''and  vhiA 
surveyor,  or  person  so  appointed,  is  hereby  required  to  superintend  and  inspect  the  ereetioo  of 
such  bridge,  when  Uiereunto  requested  by  the  party  or  parties  desirous  of  erecting  the  sans.* 
Beet  7  declares  that  the  Act  is  not  to  extend  to  bridges  maintained  or  repaired  by  rsason  ef 
tenure  or  prescription. 

•    (6)  To  amend  an  Act  (12  G.  2,  o.  29)  <'for  the  more  ea^  assessing,  ooUeetIng,  and  levying  of 
county  rates." 

(e)  Explaining  and  amending  stat  55  G.  3,  o.  51. 
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The  case  was  argued  in  last  Easter  term.(a) 

Crowder^  for  the  prosecution. — The  county  is  llahle  to  repair  this 
bridge.  All  bridges  of  this  kind  must,  since  stat.  58  Geo.  8,  c.  xcii., 
B.  67,  be  repaired  in  the  same  way  as  those  usually  called  county  bridges ; 
that  is,  since  1842,  at  the  expense  of  the  county.  The  defendants,  in 
order  to  rebut  this  liability,  must  show  a  distinct  liability  on  the  part  of 
some  one  else.  [Lord  Campbell,  G.  J. — It  seems  an  unreasonable  con- 
Btraction  of  the  Act  to  hold  that  it  imposed  upon  the  county  the  repair 
of  these  bridges.  Did  it  not  merely  include  them  among  the  bridges 
for  the  repair  of  which  a  separate  island  rate  was  made  ?]'  The  separate 
island  rate  was  made  under  an  arrangement  between  the  county  and  the 
island,  and  did  not  destroy  the  common  law  liability  of  the  county  to 
repair  within  the  *island :  the  island  repaired  for  the  county,  in  r^^o^o 
consideration  of  being  exempted  from  payment  to  the  county  ^ 
bridge  rate  and  to  the  county  house  of  correction.  Since  1842  this 
arrangement  has  been  discontinued,  and  the  county  repairs  all  county 
bridges  within  the  island.  Therefore,  under  sect.  67,  this  bridge,  being 
one  which  was  formerly  repaired  by  the  tithing,  must  now  be  repaired 
by  the  county.  It  will  be  contended  that  this  is  not  a  county  bridge^ 
within  Stat.  43  Geo.  8,  c.  59,  s.  5,  inasmuch  as  it  was  not  rebuilt  under 
the  directions  of  the  county  surveyor.  But  it  is  not  a  new  bridge  within 
the  meaning  of  that  Act ;  it  is  substantially  the  same ;  Rex  v,  Devon, 
5  B.  &  Ad.  888  (E.  G.  L.  B.  vol.  27) ;  and  therefore  sect.  5  does  not 
apply. 

Kinglake^  Seijt.,  for  the  defendants. — The  county  is  not  liable.  Be- 
fore Stat.  53  G.  3,  c.  xcii.,  all  bridges  in  the  island  were  repaired  in  one 
of  three  ways,  viz.,  ratione  tenursB ;  by  the  tithings  or  parishes ;  or  by 
rates  in  the  nature  of  county  rates,  made  under  the  arrangement  of 
1774.  In  no  case  were  they  repaired  by  the  county.  [Lord  Gamp- 
bell,  C.  J. — The  county  did  not  repair  in  fact ;  but  it  may  nevertheless 
have  been  liable  to  repair  in  some  cases.]  The  practice,  under  the 
arrangement  of  1774,  was  to  make  a  separate  rate,  apart  from  the 
county  rate,  for  the  repair  of  the  county  bridges  in  the  island ;  and  the 
island  was  exempted  from  the  county  rate  for  the  repair  of  bridges  in 
the  county,  evidently  in  consideration  of  its  liability  to  repair  its  own 
bridges.  [Lord  Gampbkll,  G.  J. — But  the  rate  was  in  the  nature  of  a 
county  rate;  and  was  made  by  the  justices  for  the  county.]  At  all 
events  this  particular  bridge  was  one  of  those  originally  repaired  by  the 
■  tithing.  Then  stat.  53  G.  3,  c.  xcii.,  does  not  throw  the  repair  of  bridges 
of  this  class  *upon  the  county;  but,  recognising  the  arrange-  r,»Q4Q 
iDent  of  1774,  provides  that  they  shall  be  repaired  in  the  same  ^ 
way  as  those  island  bridges  usually  called  county  bridges ;  that  is,  by 
a  separate  island  rate.     Sects.  53,  55,  62,  give  the  Gommissioners  under 

(<x)  Saturday,  May  Ist    Before  Lord  Campbell,  0.  J.,  Wightman,  Erie,  and  Crompton,  Jft 
The  other  caiet  were  argued  on  the  aame  day  before  the  Mme  Jadgef. 
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the  Act  power  to  make  assessments  upon  the  inhabitants  of  fli3  island 
for  the  repair  of  the  highways ;  which  tends  to  show  that  it  could  not 
have  been  the  intention  of  the  Act  to  cast  the  repair  of  the  bridges  in 
the  island  upon  the  county  at  large. 

Secondly,  stat.  43  G.  8,  c.  59,  applies  here.  The  present  bridge  is 
clearly  a  new  bridge;  the  case  states  that  it  has  been  entirely  rebuilt; 
and  it  was  rebuilt,  not  for  the  purpose  of  repair,  but  of  substitution. 
Rex  V,  Devon  is  not  in  point ;  there  the  bridge  had  been  carried  away 
by  a  flood,  and  the  county  was  liable  to  replace  it. 

Cfrowder,  in  reply. — The  island  was  liable  to  repair  the  county  bridges 
in  the  island  only  as  long  as  the  agreement  of  1774  was  acted  upon ; 
and,  even  during  that  period,  such  liability  did  not  arise  by  law.  The 
practice  under  the  agreement  has  been  discontinued ;  the  county,  thn^ 
fore,  is  now  liable  to  repair  all  the  county  bridges  in  the  island.  Sects. 
58,  55,  62,  cannot  control  the  express  provisions  of  sect.  67. 

Our.  adv.  mc ft. 
Sandowk  Briboe. 

The  ease,  in  addition  to  the  facts  stated  in  the  preceding  case  as  to 
the  practice,  before  and  after  stat.  58  G.  3,  c.  xcii.,  with  respect  to  the 
*fL<>01  ^®P^^^  ^^  bridges  *within  the  island,  and  the  mode  of  rating,  set 
^  out  the  following  facts  with  respect  to  the  particular  bridge. 

The  bridge  mentioned  in  the  indictment  is  a  stone  and  brick  bridge, 
used  by  the  public,  and  erected  since  1818,  under  the  circumstances 
hereinafter  mentioned,  instead  of  an  ancient  public  bridge  of  stone, 
called  by  the  same  name,  situate  in  the  tithing  of  Sandown,  in  the  parish 
of  Brading,  across  the  same  stream  of  water;  which  bridge  always, 
before  and  at  the  passing  of  the  local  Act,  58  G.  8,  c.  xcii.,  had  been 
used  to  be  repaired  by  the  tithing  of  Sandown. 

The  present  bridge  was  built  in  1814,  since  the  passing  of  the  local 
Act  above  mentioned.  The  old  one  was  of  stone,  and  narrow  dimen- 
sions, sufficient  only  for  one  carriage  or  wagon  to  pass  at  a  time ;  and 
stood  in  a  different  position,  rather  lower  down  the  stream.  This  bridge 
had  two  arches,  and  was  generally  used  for  carriages  only  when  there 
was  a  great  depth  of  water.  At  other  times  carriages  used  to  pass 
through  the  stream.  This  bridge  being  out  of  repair,  the  justices  for  the 
island  division  caused  the  present  new  bridge  to  be  built,  of  stone  and 
brick,  of  greater  width  than  the  old  one,  and  sufficient  to  enable  two 
carriages  to  pass  each  other.  It  consists  of  one  arch  only ;  and  the 
road  has  been  raised  at  each  end,  so  that  all  carriages  now  regularly 
pass  over  at  all  times.  The  expense  of  the  new  bridge  was  defrayed 
out  of  a  local  rate  ordered  by  the  Quarter  Sessions  of  the  county  in  the 
manner  hereinbefore  described,  and  levied  on  the  inhabitants  of  the 
island.  In  the  erection  of  the  bridge  the  justices  of  the  island  division 
employed  a  local  surveyor,  but  did  not  comply  with  any  e'  '  *  -directions 
of  stat.  43  G.  8,  c.  59.    Before  1842  the  new  brii' 
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repaired^  *by  order  of  the  justices  of  the  island  diyieion,  from  r^ro^i 
the  local  rate  ordered  and  levied  as  aforesaid.  In  1849  it  \?as  ^ 
repaired  by  an  order  of  Quarter  Sessions,  but  without  prejudice  to  the 
question  of  liability.  The  Commissioners  of  Highways  under  the  above 
named  local  Act  have  always  repaired  the  road  over  the  bridge  and  one 
hundred  yards  at  each  end,  down  to  the  year  1842. 

OrawdeTy  for  the  prosecution. — It  will  be  contended,  in  addition  to 
the  general  question  as  to  the  liability  to  repair,  that  this  bridge,  having 
been  built  higher  up  the  stream  than  the  old  bridge  for  which  it  was 
substituted,  is  a  new  bridge  within  the  meaning  of  stat.  48  G.  8,  c.  59, 
and  that  the  provisions  of  that  statute  have  not  been  complied  with« 
But  it  was  built  by  the  order  of  the  justices  for  the  island  division^ 
acting  for  the  county  at  large ;  and  the  expense  was  defrayed  out  of  the 
island  rates.  Stat.  48  O.  3,  c.  69,  s.  5,  does  not,  therefore,  apply^ 
inasmuch  as  the  bridge  has  not  been  built  ^^by  or  at  the  expense  of  any 
individual  or  private  person  or  persons." 

Kinglake^  Serjt.,  for  the  defendants.— The  justices  for  the  island 
division,  as  such,  had  no  authority  to  order  the  bridge  to  be  rebuilt* 
[EaLE,  J. — ^May  they  not  act  as  a  committee  appointed  by  the  Quarter 
Sessions  ?]  That  does  not  appear  to  have  been  the  fact.  If  they  acl 
as  justices  for  the  division  only,  they  must  be  considered  as  private  per* 
sons  within  the  statute.  In  Rex  v.  Derby,  8  B.  &  Ad.  147  (E.  C.  L.  R. 
vol.  27),  trustees  under  a  local  turnpike  Act  were  held  to  be  private 
persons  within  sect.  5.  The  building  of  this  bridge  is,  practically,  the 
same  thing  as  the  widening  "^of  the  old  bridge ;  and,  if  that  is  r^i^z-o 
done  on  behalf  and  at  the  expense  of  the  island,  the  island  is  ^ 
bound  to  repair,  if  it  was  liable  to  repair  the  old  bridge,  according  to 
the  principle  laid  down  in  Regina  v.  Adderbury  East,  5  Q.  B.  187  (E. 
C.  L.  R.  vol.  48).  This  question  was  discussed  in  Rex  v.  West  Riding 
of  Yorkshire,  6  Burr.  2594.  [Wightman,  J. — If  the  old  bridge  had 
been  a  county  bridge  in  the  island,  instead  of  a  bridge  repaired  by  the 
tithing,  who  would  be  liable  to  repair  the  new  bridge  ?]  It  would  be 
difficult  to  say,  if  it  had  been  built  by  order  of  the  justices  for  the  island 
division.  Probably  the  island  would'  be  liable,  under  stat.  22  H.  8,  c* 
5.(a)  [Lord  Campbell,  G.  J.— How  would  the  rate  be  raised  in  that 
case  ?]  Perhaps  one  general  rate  would  be  necessary,  under  stat.  12 
a  2,  c.  29.(6) 

Orowder  replied.  Cur.  adv.  vulU 

Tinkbr'b  Bridge. 

Tbe  case,  in  addition  to  the  details  as  to  the  repairing  of  bridges  in 
the  island,  and  the  practice  as  to  rating  in  respect  of  such  repairs,  stated 
that  Tinker's  Bridge  is  an  ancient  foot  bridge  in  the  parish  of  Shorwell, 
formed  by  three  planks  and  a  handrail,  over  a  small  stream  running 

(a)  •<  For  bridget  and  bigbwayf." 

(6)  '<  For  tbe  moro  May  Ma«Min|C,  oollecting,  and  leTjbg  of  county  rataa." 
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Uftbility  in  others,  we  are  of  opinion  that  there  shoald  in  this  case  1)« 
jadgment  for  the  Crown. 

There  were  two  other  cases  against  the  county,  for  non-repair  of  two 
other  bridges  in  the  island,  Sandown  Bridge  and  Tinker's  Bridge.  Th4 
case  of  Sandown  Bridge  turned  upon  the  same  question  as  that  npoB 
which  we  have  just  expressed  our  opinion.  Some  minor  points  irert 
made  in  it,  which  were  in  effect  disposed  of  during  the  argument ;  and 
our  judgment,  therefore,  in  this  case,  as  well  as  in  that  of  Black  Bridge, 
will  be  for  the  Grown. 

In  the  case  of  Tinker's  Bridge,  we  were  of  opinion  at  the  time  of  the 
argument,  and  are  still,  upon  the  facts  stated  in  the  case  with  reference 
to  that  bridge,  that  it  was  not  such  a  bridge  as  the  county  woald  be 
bound  to  repair  as  a  county  bridge ;  and  in  that  case  oar  judgment  is 
for  the  defendants. 

Verdicts  for  the  Crown  on  the  first  two  indictments  te 

stand. 
Yerdiot  to  be  entered  for  the  defendants  on  the  third. 


^^.,-,  *MARDALL  v.  THELLITSSON  and  Others,  Executors  of 
^^' J      WILLIAM  THEOBALD,  Decea8ed.(a)    June  18. 

An  exMator  sued,  m  raoh,  for  a  debt  which  aoonied  to  the  plaintiff  from  the  testator  in  hii  life- 
time, may  set  off  a  debt  for  money  had  and  reeeired  to  defendant's  U8e»  as  ezecator,  mdI 
money  dae  on  an  aooount  stated  with  him  as  executor,  since  the  death  of  the  testator;  nek 
debto  being  mutnal,  within  sUt  2  O.  2,  e.  22,  s.  IS. 

Assumpsit.  The  first  three  counts  stated  that  the  testator  William 
Theobald,  in  his  lifetime,  was  indebted  to  the  plaintiff  for  work  and 
labour,  money  paid,  and  money  due  on  an  account  stated,  respectiTely; 
averring  promises  by  testator  in  his  lifetime.  The  fourth  count  set  oat 
a  special  contract  between  plaintiff  and  testator,  and  breach  thereof 
by  the  latter.  The  fifth  count  was  for  money  due  trota  defendants,  as 
executors,  on  an  account  stated  between  plaintiff  and  defendants,  as 
executors,  averring  a  promise  by  defendants  as  such  executors. 

Third  plea:  To  the  first,  second,  third,  and  fifth  counts,  a  setoff  for 
money  had  and  received  by  plaintiff  to  the  use  of  defendants,  as  execu- 
tors as  aforesaid,  and  for  money  due  frsm  plaintiff  to  defendants  as 
executors,  on  an  account  stated  between  them. 

Replication,  to  third  plea,  traversing  the  set-off^     Issue  thereon. 

There  were  other  issues  in  fact. 

On  the  trial  before  Lord  Campbell,  0.  J.,  at  the  Middlesex  Sittingi 
after  last  Hilary  Term,  a  verdict  was  given  for  the  plaintiff  on  all  the 
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i(»ae8  except  that  on  the  third  pies,  and  for  the  defendants  upon  the 
issue  on  the  third  plea.  Shety  Serjt.,  in  Easter  Term  following, 
^obtained  a  rule  nisi  for  judgment  non  obstante  veredicto  on  r,»o;^ 
that  issue.(a)    In  last  Trinity  Term,(J)  •- 

Ohannelly  Serjt.,  and  0,  W.  Woedy  showed  cause. — ^First,  to  entitle 
the  plaintiff  to  judgment  non  obstante  veredicto,  it  must  be  shown,  not 
only  that  the  plea  is  bad  in  law,  but  that  it  is  bad  for  confessing  the 
cause  of  action  without  avoiding  it.  In  fact,  judgment  non  obstante 
Teredicto  is  called  <<  judgment  as  upon  confession"  in  some  of  the 
treatises  on  pleading;  Stephen  on  Pleading,  p»  108,  (5th  ed.)  But 
here  the  plea  is  not  in  confession  and  avoidance.  [Lord  Campbell, 
C.  J. — ^I  should  have  thought  that  a  plea  of  set-off  was  peculiarly  a 
plea  in  confession  and  avoidance.]  The  real  gist  of  the  plea  is  a  denial 
that  the  defendant  is  indebted,  the  reason  given  being  that  there  is  a 
eross  debt  due  from  the  plaintiff.  Next,  the  plea  is  good  in  itself.  The 
objection  is,  that  the  defendants  are  not  entitled  to  set  off  a  debt  due 
from  the  plaintiff  to  them  as  executors  against  a  debt  due  to  the  plain- 
tiff from  the  testator  in  his  lifetime ;  that  the  set-off  is  so  pleaded, 
being  pleaded  to  all  the  common  counts ;  and  that,  being  bad  as  to 
part,  it  does  not  answer  all  the  cause  of  action  to  which  it  is  pleaded. 
But  a  debt  of  this  kind  may  be  set  off  where  the  executor  sues  in  the 
character  of  executor,  though  not  if  he  sues  in  his  own  name.  That 
was  the  distinction  taken  in  Shipman  v,  Thompson,  Willes,  108 ;  and 
it  ♦is  noticed  in  2  Williams  on  Executors,  p.  1696  (4th  ed.).  rmora 
[Lord  Campbell,  0.  J. — The  language  of  stat.  2  G.  2,  c.  22,  ^ 
8.  13,  is  that,  <<  if  either  party  sue  or  be  sued  as  executor  or  adminis- 
trator, where  there  are  mutual  debts  between  the  testator  or  intestate 
and  either  party,  one  debt  may  be  set  against  the  other."  Here  the 
debts  set  off  against  each  other  are  not  mutual ;  one  is  between  the 
testator  and  the  plaintiff,  the  other  between  the  testator's  executors, 
as  such,  and  the  plaintiff.]  The  debt  between  the  testator's  executors, 
as  such,  and  the  plaintiff  is,  substantially,  a  debt  between  the  testator 
and  the  plaintiff;  it  is  claimed  as  part  of  his  estate,  and  is  clearly  a 
debt  within  the  contemplation  of  the  statute.  In  Blakesley  v.  Small- 
wood,  8  Q.  B.  588  (E.  C.  L.  R.  vol.  55),  it  was  held  that  in  an  action 
against  an  executor,  on  an  accoun*;  stated  by  him  as  such,  the  defend- 
ant might  set  off  a  debt  due  from  the  plaintiff  to  the  testator  in  his 
lifetime.  That  was  the  converse  of  the  present  case.  [CROMPTOif, 
J. — There  is  this  distinction,  as  regards  a  set-off,  between  an  action  by, 
and  an  action  against,  an  executor :  that  in  the  first  case  the  assets 
might  be  affected,  if  the  defendant  set  off  a  debt  due  from  the  testator 
to  him :  in  the  second  case  the  assets  would  not  be  affected.] 

(a)  ffmm/rey  obtained  a  oroM  rale  to  enter  a  rerdiet  for  the  defendants  npon  the  fbnrth  oootrt^ 
on  a  qaeatlon  as  to  the  effMt  of  the  evidenoe :  on  eaneo  being  shown*  the  rale  was  made  abfo* 
Inte.    T»  <-  lot  thonght  necessarj  to  report  the  argument  on  this  point. 

{y  2d.    Before  Lord  Campbeli,  C^  J.,  Coleridge^  Srle^  and  Cmmpton,  Ji. 


Oghy  contri. — The  defendants  can  rely  only  on  stat.  2  Geo.  2,  e.  SH; 
and  the  debt  pleaded  here  by  way  of  set-off  is  not  a  mutual  debt  within 
that  statute.  The  defendants  might  have  sued  the  plaintiff  for  the 
debt  in  question,  but  cannot  set  it  off  in  an  action  against  them  to  re- 
cover a  debt  due  from  the  testator.  Sect.  13  of  stat.  2  Geo.  2,  c.  22, 
*Rf)01  ^PP^^^^  ^^^7  ^  cro9B  debts  in  the  *same  right.  The  distinction 
^  taken  as  to  Shipman  v.  Thompson  is  immaterial.  That  case  and 
Tegetmeyer  v.  Lumley(a)  are  in  point  for  the  plaintiff. 

Cur,  adv.  mft. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  pf  the  Court 

Upon  a  rule  for  judgment  non  obstante  veredicto,  the  question  is 
raised,  whether  a  debt  due  to  the  defendants,  as  executors,  for  monej 
had  and  received  after  the  death  of  the  testator  can  be  set  off  against 
a  debl  due  from  the  defendants,  as  executors,  having  become  due  from 
the  testator  before  his  death.  Stat.  2  G.  2,  c.  22,  gives  the  right  of 
set-off  where  there  are  mutual  debts  between  the  plaintiff  and  the  de- 
fendant :  and  the  debts  above  mentioned  are  comprised  in  these  words, 
they  being  mutual  and  due  in  the  same  right  between  the  plaintiff  and 
defendant.  Although  the  second  clause,  authorizing,  in  the  case  of  a 
suit  by  or  against  an  executor,  the  set-off  of  a  debt  due  from  the  testa- 
tor, does  not  apply,  we  think  that  clause  was  not  intended  to  restrict 
the  operation  of  that  which  preceded. 

This  construction  was  adopted  in  Blakesley  v.  Small  wood ;  and  a  set- 
off of  a  debt  from  the  plaintiff  to  the  testator  was  allowed  against  a 
count  upon  an  account  stated  by  the  executor  with  the  pl^tiff. 
Against  this  view  the  plaintiff  contended  that  such  a  set-off  had  been 
held  illegal  in  Shipman  v.  Thompson  and  the  cases  referred  to  in 
Willes,  264,  in  notis. 

♦ftRll  ^^^'  ^P^^  examination,  these  authorities  do  not  ^appear  to 
^  support  the  position  contended  for.  In  Shipman  v.  Thompson 
the  plaintiff  sued  for  money  due  to  the  testator,  received  by  the  defend- 
ant after  his  death,  and  the  defendant  attempted  to  set  off  a  debt  from 
the  testator  before  his  death ;  so  that  the  question  appears  the  same, 
the  parties  being  reversed.  But  the  plaintiff  in  that  case  sued  in  his 
own  right,  and  not  as  executor :  this  he  had  the  option  of  doing  m 
respect  of  money  received  after  the  death ;  and,  as  he  was  suing  m 
his  own  right,  a  de1/t  due  from  the  testator  was  not  a  mutual  debt 
within  either  clause  of  the  statute.  In  respect  of  such  a  debt  the 
executor  may  sue  in  either  capacity ;  and,  by  suing  in  his  own  right, 
and  so  preventing  the  set-off,  ho  prevents  a  creditor  from  interfering 
with  the  distribution  of  assets ;  while,  on  the  other  hand,  if,  when  sued 
as  executor  for  a  debt  due  before  the  death,  he  is  allowed  to  treat  a 
debt  accruing  after  the  death  as  due  to  him  as  executor,  the  same 
mischief  is  prevented.    A  plaintiff,  while  wrongfully  withholding 

(a)  Hot*  (a)  to  HatohiMon  «.  f »  WSUm^  SM. 
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eqaal  to  the  debt  Le  claims^  ought  not  to  be  allowed  to  take  from  the 
assets  a  further  amount  in  payment  of  that  debt,  and  force  the  executor 
to  the  risk  and  waste  of  another  action  for  the  assets  so  wrongfully 
withheld,  instead  of  making  a  set-off  in  the  first  action. 

Rule  discharged.(a) 

(a)  S«e  p.  857,  noto  (a). 


In  general,  the  decisions  upon  the  4  Watts  &  Serg.  19.     In  accordance 

English  statutes  of  set-off  are  respected  with  the  decision  in  the  text,  are  An* 

in  this  country  as  guides  in  the  con-  tony  v.  Miller,  1  Georgia,  30 ;  Gallo- 

struction  of  our  own  Acts  of  Assembly,  way's  Appeal,  6  Barr,  37.     A  set-off 

though  in  some  of  the  states  the  lat-  cannot  be  admitted  in  a  suit  brought  by 

ter  are  more  comprehensive  than  the  or  against  exeeutors  or  administrators, 

former :  Gordon  v.  Bowne,  2  Johnson,  where  it  disturbs  the  due  course  of  dis- 

150 ;  Ellmaker  v.  The  Franklin  Fire  tribution  of  the  assets :  Murray  v.  Wil- 

los.  Co.,  6  Watts  &  Serg.  444.     Set-  liamson,  3  Binney,  135;  Bosler  v.  Ex- 

off  exists  however  only  when  it  is  au-  change  Bank,  4  Barr,  34. 
thorized  by  statute  :  Ulrich  v.  Berger, 


♦MACKENZIE  v.  The  SLIGO  and  SHANNON  Railway  j-^gg^ 

Company.     June  18.  '■ 

The  Joint  Stock  CompAoies  WiDdlng-ap  AmendmeDt  Act,  1849  (12  A  13  Viot  o.  108),  exeeptf» 
by  sect.  1,  from  the  application  of  the  Joint  Stock  Companies  Windlng-ap  Act,  1848  (11  A  12 
Vict  e.  45),  railway  companies  incorporated  by  Act  of  Parliament  The  Abandonment  of  Rail- 
ways Act,  1850  (13  A  14  Vict  c<  83),  s.  SO,  enacts  that,  notwithstanding  such  provision,  the 
two  first-mentioned  Acts  shall  apply  to  any  snch  incorporated  railway  company  in  respeet  of 
which  an  order  fur  winding  it  up  may  have  been  made  before  the  passing  of  The  Joint  Stock 
Companies  Winding-up  Amendment  Act,  1849,  and  that  Uie  proceedings  for  winding-up  the 
same  shiill  be  carried  on  under  the  Winding-up  Acts  of  1848  and  1849,  or  either  of  them. 
Per  Lord  Campbell,  C.  J. :  stat  13  A  14  Vict  o.  83,  is  retrospective,  and  renders  valid  proceed- 
ings taken,  before  the  passing  of  Uiis  Act,  for  the  dissolution  of  a  railway  company  incorpo- 
rated by  statute. 

The  omission  by  a  creditor  of  a  railway  company  to  prove  his  debt  before  the  Master,  under  Tho 
Joint-Stock  Companies  Winding-up  Act,  1848,  sect  73,  cannot  be  pleaded  in  bar  to  an  action 
against  the  Company  by  such  creditor.  The  proper  mode  of  stopping  the  action  is  to  apply, 
under  that  section,  for  a  Judge's  order  to  stay  proceedings  until  proof  be  made. 

Assumpsit  on  an  award,  by  which  defendants  were  ordered  to  pay 
to  plaintiff  a  certain  sum  of  money.  Breach,  Non-payment.  There 
was  also  a  count  on  an  account  stated.  The  writ  was  issued  on  8th 
March,  1850. 

Fourth  plea :  That  defendants,  to  wit,  on,  &c.,  and  thence  and  until 
the  making  of  the  order  absolute  for  dissolution  thereinafter  mentioned, 
were  a  trading  or  commercial  company,  viz.  a  railway  company,  incor- 
porated by  The  Sligo  and  Shannon  Railway  Act,  1846 ;  and  that,  after 
14th  August,  1848,  and  before  the  making  of  the  said  order  absolute,  a 
petition  was  presented  to  the  Court  of  Chancery  by  four  of  the  directors 
and  shareholders  of  the  Company,  alleging  that  an  action  at  law  had 
been  commenced,  and  was  then  pending,  by  the  plaintiff  against  the 


Company,  that  there  was  no  probability  of  the  railway  being  eompleted, 
and  that  the  Ccmipany  had  ceased  to  carry  on  bnsinesSy  and  waswbcJly 
insolvent  and  unable  to  meet  its  engagemraits,  and  praying  that  thB 
Company  might  be  dissolved  and  woond  up  under  the  provisions  of  Tbe 
Joint  Stock  Companies  Winding-up  Act,  1848 ;  that  the  said  Court 
*AR^1  ^considered  that  it  was  just  and  equitable  that  the  said  Company 
-'  should  be  so  dissolved  and  wound  up ;  and  that  the  said  petition 
was  afterwards,  and  before  the  making  of  the  said  order,  to  wit,  2Tth 
April,  1849,  advertised  in  the  London  Gazette,  and  was,  with  a  eopy 
of  the  said  Gazette,  served  at  the  office  of  the  Company,  upon  the  secre- 
tary :  and  that  afterwards^  and  before  1st  August,  1849,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.,  by  an  order  of  the  Court 
of  Chancery,  it  was  ordered  that  the  Company  should  be  dissolved  and 
wound  up  under  the  provisions  of  the  said  Joint  Stock  Cempames 
Winding-up  Act,  and  that  it  should  be  referred  to  the  Master  to  irind 
up  the  affairs  of  the  Company  ;  and  that,  by  reason  of  the  premises,  die 
Company  became  and  was,  from  the  date  of  the  said  last-mentioned 
order,  absolutely  and  wholly  dissolved.     Verification. 

The  fifth  plea  contained  the  same  allegations  as  the  fourth  plea :  and 
alleged,  in  addition,  that,  after  the  making  of  the  said  order  absolute, 
to  wit,  on  24th  May,  1849,  the  said  order  absolute  was  carried  in  before 
the  said  Master,  and  that,  by  his  direction,  advertisements  were  palt- 
lished  in  two  successive  numbers  of  the  London  Grazette,  and  in  three 
other  newspapers,  by  which  notice  was  given  that  the  said  Master 
would,  at  a  day,  hour,  and  place  therein  mentioned,  being  a  day  within 
fourteen  days  from  the  day  of  publication  of  the  first  of  the  said  adier- 
tisements,  to  wit,  on,  &c,  appoint  an  official  manager  of  the  said  Company 
under  the  said  Joint  Stock  Companies  Winding-up  Act ;  and  that  after- 
wards, and  within,  fourteen  days  from  the  day  of  publication  of  the  first 
of  the  said  advertisements,  and  before  the  commencement  of  this  suit,  the 
4(AfU1  ^^^^  Master  appointed  one  *J.  E.  C.  official  manager  of  the  said 
^  C<Hnpany,  who  then  accepted  the  said  appointment,  and  became 
and  was,  and  still  is,  the  official  manager  of  the  said  Company :  and 
that  since  the  appointment  of  the  said  official  manager  no  permission 
whatever  had  been  given  by  the  said  Master  to  the  plaintiff  to  com- 
mence or  proceed  with  the  present  action,  or  any  action  whate?er, 
agaiust  the  defendants,  or  against  any  other  person  representing  the 
said  Company ;  and  that  no  proof  of  the  plaintiff's  debt  bad  at  any  time 
been  made  before  the  said  Master  or  otherwise.     Verification. 

General  demurrer  to  both  pleas»    Joinder. 

The  cause  was  argued  last  Ternu(a) 

Mat/mondj  for  the  plaintiff. — The  fourth  plea  is  bad.  First,  Thi 
Joint  Stock  Companies  Winding-up  Act,  1848  (11  &  12  Vict.  o.  45), 

ies  incorporated  by  Act  of  ParUament 

— iMO,  C.  J.|  Coltridge  and  Bila^  Jt. 
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Sect.  1,  -winch  declares  to  what  companies  the  Act  is  to  applj,(a) 
^certainly  does  not  include  railway  companies  of  that  descrip-  r^o/»^ 
tion;  and  sect.  1  of  The  Joint  Stook  Companies  Winding^np  '- 
Amendment  Act,  1849  (12  k  18  Vict.  c.  108),  which  amends  and 
explains  The  Joint  Stock  Companies  Winding-up  Act,  1848,  and  which, 
by  sect.  38,  is  to  be  taken  as  part  of  that  statute,  expressly  excepts  from 
the  application  of  the  Act  of  1848,  «  railway  companies  incorporated 
by  Act  of  Parliament."  At  all  events,  therefore,  any  proceedings 
taken  under  that  Act  in  the  present  case  since  1st  August,  1849,  the 
date  of  the  passing  of  stat.  12  k  13  Vict.  c.  108,  would  be  invalid. 
[Lord  Campbell,  C.  J. — The  order  in  Chancery  was  made  before  that 
date.]  The  defendants  rely  on  stat.  13  k  14  Yict.  c.  83,  s.  30,  whicJi 
provides  that,  notwithstanding  the  provision  of  The  Joint  Stock  Com- 
panies Winding-up  Amendment  Act,  1849,  that  Act  and  the  Windings 
np  Act  of  1848  shall  apply  <<  to  any  railway  company  incorporated  by 
Act  of  Parliament  in  respect  of  which  an  order  may  have  been  made 
by  the  Court  of  Chancery  for  winding  up  the  affairs  of  such  company 
previous  to  the  passing  of  the  said  Joint  Stock  Companies  Winding-up 
Amendment  Act,  1849,  and  the  proceedings  for  winding  up  the  same 
shall  proceed  and  be  carried  on  under  the  said"  Acts  <<or  either  of 
them."  But  that  provision  is  only  prospective,  and  renders  valid  only 
those  proceedings,  under  the  Acts  in  question,  against  a  railway  com- 
pany incorporated  by  Act  of  Parliament,  which  have  been  taken  since 
14th  August,.  1850,  the  date  of  the  passing  of  stat.  13  k  14  Yict.  c.  83. 
It  could  not  have  been  intended  to  apply  to  proceedings  taken  under 
The  Joint  Stock  Companies  Windhig-up  Amendment  Act,  1849. 
*£Lord  Campbell,  C.  J. — But  the  order  for  dissolution  was  r^tod/. 
made  under  The  Joint  Stock  Companies  Winding-up  Act,  1848.]  ^ 
By  sect.  38  of  the  Act  of  1849,  that  Act  is  to  be  taken  as  part  of  the 
Act  of  1848 ;  so  that,  if  stat.  13  k  14  Yict.  c.  83  does  not  apply  to 
proceedings  taken  under  one,  it  does  not  apply  to  proceedings  taken 
under  the  other. 

Next,  even  if  The  Joint  Stock  Companies  Winding-up  Act,  1848, 
does  apply  to  a  company  of  this  description,  the  plea  is  bad  for  not 
showing  any  discharge  of  the  defendants'  debt.  It  aUeges  merely  that 
the  Company  was  dissolved  under  the  order  in  Chancery ;  but  that,  of 

(a)  Sect  1  decl»res,  among  other  things,  Uiat  the  Act  ihall  apply  to  all  oompanies  corporate 
or  nnineorporata  within  the  provisions  of  itatt.  7  A  8  Viot  o.  Ill,  and  8  A  9  Vict  e.  98  (indiid- 
iDg  all  eompanies  exiitiog  on  Ut  November,  1844,  and  which  shall  have  obtained  or  shall  obtaiB 
ft  certificate  of  registration  nnder  stat  7  A  8  Vict  o.  110),  and  to  all  companies  which  would 
liave  been  within  the  provisions  of  either  of  stats.  7  A  8  Vict  o.  Ill,  and  8  A  9  Vict,  o,  98,  H 
they  had  not  been  dissolved  or  had  not  oeased  to  trade  at  the  time  of  the  passing  thereof  respeet- 
irely,  and  to  all  banking  companies  which  would  have  been  within  the  provisions  thereof  if  thej 
Itad  not  been  specially  excepted  from  the  provisions  of  stat  7  A  8  Viot.  c.  110,  and  to  all  oom< 
pastes  which,  under  the  provisions  of  stat  9  A  10  Viot  c  28,  shall  before  1st  March,  1848,  haf« 
beeome  bankmni;,  and  to  all  companies,  assoeiations,  and  partnerships,  to  be  formed  after  tht 
passing  C  .ot,  whereof  the  capital  or  the  profits  is  or  are  divided  or  to  be  divided  in^ 

jhares,  shares  transferable  without  the  express  consent  of  aU  the  oopartnen. 
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itself,  ironld  not  discharge  the  Company  from  their  liability  to  be  sued. 
This  is  shown  by  sects.  50,  52,  53,  which  provide  for  the  form  in  which 
companies  are  to  sue  or  be  sued  after  the  appointment  of  an  official 
manager,  which  takes  place  after  the  order  for  dissolution.  And  sect. 
58  expressly  declares  that  no  petition  or  order,  under  the  Act,  for  the 
dissolution  or  winding  up  of  any  company  shall  in  anywise  aher  or 
affect  the  rights  or  remedies  of  creditors,  or  any  contracts  or  engage- 
ments entered  into  by  or  with  the  company.  Reliance  will  be  placed 
on  sect.  16,  which  declares  that,  «  from  the  date  of  any  order  absolute 
for  dissolution,  or  from  any  date  to  be  therein  fixed  for  that  purpose^ 
the  Company  therein  speciiBed  shall  be  absolutely  dissolved."  Bat  that 
means,  as  sects.  50,  52,  53,  58  show,  absolutely  dissolved  as  regards 
future  transactions,  not  as  regards  contracts  or  engagements  preTioosI; 
entered  into,  or  the  remedies  for  the  breach  of  them. 

Then,  as  to  the  fifth  plea.  That  is  framed  upon  sect.  73  of  the  Jomt 
♦ftfiTl  ^^^^^  Companies  Winding-up  Act,  *1848.     Now  that  acction 

-^  does  not  absolutely  bar  the  action,  but  only  provides  for  a  sus- 
pension of  proceedings  until  proof  is  made  of  the  claim.  But  the  Act 
did  not,  at  the  time  when  the  action  was  commenced,  which  was  after 
the  passing  of  The  Joint  Stock  Companies  Winding-up  Amendment 
Act,  1849,  and  before  the  passing  of  stat.  13  and  14  Vict.  c.  83,  apply 
to  railway  companies  incorporated  by  Act  of  Parliament.  The  plamtiff, 
therefore,  could  not  have  proved  his  claim  before  *the  Master.  It  is 
true  that  stat.  13  &  14  Vict.  c.  83,  s.  30,  brings  railway  companies 
incorporated  by  Act  of  Parliament  within  the  operation  of  the  Joint 
Stock  Companies  Winding-up  Acts,  1848  and  1849 ;  but  that  does  not, 
retrospectively,  deprive  the  plaintiff  of  the  right  which  he  previously 
had  at  common  law  of  suing  the  Company.  In  Hitchcock  v.  Way,  6 
A.  k  E.  943,  it  was  laid  down  that,  where  the  law  is  altered  by  statote, 
pending  an  action,  the  law  as  it  existed  when  the  action  was  commenced 
must  decide  the  rights  of  the  parties,  unless  the  Legislature,  bj  the 
language  used,  shows  a  clear  intention  to  vary  the  mutual  rights.  Ed- 
wards V.  Sherren,  11  M.  &  W.  595,t  Moon  v.  Durden,  2  Exch.  22,t  and 
Marsh  v%  Higgins,  9  Com.  B.  551  (E.  C.  L.  R.  vol.  67),  were  decided 
upon  the  same  principle.  [Lord  Campbell,  C.  J. — Stat.  13  &  14  Vict. 
c.  83,  is  clearly  retrospective,  both  in  its  object  and  in  its  terms.] 

Wardswarthy  contri. — In  Ex  parte  Barber,  1  Macn.  k  G.  176,  it  was 
held  that  a  railway  company,  provisionally  registered,  and  which  had 
become  abortive,  was  within  the  provisions  of  stat.  1  k  8  Vict  c  111* 
♦fififtl  *^^  therefore  within  *tho8e  of  The  Joint  Stock  Companies  Wind- 

^  ing-up  Act,  1848,  by  sect.  1  of  the  latter  statute.  [Lord  Cam?- 
BELL,  C.  J. — ^We  need  not  discuss  the  original  effect  of  that  Act,  if 
proceedings  taken  under  it  against  railway  companies  incorporated  bj 
Act  of  Parliament  have  been  retrospectively  made  valid  by  stat  13  i 
14  Vict.  c.  83.] 
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Then,  as  to  the  fifth  plea.  It  is  not  contended  that  the  plaintiff's 
right  of  action  is  barred,  but  that  he  cannot  sue  without  proving  his 
claim  before  the  Master.  The  defence  is  in  accordance  with  the  deci- 
sions in  Macgregor  v,  Keily,  4  Exch.  801,t  Thompson  v.  Universal  Sal- 
vage Company,  8  Exch.  810,t  cited  there,  and  Prescott  v,  Hadoir,  5 
Exch.  T26.t 

Raymondj  in  reply. — Sect.  73  of  the  Joint  Stock  Companies  Wind- 
ing-up Act,  1848,  provides  a  specific  mode  of  putting  a  stop  to  the 
action,  by  application  to  a  judge  for  an  order  to  stay  proceedings  until 
proof  of  the  claim.  The  defendants  are  not  at  liberty  to  plead  the 
omission  to  prove  by  way  of  bar.  Our.  adv,  vuU. 

Lord  Campbell,  C.  J.,  now  delivered  the  judgment  of  the  Court. 

In  this  case,  upon  a  demurrer  to  the  fourth  plea  in  bar  of  the  action, 
the  question  has  been  raised.  Whether  the  dissolution  of  the  Company 
under  The  Joint  Stock  Companies  Winding-up  Act,  11  k  12  Vict.  c. 
45,  was  a  bar  to  the  action :  aifd,  upon  the  demurrer  to  the  fifth  plea, 
the  question  is  raised,  under  sect.  78  of  the  same  Act,  Whether  r^^r^n^ 
the  omission  to  prove  the  claim  "^before  the  Master  was  a  bar.  *- 
We  are  of  opinion  that  there  ought  to  be  judgment  for  the  plaintiff  on 
these  demurrers,  the  pleas  being  bad.  There  is  no  provision  in  tKe 
statute  taking  away  the  common  law  remedies  for  a  debt  upon  a  disso- 
lution under  the  statute:  on  the  contrary,  by  sect.  58,  it  is  enacted  that 
nothing  in  the  Act  shall  alter  or  affect  the  rights  or  remedies  of  credi- 
tors. And,  with  respect  to  prohibiting  any  action  after  an  order  for 
dissolution  until  proof  before  the  Master,  under  sect.  73,  it  is  clear  that 
Bo  bar  to  the  action  is  created,  but  a  suspension  until  proof  made  or 
exhibited,  after  which  the  creditor  is  at  liberty  to  proceed  with  the 
action,  as  was  decided  in  Prescott  v.  Hadow,  5  Exch.  726.t  As  the  78d 
section  provides  an  appropriate  remedy  for  suspension  of  the  action 
until  after  proof,  by  application  for  an  order  to  stay  proceedings,  full 
effect  is  given  to  all  parts  of  the  section  by  holding  that  the  action  may 
be  stayed,  by  judge's  order,  until  after  proof,  but  is  not  barred 
altogether.  Judgment  for  plaintiff. 


*BATEMAN  v.  BLUCK.    June  18.  [*870 

T^«fpaw  for  entering  pljdntiff'i  elose  and  pnUing  down  n  waU  tberein.  Plea:  That  Ute  olora 
was  a  pablie  pavement  wHhin  the  Metropolitan  Paving  Act,  57  Q.  3,  o.  zxiz. ;  that  plaintiff, 
unlawfully  and  eontrary  to  the  Aet»  erected  thereon  the  said  waU ;  and,  beoaose  the  wall 
^enmbered  the  paTement,  and  plaintiff  refiued,  on  defendant^i  reqneety  to  remove  the  lame, 
defendant  entered  and  poUed  it  down. 

Held,  on  motion  for  Judgment  Non  obetante  yeredieto,  that  the  plea  was  bad  for  not  thor^ng 
thai  it  waa  absolutely  necessary  for  defendant,  in  order  to  ezerdse  the  aUeged  right  of  passage, 
tc  )  the  walL 

A  -hway  may,  in  law,  exist  over  a  plaee  which  is  not  a  thoroughfiwe.   Whether,  la  flMt» 

It  or  nat»  is  a  qnestiea  for  the  jury. 
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Trespass  for  breaking  and  entering  the  close  of  plaintiff,  m  the 
parish  of  St.  Sepulchre^  in  the  county  of  Middlesex,  and  pulling  dows 
a  wall  of  plaintiff  in  the  said  close. 

First  plea :  Not  guilty.     Issue  thereon. 

Second  plea :  That  the  said  close  and  the  said  wall  were  not,  nor  was 
either  of  them,  the  close  or  wall  of  the  plaintiff.     Issue  there<m. 

Third  plea :  That  the  said  parish  of  St.  Sepulchre,  before  and  at  the 
time  of  the  passing  of  stat.  57  G.  8,  c.  xzix.,(a)  was  a  part  of  the 
metropolis  included  within  the  weekly  bills  of  mortality;  and  the  said 
close  was,  before  and  at  the  time  when,  &c,  a  paved  public  place  within 
the  true  intent  and  meaning  and  subject  to  the  provisions  of  the  said 
Act,  that  is  to  say,  a  public  footway  pavement  which  had  been  and  then 
was  paved,  cleansed,  and  lighted  under  the  authority  of  the  c(Hnnus- 
^'f^TI!  ^^^^^^  acting  under  stat.  12  G.  8,  c.  68;(()  *and  that  the  sud 
^  close  was  not  at  the  said  time  when,  &c.,  nor  was  any  part  thereof, 
a  turnpike  road  or  any  part  of  any  turnpike  road ;  and  that,  just  before 
the  said  time  when,  &c.,  the  plaintiff  had,  contrary  to  the  provisions  of 
the  first-mentioned  Act,  unlawfully  laid  in  and  upon  the  said  public 
footway  pavement  divers  bricks,  &c.,  and  had  therewith  formed  and 
constructed  in  and  upon  the  said  pavement  the  said  wall  in  the  declara- 
tion mentioned ;  and,  because,  at  the  said  time  when,  &c.,  the  said  wall 
remained  on  and  encumbering  the  said  pubUc  pavement,  and  because 
the  plaintiff  then,  upon  the  reasonable  request  of  the  defendant,  refused 
to  remove  the  same,  the  defendant,  at  the  said  time  when,  &c.,  entered 
upon  the  said  close  for  the  purpose  of  pulling  down  the  said  wall,  an^ 
removed  the  bricks  and  other  materials  to  a  small  and  convenienv  ia 
tance,  and  there  left  the  same  for  the  use  of  the  plaintiff^  doing  no 
unnecessary  damage :  which  are  the  same  alleged  trespasses,  &c. 

Replication :  That  the  said  close  was  not,  at  the  time  when,  ftc,  a 
paved  public  place  within  the  true  intent  and  meaning  and  subject  to 
the  provisions  of  the  said  first-mentioned  Act.     Issue  thereon. 

Fourth  plea :  That,  before  and  at  the  said  time  when,  &c.,  there  was 
and  of  light  ought  to  have  been,  into,  through,  over,  and  along  the  said 
close,  a  public  and  common  highway  for  all  the  Queen's  subjects  to  go 
and  return,  pass  and  repass,  on  foot,  at  all  times,  at  their  own  will  and 
pleasure ;  that  defendant,  before,  and  at  the  said  time  when,  &c,  was 
possessed  of  a  dwelling-house  abutting  on  and  having  a  door  opening 
into  the  said  highway ;  and,  because  the  plaintiff  had  wrongfully  erected 

(a)  Loeal  and  p«r80B»l|  pabUo.  "  For  better  pavUig,  improring,  and  regnlaUiig  the  street!  of 
the  metropolie,  and  removiog  and  preventing  nniMBoee  and  obetmetione  theretn."  (Printed  in 
the  Stotntee  at  Large.) 

(6)  <«For  the  better  relief  and  employment  of  the  poor  within  that  part  of  the  parish  of  St 
Bepulehre,  which  is  In  the  eonnty  of  Middleeoz;  aad  fcr  paving,  eleaniiag»  lightio|^  watebieft 
and  regnladng  tha  iqaaresi  MUwia,"  4o.»  ^  withia  the  Mna;  and  for  raaoTipg  anaejaMii 
thereftDm,"  Ac 
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*]n  and  upon  the  said  highway  the  said  wall  so  near  to  the  said  r^o>^n 
door  of  the  defendant  as  to  obstruct  the  same,  so  that  defendant  ^ 
could  not,  without  prostrating  the  said  wall,  pass  along  the  said  high 
waj  into  and  from  the  said  house,  and  because  plaintiff,  at  the  time 
when,  &c.,  refused,  upon  reasonable  request  of  defendant  then  made  to 
him  in  that  behalf,  to  remove  the  said  wall,  defendant,  at  the  said  time 
when,  &c.,  entered  upon  the  said  close  for  the  purpose  of  pulling 
down,  and  did  pull  down,  the  said  wall,  &c.  (justifying  as  in  the  third 
plea). 

Replication :  That  there  was  not,  nor  of  right  ought  to  have  been, 
into,  through,  over,  and  along  the  said  close,  a  public  and  common  high- 
way, &c.,  as  in  the  plea  alleged.     Issue  thereon. 

On  the  trial  before  Coleridge,  J.,  at  the  Middlesex  Sittings  after  last 
Easter  Term,  it  appeared  that  the  alleged  close  was  a  court  opening  into 
a  public  street  in  the  parish  of  St.  Sepulchre.  There  was  no  thoroughfare 
through  the  court.  It  contained  fourteen  or  fifteen  houses.  The  defendant 
was  tenant  of  one  of  these  houses,  which  had  a  door  opening  into  the 
court,  made  by  a  previous  tenant.  The  defendant  had  been  required  by 
the  plaintiff  to  block  up  the  door,  which  he  refused  to  do ;  whereupon 
the  plaintiff  erected  the  wall  in  question  and  thereby  blocked  up  the 
door ;  upon  which  the  defendant  pulled  the  wall  down.  The  wall  was 
erected  on  the  pavement  of  the  court ;  and  the  court  had  been  paved, 
at  the  request  of  the  plaintiff,  by  the  Commissioners  under  stat.  12  Geo. 
8,  c.  68,  and  was  lighted  under  the  powers  of  the  same  Act.  It  was 
objected,  for  the  plaintiff,  that  the  third  and  fourth  pleas  were  not 
proved,  inasmuch  as  the  court  "^was  not  a  public  place  within  the  r^o^o 
meaning  of  stat.  57  G.  8,  c.  xxix.,  and,  not  being  a  thorough-  ^ 
fare,  could  have  no  highway  through  it.  The  learned  Judge  directed 
a  verdict  for  the  plaintiff  on  the  first  issue  and  on  so  much  of  the 
second  issue  as  related  to  the  wall,  and  for  the  defendant  on  the 
residue  of  the  second  issue,  and  on  the  third  and  fourth  issues,  with 
leave  to  move  to  enter  the  verdict  for  the  plaintiff  on  the  third  and 
fourth  issues. 

Knowle9^  in  last  Easter  Term,  obtained  a  rule  Nisi  according  to  the 
leave  reserved,  and  also  to  enter  judgment  for  the  plaintiff  Non  obstante 
veredicto  on  the  third  issue. 

Montague  Chambers  and  Ltah  now  showed  cau3e.(a) — First,  as  to  tho 
fourth  plea.  The  close  in  question  is  a  highway.  It  is  objected  that 
there  is  no  thoroughfare  through  it :  but  in  The  Trustees  of  The  Rugby 
Charity  v.  Merryweather,(6)  Lord  Kenyon  observed  that  a  thoroughfare 
was  not  necessary  to  make  a  place  a  highiir^y.     Woodyer  t^.  Hadden,  5 

(a)  Th«  argximoBt  eommraoed  on  Jan«  10th,  before  Lord  CAmpbell,  C.  J.,  Coleridge,  Erie,  and 
Crompton,  Jt. 

(6)  Koto  (a)  to  Daniel  v.  Korib,  11  Eaet,  875.  See  Rex  *.  The  MarqcU  of  Downihire,  4  A.  A 
2.  60^ .  L.  B.  ToL  SI). 
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Taunt.  125  (E.  C.  L.  R.  vol.  1),  will  probably  be  relied  on:  but  the 
decision  there  did  not  turn  upon  this  particolar  point,  with  respect  to 
which  Chambre,  J.,  in  giving  judgment,  remarked  that  the  decision 
in  The  Trustees  of  The  Rugby  Charity  v.  Merryweather,  bad  been 
generally  acquiesced  in.  [Lord  Campbell,  C.  J. — Unless  the  place  be 
used  as  a  public  passage,  what  use  can  the  public  make  of  it  ?]  That 
♦8741  ^^^'^^y  ^**  suggested  by  ♦Abbott,  C.  J.,  in  Wood  «.  Veal,  5 

'J  B.  k  Aid.  454  (E.  C.  L.  R.  vol.  7),  which  will  probably  be  cited 
on  the  other  side  ;  but  the  point  was  not  expressly  decided  there.  In 
the  present  case  the  public  might  have  acquired  the  right  to  go  round 
the  court  when  passing  between  two  points  situate  on  either  side  of  it. 

Next,  as  to  the  third  plea.  The  question  whether  the  locus  in  quo 
was  a  public  footway  pavement  is  substantially  the  same  as  that  which 
arises  on  the  fourth  plea.  But,  further,  it  is  contended  that  the  plain- 
tiff is  entitled  to  judgment  Non  obstante  veredicto,  because  a  prirate 
person  has  no  right  to  abate  an  obstruction  in  a  public  highway,  unless 
it  interferes  with  his  passage  along  such  highway.  Dimes  v.  Petley,  15 
Q.  B.  276  (E.  C.  L.  R.  vol.  69),  will  be  relied  on.  But  in  that  case, 
which  was  an  action  for  negligence  in  navigating  defendant's  veesel, 
whereby  plaintiff's  jetty  was  injured,  the  defence  set  up,  that  the  jettj 
was  an  unlawful  obstruction  in  the  river,  and  that  the  defendant  haring 
occasion  to  navigate  his  vessel  over  that  part  of  the  river,  and  unng  ail 
the  skill  that  would  have  been  necessary  if  the  jetty  had  not  been  there, 
struck  against  it,  was  held  bad,  because  it  did  not  show  that  there  was 
a  necessity  for  the  defendant  to  navigate  his  ship  over  that  part  of  the 
river.  But  here  the  wall  in  front  of  the  defendant's  door  must  dearly 
be  an  obstruction,  and  must  necessarily  have  been  removed  before  the 
defendant  could  exercise  his  right  of  passage.  [Cbomptok,  J.— The 
plea  does  not  allege  such  necessity.]  The  wall  was  an  obstruction  within 
sects.  65,  66,  of  stat.  57  Geo.  8,  c.  xxix.  [Lord  Campbell,  C.  J.— 
Those  sections  impose  a  penalty  upon  the  party  creating  the  obstruc- 
tion, and  direct  the  removal  of  it  by  the  appointed  authorities ;  but  the 
statute  does  not  enable  a  private  individual  to  take  the  law  into  his  own 
^,-^^  hands,  '^and  remove  the  obstruction,  unless  it  interfere  Erectly 
^  and  unavoidably  with  a  right  of  his  own.]  That  certainly  makes 
it  difficult  to  support  the  third  plea. 

Garth,  contr^. — As  to  the  fourth  plea,  there  was  no  evidence  that 
the  court  in  question  was  a  highway.  It  appeared  that  it  was  ^eulii 
%ae ;  and  it  could  not  be  a  highway  unless  it  were  a  thoroughfare. 
[Lord  Campbell,  C.  J. — May  not  a  square,  or  public  promenade,  hav* 
ing  only  one  entrance,  be  a  highway  ?]  Perhaps  so ;  but  here  there 
was  no  evidence  to  show  that  it  was  a  public  place.  In  Hawkins's  Pleas 
of  the  Crown,  Book  I.  c.  76,  s.  1  (vol.  11.  p.  152,  7th  ed.),  it  is  said 
« that  every  way  from  town  to  town  may  be  called  a  highway,  bef» 
it  is  conmion  to  all  the  King's  subjects,  but  that  a  wa^ 
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ehurcli,  or  to  the  common  fields  of  a  town,  or  to  a  private  honse,  or  per- 
haps to  a  Tillage,  which  terminates  there,  and  is  for  the  benefit  of  the 
particular  inhabitants  of  such  parish,  house,  or  village  only,  may  be 
called  a  private  way,  but  not  a  highway,  because  it  belongeth  not  to  all 
the  King*s  subjects,  but  only  to  some  particular  persons,  each  of  which, 
as  it  seems,  may  have  an  action  on  the  case  for  a  nuisance  therein.'^ 
The  correctness  of  the  decision  in  The  Trustees  of  the  Rugby  Charity 
V.  Merry  weather,  11  East,  375,  n.  (a),  was  much  questioned  by  Mans- 
field, G.  J.,  in  Woodyer  v.  Hadden,  5  Taunt.  125  (E.  G.  L.  B.  vol.  1). 
[Lord  Campbell,  C.  J. — In  the  latter  case  it  was  held  that  there  was 
no  dedication  to  the  public]  Here  there  is  still  less  evidence  of  any  dedi- 
cation. In  Wood  V.  Veal,  5  B.  &  Aid.  454  (E.  C.  L.  B.  vol.  7),  two 
of  the  Judges  express  their  dissent  from  the  doctrine  laid  down  in  The 
Trustees  of  the  Bugby  Charity  v.  Merryweather. 

*Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  verdict  upon  r^o^^ 
the  issue  on  the  third  plea  was  properly  given  for  the  defendant,  ^ 
inasmuch  as  the  evidence  went  to  show  that  the  locus  in  quo  was  a 
public  place  within  the  statute.  But  I  am  also  of  opinion  that,  upon 
this  issue,  the  plaintiff  is  entitled  to  judgment  Non  obstante  veredicto, 
inasmuch  as  the  plea  does  not  allege  that  the  defendant  enjoyed  any 
right  in  the  exercise  of  which  it  was  necessary  for  him  to  remove  the 
obstruction.  He  was  bound,  according  to  Dimes  i;.  Petley,  15  Q.  B. 
276  (E.  G.  L.  B.  vol.  69),  and  the  cases  there  referred  to,  to  show,  not 
only  that  he  had  such  a  right,  but  that  there  was  no  way  in  which  he 
could  exercise  it  without  the  removal.  On  the  issue  raised  by  the  fourth 
plea,  I  think  the  defendant  is  entitled  to  a  verdict.  That  plea  alleges 
that  there  was  a  public  highway  through  the  locus  in  quo,  and  that  it 
was  impossible  for  the  defendant  to  pass  along  the  highway  without 
removing  the  wall.  The  jury  found  that  there  was  such  public  high- 
way ;  and  we  are  bound  to  assume  that  finding  to  be  good,  unless,  as  is 
contended,  there  cannot,  in  law,  be  a  highway  through  a  place  which  is 
no  thoroughfare.  It  seems  to  me  that  such  a  doctrine  is  incorrect. 
There  may  or  may  not  be  a  highway  under  these  circumstances.  Take 
the  case  of  a  large  square  with  only  one  entrance,  the  owner  of  which 
has,  for  many  years,  permitted  all  persons  to  go  into  and  round  it ;  it 
M^ould  be  strange  if  he  could  afterwards  treat  all  persons  entering  it, 
except  the  inhabitants,  as  trespassers.  In  The  Trustees  of  The  Bugby 
Charity  v.  Merryweather,  Lord  KeLyon  laid  down  that  there  might  be 
a  highway  through  a  place  which  was  not  a  thoroughfare,  and  seems  to 
have  left  it  to  the  jury  whether  there  was  such  highway  or  not.  In 
Woodyer  *v.  Hadden,  5  Taunt.  126  (E.  C.  L.  B.  vol.  1),  the  Court  j-^g,^,^ 
did  not  decide  that  there  could  not  be  a  highway  under  such  ^ 
circumstances,  but  only  that  in  that  particular  case  there  was  none ;  and 
I  do  not  find  anything  decided  there  which  is  necessarily  inconsistent 
with  what  ufas  laid  down  by  Lord  Kenyon.   The  fourth  plea,  therefore, 


-being  prored,  and  being  nnezcepUonsble  on  the  faee  of  it,  tbe  iefend- 
ant  is  entitled  to  our  judgment. 

CoLEBiDQE,  J. — The  tbird  plea  being  given  up,  tbe  question  is,  vhetbef 
tnere  was  a  bigbwa;  tbrough  tbe  locua  in  quo,  as  alleged  in  tbe  foQith 
plea.  It  was  proved  tbat  the  court  in  question  bad  one  opening  onlj 
into  a  public  street ;  that  it  contained  some  fifteen  bouses,  belonginf  to 
one  person,  but  occupied  by  different  tenants ;  that  it  was  pared  by  the 
oommiBsionere  at  the  request  of  the  plaintiff,  and  had  alwava  been 
lighted  by  the  parish.  The  Jury  found  tbat  there  was  a  public  bigbiny 
through  it ;  and  I  am  of  opinion,  as  I  waa  at  the  trial,  that  there  tu 
evidence  for  them,  both  of  a  dedication  to,  and  of  a  user  by,  the  public 
The  findbg,  therefore,  upon  the  facts,  is  satisfactory.  But  it  is  objedtd 
tbat  there  cannot,  in  law,  be  a  highway  through  a  place  which  is  sot  i 
thoroughfare,  and  that,  therefore,  I  was  not  justified  in  telling  tbe  jury 
that  there  might  be  a  highway  through  the  court,  and  leaving  it  to  Uiem 
to  say,  upon  tbe  evidence,  whether  there  was  or  not.  I  cannot  see  uj 
such  legal  impossibility  as  has  been  suggested.  It  is  suggested  tbat  tbe 
way  tbrough  such  a  place  as  this  must  be  assumed  to  be  for  the  om  of 
the  inhabitants  only ;  but  surely  it  is  for  the  jury  to  say  whether  there 
has  or  has  not  been  a  dedication  and  user.  More  or  less  user  may  lie 
^o'TQ-i  proved  ^according  to  the  siie  and  character  of  tbe  place;  bst 
-'  tbe  principle  does  not  vary. 

ErlB,  J. — We  are  to  say  whether,  in  law,  there  oan  be  a  higbwty 
through  a  place  which  is  not  a  thoroughfare.  It  seems  to  be  clev, 
from  the  authorities,  tbat  there  can ;  and  I  do  not  see  any  reason  for 
holding  tbat  there  should  not.  Whether,  under  tbe  particular  circsm- 
stances  of  each  case,  there  is  a  tborooghfare,  is  a  question  for  the  jmy. 
.    CBOMPTOy,  J.,  concurred. 

Bnle  absolute  for  judgment  Nob  obstante  veredicto  od  the  third 
issue.     Rule  to  enter  verdict  for  plaintiff  disobarged. 


BISHOP,  surviving  Executor  of  EDWA£D  CURTIS,  deceased,  t. 
EDWARD  CURTIS.    June  18. 

Blat.  TVf.ti  I  VleL  o.  3S,  «.  3,  ampowtriDf  k  tMUtor  to  twqnntb  *n  pwMBtl  etaf  ■k'»k 
ir  aot  baqanthad,  woiild  diTolva  Dpoo  hit  •iMBlar,  4dm  not  asaUa  a  lattMar  to  bt^MiA  ■ 
pramiiior;  doIs  mada  to  him,  h  u  to  pHi  tba  right  to  laa  in  raipaot  of  iL     Siih  liiki  it  >■ 

Whara  tbe  Icgntc*  of  aacfa  pramltioty  DoU  ta  eoiiTletod  of  feloaj,  tl*  fbrfalton  tmtel  hj  nd 
eonriclinn  doci  nut  diTeal  ihe  eiesDtaT  ot  hia  rl|hl  to  aaa;  theogk  ba  ii  ■  huM  fcr  Ik 
OroBD  ia  rerptcl  of  tba  prooaada  of  Uia  nit. 
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Plea  (2)  to  first  count.  That,  after  the  delivery  of  the  said  note  to 
the  testator,  and  before  the  commencement  of  this  suit,  to  wit,  on  14th 
June,  1848,  the  testator  made  and  published  his  will,  and  thereby, 
amongst  other  things,  bequeathed  to  his  son,  Charles  Curtis,  the  said  note ; 
but  the  payment  thereof  the  testator  by  his  said  will  ^directed  r*o>TQ 
not  to  be  demanded  or  in  any  way  made  ayailable  till  his  said  son  '- 
should  attain  the  age  of  twenty-one,  and  not  then  if  his  sons  Edward  and 
Charles  should  agree  to  enter  into  copartnership ;  but,  if,  on  the  con- 
trary, a  copartnership  could  not  be  agreed  on,  then  the  payment  of  the 
eaid  note  might  be  enforced,  but  without  interest:  that  the  testator 
appointed  plaintiff  and  two  others,  one  of  whom  was  now  deceased,  his 
executors :  that  the  testator  died  so  possessed  of  the  said  note,  without 
revoking  or  altering  his  said  will  as  to  the  said  bequest :  that  the  plain- 
tiff proved  the  said  will  and  assented  to  the  said  bequest ;  whisreupon 
and  whereby  the  said  Charles  Curtis  became  entitled  to  the  said  note 
and  to  the  money  due  thereon :  that  afterwards,  and  while  the  said  C. 
Curtis  was  so  entitled,  and  before  the  commencement  of  this  suit,  to  wit, 
on,  &c.,  the  said  C.  Curtis  was  convicted  of  felony  and  sentenced  to 
transportation  foi^  a  term  not  yet  expired;  by  reason  of  which  said 
felony,  and  by  force  of  the  said  judgment,  the  said  C.  Curtis  forfeited 
to  our  Lady  the  Queen  the  said  promissory  note  and  the  money  due 
thereon  and  all  causes  of  action  in  respect  thereof.     Verification. 

Replication,  suggesting  the  death  of  the  remaining  co-executor  since 
the  last  pleading,  and  setting  out  the  will  of  the  testator  verbatim,  which 
contained  the  bequest  as  alleged  in  the  plea.     Verification. 

Special  demurrer.     Joinder. 

MazweUj  for  the  defendant.— The  replication  is  no  answer  to  the 
plea.  The  testator  made  his  will  after  the  passing  of  stat.  7  W.  4  &  1 
Vict.  c.  26,  which  provides,  by  sect.  8,  that  it  shall  be  lawful  for  every 
person  to  bequeath  all  personal  estate  to  which  he  shall  be  entitled 
^at  the  time  of  his  death,  and  which,  if  not  so  disposed  of,  would  r^aar^ 
devolve  upon  his  executor  or  administrator.  The  note  in  ques-  *- 
tion,  therefore,  passed  to  Charles  Curtis  under  the  will.  [Lord  Camp- 
bell, C.  J. — Stat.  7  tV'.  4  &  1  Vict.  c.  26,  does  not  give  the  power  of 
bequeathing  any  other  kinds  of  personalty  than  those  which  could  be 
bequeathed  before,  although  it  gives  additional  powers  as  to  realty.] 
Sect.  1  includes,  in  the  definition  of  personal  estate,  debts  and  chosea 
in  action.  Therefore  the  right  of  suing  upon  this  note,  which  is  a  chose 
in  action,  and  which,  if  not  bequeathed,  would  vest  in  the  executor, 
may  now  be  bequeathed  by  will.  [Lord  Campbell,  C.  J. — ^If  so,  the 
aasent  of  the  executor  would  not  be  necessary.]  No  doubt  the  legatee 
would  take  the  bequest  subject  to  the  right  of  the  executor  to  treat  it 
as  assets  for  the  payment  of  the  testator's  debts.  But  here  the  plea 
alleges  the  assent  of  the  executor.  [Cromptok,  J. — His  assent  would 
^he  property  in  the  note  to  the  legatee,  but  not  the  right  to  sue.] 
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That  would  depend  on  what  it  was  the  testator's  intention  to  bequeath: 
he  could,  if  he  chose,  bequeath  net  only  the  instrument  itself,  but  the 
right  of  suing  on  it,  under  sects.  1,  3.  [Colbridgb,  J. — Suppose  the 
legatee  here  had  not  been  convicted;  how  could  he  have  sued?]  He 
could  have  averred  the  bequest,  and  the  assent  of  the  executor.  [Lord 
Campbell,  C.  J. — The  will  declares  that  payment  of  the  note  is  not  to 
be  enforced  till  a  particular  time;  would  the  legatee  have  any  legal 
right  in  the  note  before  that  time  arrived  ?}  At  all  events  he  would 
have  a  beneficial  interest ;  and  that  would  pass  to  the  Grown  by  his  con- 
viction. In  Hawkins's  Pleas  of  the  Grown,  Book  ii.  c.  49,  s.  9  {vol. 
IV.  p.  480,  7th  ed.),  it  is  said  that  <<  all  things  whatsoever  which  are 
*f^R11  *^^^P^^^^^<^®<^  under  the  notion  of  a  personal  estate,  whether 
^  they  be  in  action  or  possession,  which  the  party  hath,  or  is  en- 
titled to  in  his  own  right,  and  not  as  executor  or  administrator  to  an- 
other, are  liable  to  such  forfeiture ;"  and  one  of  the  instances  there 
given  (sect.  10)  is  <<  a  bond  taken  in  another's  name."  The  same  doc- 
trine is  laid  down  in  Bracton,  as  to  outlawry,  fol.  132  b,  lib.  ill.  c  H 
8.  12.  In  Bullock  i;.  Dodds,  2  B.  &  Aid.  258,  where  these  authorities 
are  cited,  it  was  held  that  to  an  action  on  a  bill  of  exchange,  endorsed 
to  the  plaintiff  after  his  attainder,  such  attainder  might  be  pleaded  in 
bar.  [Gbompton,  J. — ^If  the  legatee  here  had  been  the  legal  promisee, 
no  doubt  his  right  would  have  been  forfeited.] 

Hoggin$y  contrft,  was  not  called  upon. 

Lord  Gampbbll,  G.  J. — The  plea  is  bad.  It  is  admitted  that  before 
«tat.  7  W.  4  &  1  Vict.  o.  26,  the  property  in  this  note,  and  the  right 
to  sue  upon  it,  would  not  have  vested  in  Charles  Gurtis,  under  the  will; 
but  it  is  contended  that,  under  sect.  3  of  that  statute,  they  could  be 
legally  bequeathed.  That  is  a  misconstruction  of  the  Act.  The  L^is- 
lature  did  not  intend  to  make  any  kind  of  personalty  bequeathable 
which  was  not  bequeathable  before,  but  only,  as  regards  that  kind  ef 
property,  to  regulate  the  form  of  executing  wills.  With  respect  to  real 
estate,  it  does  provide  that  some  kinds  not  previously  devisable,  such  as 
rights  of  entry,  may  be  devised.  But  there  is  nothing  to  show  an  inten- 
tion of  enabling  a  testator  to  bequeath  a  chose  in  action,  so  as  to  pass 
ii.aan't  the  right  to  sue.  That  right  was  certainly  in  *the  executor  before 
^  the  conviction  of  the  legat  3e ;  and  the  conviction  did  not  take  it 
from  the  executor  and  give  it  to  the  Grown.  The  executor  became  a 
trustee  for  the  Grown  in  respect  of  the  proceeds ;  but  his  right  to  sue 
remained  the  same. 

GOLERIDGB,  J. — I  am  of  the  same  opinion  as  to  both  points.  Stat, 
7  W.  4  &  1  Vict.  c.  26,  was  not  intended  to  change  an  equitable  interest 
in  personalty  into  a  legal  interest.  If  the  legatee  here  had  sued  opon 
the  note,  he  must  have  sued  in  the  name  of  the  executor ;  and  such 
right  of  suing  did  not  pass  to  the  Grown  on  his  conviction. 

Erle,  J.«  and  Grompton,  J.,  concurred. 

Judgment  for  plunti£ 
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MARSHALL  and  Another  v.  NIGHOLLS.    June  18. 

Bj  Stat  6  &  7  Viet  e.  79,  i.  1,  the  articles  of  a  convention  between  Her  Majesty  and  the  King 
of  the  French,  for  the  guidance  of  the  fishermen  of  the  two  eountries  in  the  seas  between  the 
British  Islands  and  France,  are  to  have  the  force  of  law.  By  articles  69,  70,  71,  75,  all  trans- 
gressions of  the  regulations,  and  all  disputes  between  the  fishermen,  are  to  be  submitted  to  the 
exclusive  Jurisdiction  of,  and  settled  by,  the  tribunal  or  magistrates  designated  by  law ;  which 
'  tribunal  may  summarily  impose  penalties  for  such  transgressions,  and  award  compensation 
to  parties  injured.  Sect  II  of  the  Act  declares  such  tribunal  in  England,  to  bo  any  magis' 
trate  or  justiee  of  the  peace  having  Jurisdiction  in  the  place  in  which,  or  in  waters  adjacent 
to  which,  tha  offence  shall  have  been  committed,  or  to  which  the  ofiender  shall  be  brought: 
and  by  sects.  11,  14,  such  magistrate  may  impose  penalties,  and  award  and  enforce  compensa- 
tion to  parties  iojured. 

Held,  that  no  action  can  be  maintained  for  the  breach  of  any  article  of  the  oonvention,  or  for 
damage  caused  by  such  breach,  the  remedy  provided  by  the  statute  being  exclusive. 

Gasb.  The  first  count  of  the  declaration  stated  that  hy  a  certain 
Act  of  Parliament  (6  &  7  Vict,  c,  79,  «  To  carry  into  effect  a  conven- 
tion between  ♦Her  Majesty  and  the  King  of  the  French  concern-  r^ano 
ing  the  fisheries  in  the  seas  between  the  British  Islands  and  *- 
France")  trawl  fishing  is  forbidden  in  all  places  where  there  are  boats 
engaged  in  herring  or  mackerel  drift  net  fishing ;  and  it  is  enacted  that 
trawl  boats  shall  always  keep  at  a  distance  of  at  least  three  miles  from 
all^boats  fishing  for  herrings  or  mackerel  with  drift  nets :  And  whereas, 
before  and  at  the  time,  &c.,  and  after  the  passing  of  the  said  Act,  the 
plaintiffs  were  lawfully  possessed  of  a  certain  boat,  together  with  cer* 
tain  drift  nets  and  other  materials  and  implements  for  fishing  for  her- 
rings,  of  the  value  of  2002. ;  and  afterwards,  to  wit,  on,  &c.,  plaintiffs 
were,  with  their  said  boat,  with  the  said  nets,  materials  and  implementS| 
on  the  high  seas,  lawfully  engaged  in  herring  drift  net  fishing,  which  the 
defendant  well  knew,  and  whilst  plaintiffs  were  in  the  said  part  of  the 
high  seas  aforesaid,  so  engaged  as  aforesaid,  defendant  was  then  and 
there  possessed  of  a  certain  other  boat  with  materials  and  implements 
for  trawl  fishing :  and  plaintiffs  say  that,  pursuant  to  and  by  virtue  of 
the  said  Act,  it  became  and  was  the  duty  of  defendant  to  abstain  from 
trawl  fishing  where  plaintiffs  in  their  said  boat  were  engaged  in  herring 
drift  net  fishing ;  and  it  was,  pursuant  to  and  by  virtue  of  the  said  Act, 
the  duty  of  defendant,  if  defendant,  in  his  said  boat,  commenced  or 
engaged  in  trawl  fishing,  to  keep,  while  so  engaged,  at  a  distance  of 
three  miles  from  the  said  boat  or  vessel  of  plaintiffs  whilst  plaintiffs 
were  so  engaged  as  aforesaid :  Yet  defendant,  well  knowing  the  pre- 
mises, and  disregarding  his  said  duty,  and  contriving,  &c.,  to  injure 
plaintiffs  in  that  behalf,  whilst  plaintiffs  were  so  engaged  as  aforesaid, 
wrongfully  and  unjustly,  and  contrary  to  his  said  *duty,  com-  r#.  o  • 
menced  and  continued  trawl  fishing  in  the  said  place  where  *- 
plaintiffs  were  so  engaged  as  aforesaid ;  and  defendant  did  not,  whilst; 
\ged  in  trawl  fishing  as  aforesaid,  keep  at  a  distance  of  at  least 
*les  from  plaintiffs'  said  boat  whilst  plaintiffs,  in  their  said  boati 


irere  engaged  in  drift  net  fiahing  as  aforesaid,  bat,  on  the  contrary,  thet 
came  so  near  to  the  plaintiffs'  said  boat  that  the  trawl  net  of  deft^ndant 
came  in  contact  and  became  entangled  with  the  drift  nets,  miteriik, 
and  implements  of  plaintiffs,  whereby  the  s^d  drift  neta,  materials,  mil 
implements  of  plaintiffs  were  very  much  broken,  torn,  ke.,  and  plain 
tiffs  have  been  put  to  a  great  expense,  &c. 

Flea  (6)  to  the  first  coont :  3^hat,  at  the  said  time  when,  &c.,  it  wu 
a  time  between  sunset  and  sunrise,  and  that  there  were  not,  at  the  siid 
time  when,  &c.,  hoisted,  on  any  mast  of  the  said  boat  of  the  pliuntiK, 
two  lights,  one  over  the  other,  three  feet  apart,  according  to  tbe  said 
statute.     Verification. 

Demurrer.     Joinder. 

S.  Temple,  for  the  pluntiffs. — The  neglect  of  the  plaintiffs  to  Iiobt 
two  lights,  as  directed  by  tbe  58d  article  in  the  schedule  to  tbe  Act,  ii 
no  defence  to  the  action.  The  25th  article  contains  an  absolute  and 
independeDt  prohibition  to  all  trawl  boats  from  coming  within  thm 
miles  of  boats  fishing  for  herring  or  mackerel  with  dnft  nets.  TU 
hoisting  lights  is  not  a  condition  precedent  to  the  obligation  imposed  bj 
that  article.  [Lord  Gahpbbll,  C.  J. — How  are  the  persons  in  the  trairl 
iwats  to  calculate  tbe  distance,  unless  lights  be  shown  bj  the  other  claa 
of  boats?]  A  difficulty  might  sometimes  arise  as  to  that:  but  here  the 
^.g,.  declaration  states  that  the  defendant,  being  *aware  of  the  pod- 
-'  tioD  of  the  boat  of  the  pluntiffs,  knowingly  came  withb  three 
miles.  [GoLERlDQE,  J. — And  the  defendant's  answer  is,  that  he  wu 
not  aware  of  the  position  of  the  i>oat  of  the  plaintiffs,  because  she  lud 
not  hobted  lights :  that  is,  in  effect,  a  plea  of  Not  guilty,  Eble,  J.— 
If  the  plea  be  good,  the  declaration  is  bad,  for  not  averring  the  per* 
formance  of  tbe  condition  precedent.]  The  plea  treats  the  hoisting  of 
lights  as  a  condition  precedent :  but  it  is  not  so ;  and  therefore  tbe 
declaration  need  not  aver  its  performance ;  Pordage  v.  Cole,  1  Wmi. 
Saun.  319  1.  The  hoisting  lights  is  merely  for  better  effectuating  tbe 
other  prohibition :  at  all  eveats,  the  averment  is  annecessary  where 
knowledge  on  the  part  of  the  defendant  is  averred,  as  here.  [Lord 
Gahpbbll,  C.  J. — I  do  not  think  that  the  question  of  knowledge  enters 
into  the  case ;  tbe  statute  has  laid  down  a  positive  rule,  which  we  moet 
assume  admits  of  being  obeyed.]  Possibly  the  neglect  of  the  plain* 
tiffs  to  hoist  lights  might  have  been  a  defence  in  a  proceeding  to  recom 
the  penalties  imposed,  under  vrticle  75,  for  coming  within  the  pre- 
scribed limits ;  but  it  is  not  so  in  a  common  law  action  for  a  printe 
injury.   [Lord  Gahpbbll,  C.  J. — This  action  hardly  comes  within  tbit 
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the  defendant  did  not  arise.     The  hoisting  '''of  lights  is  clearly  r4too/» 
a  condition  precedent  to  the  right  of  the  plaintiffs  to  sue  in  *- 
respect  of  the  collision. 

Next,  the  declaration  is  bad.  The  averment  of  notice  is  not  sufScient, 
It  should  have  been  averred,  at  all  events,  that  the  defendant  knew  that 
he  was  within  three  miles  of  the  boat  of  the  plaintiffs.  Moreover,  the 
declaration  does  not  show  that  the  collision  took  place  in  that  part  of 
the  high  seas  to  which  the  Act  applies ;  that  is,  between  the  United 
Kingdom  and  France. 

Bat,  further,  no  action  at  common  law  lies  for  a  collision  caused  bj 
a  breach  of  the  statutory  duty.  Ajrticles  69,  70,  71,  75,  provide  that 
all  contentions  of  this  kind  shall  be  <<  submitted  to  the  exclusive  juris- 
diction of  the  tribunal  or  the  magistrates  which  shall  be  designated  by 
law ;"  that  is,  in  England,  by  sect.  11,  any  magistrate  having  jurisdio- 
tion  in  the  place  in  which  or  in  the  waters  adjacent  to  which  the  offence 
is  committed,  or  to  which  the  offender  is  brought ;  and  that  the  proceed- 
ings  shall  be  conducted  in  a  summary  manner  before  such  tribunals, 
which  are  empowered  to  inflict  pecuniary  and  other  penalties  for 
breaches  of  the  statute,  and  to  award  compensation  to  the  injured 
parties.  This  statutory  remedy,  being  exclusive,  ousts  the  plaintiffs 
of  their  remedy  by  action,  according  to  the  principle  of  the  decisions 
in  Crisp  v.  Bunbury,  8  Bing.  894  (E.  C.  L.  B.  vol.  21),  and  Stevens  t^. 
Jeacocke,  11  Q.  B.  731  (E.  C.  L.  B.  vol.  68). 

S.  Temphj  in  reply. — The  remedy  by  statute  here  is  cumulative,  not 
exclusive.  The  action  is  not  simply  for  a  breach  of  the  statutory  duty, 
but  for  consequential  damage  caused  by  such  breach.(a)  [Eble,  J. — In 
Stevens  *v.  Jeacocke  the  plaintiff  lost  a  large  quantity  of  fish  rinoatf 
by  the  defendant's  breach  of  the  statute.]  The  fish  were  not  ^ 
bis,  except  by  the  statute  ;  there  was  no  loss  for  which  he  could  have 
inied  at  common  law.  Here  the  statutory  remedy  is  not  coextensive 
with  the  injury:  the  common  law  right  of  action,  therefore,  is  not 
excluded ;  Mayor  of  Lichfield  v.  Simpson,  8  Q.  B.  65  (E.  G.  L.  B.  vol. 
55).  Albon  v.  Pyke,  4  Man.  &  G.  421  (K  G.  L.  B.  vol.  43),  is  also  in 
point. 

Lord  Gahpbell,  G.  J. — I  am  clearly  of  opinion  that  the  last  objection 
made  by  the  defendant  is  fatal.  No  action  can  be  maintained  for  such 
an  injury  as  this.  The  defendant  has  violated  the  25th  article  of  thi9 
treaty,  which,  by  sect.  1  of  the  statute,  is  to  have  all  the  force  of  aiv 
Act  of  Parliament.  The  declaration  alleges  that  it  was  the  defendant's 
duty  to  observe  that  article ;  and  his  neglect  to  do  so  is  the  breach  laid. 
Now  article  69  declares  that  all  transgressions  of  these  regulations  shall 
be  submitted  to  the  exclusive  jurisdiction  of  <<  the  tribunal  or  the  magis* 
trates  which  shall  be  designated  by  law."  Such  tribunal  is  to  decide 
i<  all  differennAfl"  and  <«  all  contentions,  whether  arising  between  fisher 

I  See  Ceueh  v.  Steel,  3  B.  A  B.  402  (K.  C.  L.  R.  toL  T7). 


men  of  the  same  country,  or  between  fishermen  of  the  two  countries . 
and,  by  articles  71,  75,  may  adjudge  penalties,  and  award  and  enforce 
the  payment  of  damages  to  the  injured  party.     Then,  if  we  refer  to 
sect.  11,  we  find  that  the  competent  tribunal  in  England  is  <<  any  magis- 
trate or  justice  of  the  peace  having  jurisdiction  in  the  county  or  place 
in  which  or  in  the  waters  adjacent  to  which  the  ofience  shall  be  com- 
mitted or  to  which  the  offender  shall  be  brought ;"  and,  again,  by  sects. 
*kRfn  ^^'  ^^'  ^^^^  magistrate  may  impose  ^certain  penalties,  and  award 
^  and  enforce  compensation  to  the  party  injured.    For  any  breach, 
therefore,  of  the  duties  arising  under  these  articles  this  specific  tribnnal 
affords  the  only  remedy.     It  is  unnecessary  to  notice  the  cases  which 
point  out  under  what  circumstances  it  may  be  presumed  that  a  remedy 
provided  by  statute  for  the  breach  of  a  duty  created  by  it  destroys  the 
common  law  right  of  action ;  for  the  statute  in  the  present  case  declares, 
most  expressly,  ahd  with  evident  care,  that  the  remedy  which  it  pro- 
vides is  to  be  exclusive.     It  would  be  a  clear  infringement  of  the  con- 
vention to  bring  an  action  in  any  of  our  courts  against  a  French  subject 
for  a  breach  of  the  regulations ;  and  it  is  equally  a  violation  of  the  act 
to  sue  an  English  subject  at  common  law  for  the  same  cause. 

GoLSBiBGE,  J. — I  am  of  the  same  opinion.  The  statute  creates  an 
entirely  new  right  and  an  entirely  new  duty,  and  provides,  for  dis- 
putes caused  by  the  infraction  of  that  right  and  breach  of  that  duty,  a 
tribunal  with  exclusive  jurisdiction.  That  tribunal  is  to  decide  all  dif- 
ferences and  contentions,  between  fishermen  either  of  the  same  or  of 
the  two  countries,  arising  within  its  jurisdiction ;  and  has  power,  not 
only  to  inflict  penalties,  but  to  award  compensation  to  the  injured 
parties.  It  is  clear  that  its  jurisdiction  is  not  confined  to  mere  breaches 
of  the  regulations,  but  extends  to  cases  of  consequential  damage ;  for 
article  69,  which  expressly  excludes  from  such  jurisdiction  certain 
offences,  confines  such  exclusion  to  cases  of  murder,  felony,  or  other 
grave  crime.  In  the  present  case,  therefore,  the  breach  of  duty  com- 
plained of  having  been  committed  within  the  jurisdiction  of  the  specific 
^RMl  *^^^^^^^  provided  by  the  statute,  no  action  at  common  law  lies 
^  for  such  breach. 

Erlb,  J. — The  plaintiffs  complain  that  the  defendant,  when  trawling, 
did  not  keep  at  a  distance  of  three  miles  from  their  boat,  they  being 
engaged  in  drift  net  fishing.  It  is  clear  that  this  would  have  been  no 
ground  of  complaint  but  for  the  statute ;  and  the  statute  provides  a 
specific  and  exclusive  tribunal  for  the  decision  of  all  disputes  between 
French  and  English  fishermen  arising  within  its  jurisdiction.  Ko  action 
at  common  law,  therefore,  will  lie  where,  as  in  the  present  case,  that 
tribunal  has  jurisdiction  in  the  dispute.  Mayor  of  Lichfield  v.  Simpson, 
8  Q.  B.  65  (E.  C.  L.  R.  vol.  56),  and  Albon  v.  Pyke,  4  Man.  k  G.  421 
(E.  C.  L.  R.  vol.  48),  are  not  in  point.  In  the  first  of  those  cases  the 
remedy  .cxeated  by  statute  was  no        ztemdve  with  the  injury ;  in  the 


bcvuuu   tuc  iKiuuu  H(M)   uruujjufc  upuu  n  {irttuiuHJurji  uuic,  niiiuu  uiu  uu( 
appear  to  have  been  taken  for  roone^  lent,  and  the  statute  did  not  create 
any  riglit  to  bring  such  an  action. 
(Gromptok,  J.,  Traa  absent.)  Judgment  for  defendant. 


•Ex  parte  PHILLIPS.    June  18. 
Reported,  2  £.  &  B.  192  (E.  C.  L.  R.  vol.  75). 


KERNOT  V.  PITTIS.    June  18. 
Reported,  2  E.  &  B.  406  (E.  G.  L.  R.  vol.  75). 


The  QUEEN  v.  The  Chnrchwardens  and  Overseers  of  the  Township 
of  LONGWOOD.     June  18. 

Reported,  17  Q.  B.  871  (E.  C.  L.  R.  vol.  79). 


MEMORANDUM. 
Ik  this  Vacation,  Richard  Matthews,  of  the  Middle  Temple,  Esqnire, 
and  Ralph  Thomas,  of  the  Middle  Temple,  Esquire,  were  called  to  the 
degree  (^  Serjeaot-at-LaT,  and  gave  rings  with  the  motto  ffoc  age- 


EHD  or  iBomr  tacatios. 
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THE  PE^CIPAL  MATTEES, 


ABilTDONMBNT  OF  RAILWAY  ACT. 
f*gp  862.    Eailvat,  L  1. 

ABATEMENT. 
Of  piibUo  naiiMioe  by  prirate  indiridaal,  870. 

HlSBWAT,  I. 

ACCIDENT. 
Oeeas{on«d  by  mlBfeasanoe. 
Meainre  of  damagM,  93.    Dsatb,  L 

ACCOUNT  STATED. 

L  Evidence. 
NeoeMitjr  for  showiag  lome  item  to  a  •peotfio 

amoont  agreed  on. 

A  plaintiff  cannot  reeorer  on  an  aeoonnt 
ftated  witboot  showing  some  item,  to  a  spe- 
cific amount,  agreed  upon  as  dne ;  though  a 
single  item  would  be  saflBoientw 

Plaintiff,  to  prore  an  account  stated,  gare 
in  evidence  a  letter  in  which  defendant  wrote 
to  plaintiff:  "  Oblige  me  by  holding  my  check 
till  Monday,  and  in  the  interim  I  will  send 
ywi  the  amoont  in  cash."  The  cheek,  being 
post-dated,  eoold  not  be  read  as  evidence ; 
and  there  was  no  farther  evidecM  of  the 
amount  admitted  by  defendant  to  be  doe. 

Held,  by  Lord  Campbell,  C.  J.,  Wightman 
and  Crompton,  Js.,  That  the  plaintiff  could 
not  reeover  even  nominal  damages. 

By  Erie,  J. — ^That  nominal  damages  might 

be  giTOD,  the  letter  showing  that  a  definite 

«iun  htui  k««ii  arrived  at  in  aoconnt,  though 

Dold  not  be  proved.    Xaiw  v. 

252 

~S8 


IL  Effect  of  admitting  an  amount  as  stated  iv 
a  document  which  cannot  be  read  in  eri- 
denoe,  252.    Ante,  I. 

ACKNOWLEDGMENT. 
I.  Generally. 

When  it  does  not  amount  to  an  account 
stated,  252.    Account  Statkd,  I. 

IL  To  take  debt  out  of  Statute  of  Limitations. 

DisUnetion  between  an  absolute  aeknowledg- 
ment  and  the  expression  of  a  hope. 

T.  owed  to  P.  A  Co.,  before  their  bank- 
ruptcy, 275/.  as  surviving  partner  of  T.  T. 
A  T.,  and  6565/.  dne  independently  of  that 
partnership.  As  part  security  for  the  latter 
debt  he  had  given  P.  &  Co.  a  mortgage  for 
6000/.  Plaintiff  the  oflleial  assignee  of  P.  A 
Co.,  wrote  to  T.:  "By  the  books  of  the  bank- 
rupts, there  is  a  bdanoe  of  275/.  standing 
against  you :"  and  requested  immediate  pay- 
ment T.  replied:  *'You  have  no  occasion 
to  blame  yourself  respecting  any  claim  on 
me  from  the  estate  of  P.  A  Co.  The  matter 
has  been  arranged  with  the  assignees  here ; 
and  at  the  last  meeting  it  was  arranged  that 
I  should  pay  450/.  on  the  20th  of  May,  450/r 
on  the  20th  of  August,  450/.  on  the  20th  of 
November,  nad  450/.  on  the  20th  of  February, 
next ;  after  which  I  am  in  hopes  that  I  shall 
be  able  to  transfer  the  5000/.  mortgage,  to 
enable  me  to  dear  off  the  whole  that  may  b* 
star.ding  against  me."  It  was  admitted  thai 
the  instalments  of  450/.  were  to  be  paid  Ia 
respect  of  the  debt  of  6565/.,  that  the  v[orl> 
gage  mentioned  in  the  letter  waa  the,aMVt« 
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gftge  for  6000<.  giTen  as  pui  sacnritjr  for  that 
debt*  that  the  375/.  mentioned  by  the  oflBcial 
•atignee  waa  the  debt  due  to  P.  A  Co.  from 
T.  ai  snrriring  partner  of  T.  T.  A  Y.,  and 
that  T.  had  paid  off  the  6565/.  before  the  pre- 
sent action  nas  brought  against  the  defend- 
ants, his  exeootors. 

Held,  on  error  and  bill  of  exceptions,  that 
the  Jadge  was  right  in  direeting  the  jnry  that 
the  two  letters  did  not  amount  to  a  sulBeient 
aeknowledgment  or  promise  to  take  the  debt 
of  276(.  out  of  the  SUtute  of  Limitations,  21 
Jae.  I,  0.  17,  s.  3,  the  letters  not  oontaining 
any  absolute  acknowledgment  of  a  debt,  or  un- 
qualified promise  to  pay,  but  only  expressing 
a  hope  that»  on  the  transfer  of  the  mortgage, 
T.  might  be  able  to  dear  oflf  the  whole  that 
night  be  standing  against  him.  Smith  t. 
Tkomt,  134 


▲CQUISSCENCfB. 

In  the  presenoe  of  interested  Justiee  « 
•  appeal,  41ft.    CmviibSiKtl'iy 

ACTION. 


L  Whether  it  lies  or  not 

1.  Right  arising  under  a  statute  which  pro- 
Tides  another  exclusive  remedy. 

By  Stat.  6^7  Vict.  o.  70,  s.  1,  the  articles 
of  a  conrention  between  Her  Mi^esty  and  the 
King  of  the  French,  for  the  guidance  of  tho 
fishermen  of  the  two  countries  in  the  seas  be- 
tween the  British  Islands  and  France,  are  to 
have  the  force  of  law.  By  articles  60,  70,  71, 
'75,  all  transgressions  of  the  regulations,  and 
all  disputes  between  the  fishermen,  are  to  be 
submitted  to  the  exclusire  jurisdiction  of, 
and  settled  by,  the  tribunal  or  magistrates 
designated  by  law ;  which  tribunal  may  im- 
pose penalties  for  such  transgressions,  and 
award  compensation  to  parties  injured.  Sect 
11  of  the  Act  declares  such  tribunal  in  Eng- 
land,  to  be  any  magistrate  or  justice  of  the 
peaoe  having  jurisdiction  in  the  place  in 
which,  or  in  waters  adjacent  to  which,  the 
offence  shall  have  been  committed,  or  to 
whioh  the  offender  shall  be  brought :  and  by 
seots.  11, 14,  such  magistrate  may  summarily 
impose  penalties,  and  award  and  enforce 
eompensation  to  parties  injured. 

Held,  that  no  action  can  be  maintained 
for  the  breaeh  of  any  article  of  the  oonren- 
tion  or  for,  damage  caused  by  sucb  breach,  the 
remedy  provided  by  the  statute  being  ex- 
elusive.    MankaU  r.  NickoU0,  882 

2.  Notwithstanding  eovenant  to  settle  a  pv> 
Uminary  matter  by  a  referenoe,  425.    Ap- 

FORTIORXllfT. 

9.  Whether  it  lies  to  enforce  a  statutory  right 
where  the  special  remedy  has  beeome  ex- 
tino^  531,  544,  550.    Compbmatiov,  I. 


4.  Successive  causes  of  action  on  n«e«snn 
breaches  of  surety  bond,  593.    Bon,  L 

6.  For  breach  of  regulations  in  eooventioa 
with  France  as  to  fishermeo,  881  Aata^  L 

IL  Cause  of  action :  locality. 

Contract  for  hauling  and  carriage:  mtse  of 
action  when    and    where  complete,  7^5. 

COUXTT  COOBT,  IL 

IIL  Suspension. 

Till  after  proof  under  Winding-up  Ads,  S61 
Railway,  1. 1. 

IV.  Proceedings  when  stayed. 

Until  proof  is  made  under  Windins-up  Acto, 
882.    Railway,  L  L 

ADJUDICATION. 
Order  bad  for  not  showing  adjudiestioD. 

An  ovder,  made  by  two  josticM  nndtr  tbt 
Tithe  Commutation  Act,  5  A  8  Vict  c  S4, 1 
18,  for  payment,  by  way  of  contribntiea,  «f  s 
rpportioQiof  rent-charge  on  a  dose,  sAer 
stating  that  complaint  on  oaih  had  been  msde 
before  one  of  the  said  justiccf »  of  the  Kreni 
matters  giving  them  juriediclioo  to  naketbe 
order,  proceeded  as  follows:  "And  now  ai 
this  day  the  said"  (complainant  and  ths  psi^ 
summoned)  "appear  before  us  the  aiide^ 
signed  justices,  and  we,  baring  ezamiBed  ioto 
the  merits  of  the  said  complaint,  do,  in  por> 
Boance  of  the  statute  in  that  case  made  asd 
provided,  determine  that  the  just  propcrtioii,' 
Ac,  **  to  be  contributed  by  E.  W."  (oa  ubon 
the  order  was  made)  **  in  respect  of  the  ntd 
dose**  is,  Ac.  The  order  then  declsred  tks 
amount  of  the  proportion  payable,  and  order- 
ed payment. 

Held,  that  the  order,  upon  the  itce  of  H, 
was  insufficient,  inasmuch  as  it  did  act  ebov 
any  adjudication,  express  or  implied,  of  i^ 
truth  of  the  matters  of  eomplainL  JKeyiM  v. 
WiUiamM,  t» 

ADMISSION. 
I.  Explanation  of  mistake,  722.    Bixx,  L 
IL  See  also  Ackmowlbd«iikxt. 

A6BNT. 

L  Nature  of  the  agency. 
1.  When  certain  landowners  or  their  sgfstt 
are  made  commissioners  by  statute:  man- 
ner and  time  of  appointment. 

A  local  drainage  Act  created  the  lords  or 
ladies  of  three  manors,  or,  in  his,  her,  or  their 
absence,  their  agents  appointed  ia  writiBf 
under  their  hands,  commissioners  for  exsciip 
ing  the  Act ;  it  authorised  the  corasBioioaen 
*  to  take  lands  for  the  purposes  of  the  drtis- 
age ;  and  it  contained  clauses  for  that  parpesi 
to  the  same  effect  aa  those  ia  the  Usdt 
Clauses  Consolidation  Ac^  1845  (8  A  9  Vi* 


AGENT. 
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e.  18),  ralMeqaentlj  passed :  And  it  prorided 
that  00  person  sboald  he  capable  of  acting 
as  a  commissioner  or  agent  for  a  commis- 
sioner till  he  had  made  a  declaration  that 
he  woald  daly  execute  the  powers  in  the  ex- 
ercise of  which  he  shoold  act  as  commissioner 
or  agent 

The  three  lords  of  the  manors^  by  writing 
under  their  hands  respeotiTcly,  appointed  the 
defendants  their  agents ;  bat  wiUiont  baring 
first  made  the  declaration.    The  defendants 
acted  as  commissioners  (first  making  the  de- 
claration), and  gave  plaintiiF  a  written  notice 
that  they  required  to  take,  for  the  purposes 
of  the  Act,  8  acres,  1  rood,  26  perches,  of  bis 
land :  describing  the  specific  acres,  rood,  and 
perches.     Plaintiff  refused  to  treat;  and  the 
commissioners  thereupon  issued  a  warrant 
to  the  sheriff  of  the  county  to  summon  a 
jury  to  assess  the  sum  to  be  paid  for  the 
purchase  of  3  a.  1  r.  S6  p.  of  land,  required 
for  the  purposes  of  the  Act ;  but  the  warrant 
did  not  recite  or  refer  to  the  notice,  nor  de- 
scribe specifically  which  3  a.  1  r.  26  p.  were 
reqniredL    Plaintiff  had  two  hundred  acres  of 
land  in  the  district.    Both  the  notice  and 
warrant  were  in  the  defendants'  names  as 
eommissionen.   A  Jury  was  impannelled,  and 
assessed  the  price  of  8  a.  1  r.  26  p.  pointed 
out  to  them,  which  were  in  fact  the  same  land 
specifically  described  in  the  notice.    An  in- 
quisition was  drawn  up,  reciting  the  warrant 
but  not  the  notice,  and  not  showing  speci- 
fically in  respcet  of  which  3  a.  1  r.  26  p.  of 
plaintiff's  land  the  price  was  assessed.   Plain- 
tiff, who  had  throughout  protested  against  the 
proceedings,  refused  to  reoeiTO  the  price  so 
assessed.    Defendants  paid  it  into  the  Bank 
(under  a  section  in  the  Local  Act  enabling 
them  so  to  do),  and  entered  on  the  land. 
Plaintiff  haTing  thereupon  brought  an  action 
against  them : 

Held,  by  the  Court  of  Exchequer  Cham- 
ber, affirming  the  judgment  of  the  Court  of 
Queen's  Bench, 

That  the  lords  and  ladies  of  the  manors 
were  eommissioners  by  virtue  of  the  local 
Act,  and,  if  they  did  not  choose  to  oflidate, 
might  appoint  agents  for  such  time  as  they 
thought  proper;  which  agents  thereupon  be- 
came commissioners,  and  might  itfsue  notices 
and  warrants  in  their  own  names,  and  were 
not  bound  to  show  on  the  face  of  their  pro- 
eeedings  for  what  lord  or  lady  they  respeo- 
tirely  acted: 

That  such  appointment  of  an  agent  was 
well  executed  though  the  lord  or  lady  had 
not  preriously  made  the  declaration  required 
by  tho  local  Act 

And  that  the  inquisition  was  good,  though 
it  did  not,  directly  or  by  reference,  specify 
the  particular  acres,  rood,  and  perches  for 
which  tha  eonunissioners  were  to  pay.  0$Uer 
T.  Cook,  831 


2.  Agency  of  directors  of  a  non-registered 
joint  stock  company,  2.    Assubakck,  L 

3.  Agency  of  attorney  to  assignees  of  bank- 
rupt, 603.    Post,  II.  1. 

II.  Liability  of  agent  to  third  persons. 

1.  What  is  not  a  contract  of  the  agent  him- 
self. 

Assumpsit  on  a  promise  that,  if  the  assig- 
nees of  a  bankrupt  would  permit  the  sale  of 
his  goods,  defendant  would  pay  plaintiff  the 
net  proceeds  to  the  amount  of  his  debt  secured 
on  such  goods.  Plea:  Non  assumpsit  Oa 
the  trial  it  was  proved  that  defendants,  being 
solicitors  to  the  assignees,  wrote  to  plaintiff's 
solicitor,  saying  **  In  consideration  of"  plain- 
tiff's "  consenting  to  the  sale"  **  we  hereby, 
oa  behalf  of  the  assignees,  consent  that  the 
net  proceeds"  shall  be  paid  to  plaintiff  Thia 
offer  was  accepted ;  the  goods  were  sold ;  bus 
the  net  proceeds  were  not  paid  over.  The 
letter  was  written  by  the  authority  of  the 
trade  assignee,  but  not  known  to  nor  ratified 
by  the  official  assignee.  Other  subsequent 
letters  were  in  evidence.  Nonsuit  with  leave 
to  move. 

Held:  that  subsequent  letters  were  not 
admissible  to  aid  in  construing  the  contract 
in  the  first  letter.  That,  on  the  true  con- 
struction of  the  letter,  defendants  did  not  con- 
tract themselves,  but  made  the  contract  for 
the  assignees :  that  the  trade  assignee  had  no 
authority  to  bind  the  official  assignee  person- 
ally :  but  that  this  absence  of  authority  did 
not  make  defendants  liable  on  the  contract  as 
principals;  and  that  the  nonsuit  was  eight 

SembU :  that  in  such  cases  there  is  an  im» 
plied  undertaking  by  the  professed  agent  that 
he  has  the  authority  he  professes  to  have. 
Lewit  V.  NiehoUon,  603 

2.  What  not  such  an  absence  of  authority  as 
to  make  the  agent  liable,  603.    Ante,  1. 

3.  Implied  undertaking  as  to  authority,  603. 
AnU,  1. 

IIL  Liability  of  principal  to  third  persons. 
Liability  of  corporation  for  its  servants  act- 
ing without  forma]  authority,  780,  742. 
CoMPAvr,  L  1. 

IV.  Proceedings  by. 

When  they  need  not  show  for  whom  they  ara 
acting,  831.    Ante,  L  1. 

V.  BaUfication. 

Effect  of  non-ratification  by  one  of  several 
principals,  603.    ABte«  II.  1. 

VL  Occupation  by. 

Liability  of  corporation,  832.    OoBFomATiOi% 
LI. 


See  COKTBAOT 
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ALTBRATIOK. 
In  domiokBt  (ciwbwiI,  III.    Vumwwr,  IIL 

AMBIQUnr. 
In  fono  of  iDitnuuant. 
Bill  or  not*,  V!l,    Billi,  I. 

AMXNDHBin;. 
At  KUi  Piiu,  S40.    BxicDTOu,  L  1. 

AirCmiT  LIQHT, 
But  E^ranra. 

Airannr. 

fivttj  boBd. 
SbbuuIt*  broaak**;  lUtot*  of  liMlhtioai; 
bukknpt^,  fits.    BoRD,  L 

APPEAL. 
I.  FroB  d»d«toa  of  jnds*  M  ahainlMn. 
Wilbin  what  Unit  to  ba  mwla. 

In  April,  1S5I,  pUlntilT  noovaroa  In  a 
tnperior  Court  a  lam  under  4Bm.  In  JuM, 
18SI,  ha  took  Dot  B  mramoDi  bafon  a  Jodga 
•I  Cfaamban,  for  ooita,  nndar  ttat  IS  A  li 
Tict.  a,  SI,  a.  13.  Tha  Jndga,  eonealTiDK 
that,  altbongb  oanonnaitl  JnriidSotloD  m 
proTcd,  ha  had  a  diacretlon  bi  to  making  an 
order  for  ooilg,  audoned  tha  ninDIODt  Irlth 
the  wordi  "no  order."  In  Jiaiur;,  1961, 
plalntiif  mored  the  Conrt  of  Quaen'i  Bnuh 
to  be  altowed  the  lald  eoati. 

Hald,  (hit  tha  application  mart  be  odd. 
•Iderad  M  an  appeal  from  Iha  daaiaioo  of  tha 
Jndgo  al  Chamban;  and  that  ik  waa  made 
toolaU. 

Per  Lonl  Campbell,  0.  J.— AppKaallnaa  In 
tha  ahapD  of  aa  appaal  fhnn  Iha  dMdiian  of 
a  Jadga  at  Chambera  ibonld  ba  nude  within 
the  Um  next  aHor  aueh  deaiilon.  JftndiA 
»,  Oiuim,,  JS7 

n.  To  teuiaaa :  Boroigh  or  Ooaa^. 

Appeal    agklntt   order   of   naintaHM*  of 
panpar  loDBtlo,  SSI.     Poo^  ZIL 
ItL  Tlma  of  appealiDf . 
Aghast  datigion  of  Jadf*  at  obuaban,  IfiT. 
Ante,  L 

IT.  Notba  t«»t  bf  poA 

At  what  tin*  daamad  to  kara  b«M  giTaD, 
388.    Poor,  X. 
T.  CoDlaatiDg  appaaU. 

Oon»nt  of  reatr;,  881.    Pooa,  T.  1, 
VL  Haarii^:  loteMitad  jMtiaa. 


1.  What  Meidental  pr««iiea  vttMt  lri«. 

Iba  mere  prounee  on  Ibi  Baatk  tf  u  it' 
lorailad  magUtrata  dariog  put  of  Itt  bear- 
log  of  an  appeal  b  not  (DOeltDt  gnud  fir 
BOltiag  Slide  an  order  of  Sauioai  udi  m 
nub  hearing,  if  it  beeiprtuijtbomthitbe 
took  no  part  in  the  hraring,  cama  into  Ogait 
for  a  dlfferonl  parpOM^  and  did  io(  Ib  uj 
waj  Inlaesoa  tha  decinon.  Jitpaa  r.  Im- 
Ah,  JutHet,  ai  L 

Til.  In  partieolai  initaMn. 
Agaloit  order  of  malntcDanee  i 
tie,  S61.    Pooa,  ZIL 

APPSAKASCR. 


APPIICATICHT. 
laaond  appllantion. 
Baaaml  whan  allowed  <m  lEppljiti  MM 

of  men  fans. 

Tha  atteatatian  of  »  warrant  of  attanej 
waaaefolloirBi  "Signed,  aaalad, aad delirw 
ed,"  Aa.,  « in  tha  preaeBoa  of  ne,  H.  C  (u 
attorney),  "who,  at  the  raqoeM  and  ia  lb> 
praftDea  of  the  aaid  J.  H.  S.,  J.  C.  and  J. 
H.  P."  (tka  axaonlJDg  paitiaa),  "hart  Mt 
and  mbtaribed  ay  name  aa  the  atlinej  n 
thair  behalf  atteiliag  the  aiemfea  itml, 
baring  trtt  read  orar  and  asplwad  M  ihM 
and  aaeb  of  Ibem  the  natnr*  and  eeBUan 
I.  c- 


-   Hald,  Mt  a  an 

1  ASTiete.  HI,  i.  ». 

On  motjan  lo  let  uldo  a  JalgA  MdN 
made  at  (Aambara  npon  reading  eettaia  iM- 
darita,  the  part;  moring  ooitlad  to  brat 
before  thia  Court  the  amdaTiM  pandawd  at 
Chambera ;  and  the  rale  waa  thertlen  dii- 
oharged  with  ooela.  BeM,  that  ha  aifbl 
(after  pajment  of  eocU)  renew  the  laaa 
motion,  putttng  In  tha  aOterita.    fave^r. 


APPOINTlfBin. 
Of  agent  to  aet  aa  eommtaaiaaai  taim  a  ImI 
act,  BSI.    AoiKT,  L  1. 

APPOBTIOKUXNT. 
Salary  when  not  apportionable. 

Tha  lalar;  of  an  auditor  and  lapetMaaJ. 
Ing  manager  of  an  eatate,  bidding  oAea  Jariaf 
the  Joint  liraa  of  the  amplojer  and  UbmU; 
li  not  a  p«7nent  apportionabla  ndv  *L 


I  A  S  T.  4,  e.  11,  a 


APPORTIONMENT. 


ASSURANCE. 
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pimetiee  m  w«f  ineompatible  with  th«  ofiee, 
•Dd  the  whole  if  required  by  S.,  the  em- 
ployer: that,  if  8.  ihould  reToke  the  appoint- 
ment without  adeqaate  cause,  the  adequacy 
to  be  determined  as  after  mentioned,  or  if  L  | 
ibould  rv8ig£  upon  adequate  eauie,  the  ade- 
qnacy  to  be  determined  in  like  manner,  S. 
iboald  allow  L.  a  retiring  pension  of  1000/. 
a  jear  during  their  joint  lives  :  and  that  the 
adequacy  of  the  cause  for  any  revocation  or 
resignation  should  be  determined  by  a  referee, 
who  was  named ;  with  a  proviso  for  other 
reference  in  ease  of  necessity.    Held  : 

niat  the  stipulation  fbr  refbrence  was  not 
void  as  ousting  the  Courts  of  jurisdiction. 
But 

That  L.,  being  dismissed,  as  he  alleged, 
wrongfully,  might  sue  for  the  retiring  pension 
without  having  first  procured  the  adequacy 
of  the  canse  to  be  decided  upon  by  the  re- 
feree ;  the  sense  of  the  agreement  being  that 
the  onus  of  proving  the  adequacy  of  Uie  cause 
to  be  adjudicated  upon  should  lie  upon  that 
|>arty  who  did  an  act  (whether  revoeation  or 
resignation)  determining  the  employment 
LowndeB  T.  Stamford,  Earl,  42b 

APPEBHBNSIOK. 
BmAwust. 

ABBITBATION. 

Prospective  covenant  that  a  preliminaffy  matter 
afaall  be  determined  by  a  referee. 

1.  When  not  void  as  ousting  Court  of  juris- 
diction, 425.    Apportiohmknt. 

2,  Burthen  of  compliance,  on  which  party  it 
it  lies,  425.    Appobtxojixkht. 

ABaUMBNTATIYBNBSa 
In  pleading,  2.    AssuRAjrct,  L 

ABMY. 
Fay,  092.    Bast  Im>iA  Compaht. 

ABBBST. 

On  eriminal  eharge. 
Pleading :  belief:  ttew  aMignmenti  S78*    Im- 
tvOMomtusn, 

AS8I0KBB. 
L  When  bound  by  covenant  though  not  named, 

661.      COVBMAXT,  I.  1. 

IL  Of  bankrupt    Bavkbvpt. 

« 

ASSUMPSIT. 
ladabiCatai. 

Against  corporation,  for  use  and  oeenpatlon, 
6fta.    OeapAHATioK,  I.  h 


ASSUBANCB. 


L  Parties. 


Joint  or  several  liabilities  of  subscribing  or 
non-subscribing  directors. 

Declaration  against  five  defendanta  stated 
that  defendants  were  proprietors  and  share- 
holders of,  and  partners  in,  a  company  called 
The  M.  Assurance  Company:  that  plaintiff 
caused  to  be  made  a  policy  on  ship,  Aa, 
purporting  that  he  made  insurance  at  and 
from,  Ac,  against  certain  risks,  which  the 
said  Company  were  contented  to  bear:  and 
it  was  declared  and  agreed  by  and  between 
the  Company  and  the  assured,  That  the  oapi- 
tal  stock  and  funds  of  the  Company  should 
alone  be  liable  to  answer  and  make  good  all 
demande  under  the  policy,  and  that  no  pro^ 
prietor  of  the  Company  should  be  in  anywise 
liable  to  any  demands,  nor  be  in  anywise 
eharged^  by  reason  of  the  said  policy,  beyond 
the  amount  of  his  share  in  the  capital  stock, 
it  being  one  of  the  original  and  fundamental 
principlea  of  the  Company  that  the  responsi- 
bility of  the  individual  proprietors  sbonld  in 
all  eases  and  nnder  all  oireumstanoei  be 
limited  to  their  respective  shares  in  such 
capital  stock :  And  the  policy  further  stated 
that  the  Company  were  contented,  and  bound 
themselves,  to  the  assured  fbr  the  true  per- 
formance of  the  premises:  The  count  then 
alleged  that,  in  consideration  that  plaintiff 
had  paid  the  premium  and  promised  defend- 
ants to  perform  all  things  in  the  policy  con* 
tained  to  be  performed  on  his  part,  defend- 
anta promised  plaintiff  that  they  would  become 
and  be  insurers  to  plaintiff  of  1100£.  on  the 
said  ship  during  the  time  in  the  policy  men« 
tioned,  and  would  perform  all  things  therein 
contained  on  their  part  as  such  insurers  of 
11002.  to  be  performed ;  and  defendants  then 
became  and  wore  insurers  to  plaintiff,  and 
■abseribed  the  policy  as  such  insurers  of 
11002.  on  the  said  ship.  The  count  then 
averred  total  loss,  and  non-payment  although 
the  capital  stock  and  funds  of  the  Company 
had  always  been  sufficient  to  pay  plaintiff  the 
11002. 

On^  defendant  demurred  to  the  count, 
alleging  nnoertainty,  and  other  gronndi  of 
special  demurrer. 

A  second,  J.  G.,  pleaded  Koa  Assumpsit ; 
and  that  the  stock  and  funds  had  not  been 
and  were  not  sufficient 

A  third  pleaded  that  the  policy  was  made 
after  stat  85  O.  3,  e.  68,  and  that  defendanu' 
name  was  not  expressed  or  specified  on  the 
poliey ;  whereby  the  insurance  became  and 
was  null :  Special  demurrer,  alleging  that  the 
plea  was  an  argumentative  denial  of  iefend- 
anfs  subscription.' 

A  fourth  defendant  pleaded  that  he  waa 
proprietor  of  fifty  shares  only,  of  1002.  each, 
aa^  befora  aotion  brought^  had  paid 


uid  demndi  npon  thg  Companj  ii 

ot  inmrucu,  M  Iba  amount  of  m 

50001.,  of  hii  Dwa  moiiiji.     Dusurr 

plM  ■■  bsioz  ID  irgiimcDUUn  daniil  of  tli* 

•Dt&eitnc7  af  tha  aapltkl  (tonk,  ud  M  ua 

log  U  a  tnvtna  oT  Ui*  promlia,  and  ai 

•ertaln. 

Hold  br  tb>  Court  of  Qnaaii'i  Banab  : 

That  tfaa  f>IIp7,  ■ 


ajoiatlial 


oapabla  of  being 


It  law  if  ths  Companj  had  i 
sapital  itoak  and  fbadi;  wbich  It  appaared 
b7  (ha  aonni  xbtj  had:  That 
of  tba  pollaj  bj  Iha  dafaaduli  inSeiaDtlj 
apipearad :  and  that  tba  coant  wm  gi>od  both 
on  general  and  OD  apadal  demamr. 

And  that  so  uaurlal  diitiaotion 
the  oaia  of  tha  foanb  defendant  froB  bii 
baring  paid  on  polloiaa  a  aam  aqnal  to  hii 
rabteription 

Alto,  aa  to  tha  Iblrd  defandant,  that,  tha 
loturanee  bain^  ilalad  la  tba  dtalantloD  la 
hare  been  mads  bj  (be  Company,  c  ' 
ha  Kat  one,  It  waa  immaterial,  ilno 
O.  t,  e.  1 14,  (hat  Indlridaal  tBbn»lben  wan 
not  Damad  in  tha  polisj. 

And,  bj  Erie  and  Wigbboan,  Ji.,  that  bla 
apMlal  plea  waa  aa  argnmantatlra  Hon  Ai- 
■ampiL    , 

Oo  the  trial  or  the  oania,  tb»  aaoond  da- 
Andant,  J.  O.  (no  other  appaariag)^  tandsrad 
abilloreieeptioDa.  The  eridenoe  and  mling 
*b<oh  raUad  the  aiaeptioni  were  ai  fallow! : 

Iho  defendanla  were  auoaiatad  la  apart- 
Dtnbip  for  tba  pnrpoaa  of  aSei 
anoeij  the  aapllal  lo  eoni|ft  of  1,01)0,0001, 
diTided  into  lOOi.  iharei.  Id  faat,  ibaiM 
the  amount  of  fiO0,O0OJ.  anl;  had  been  take 
upon  wblah  ealli  bed  bean  paid  to  the  aiMi 
ot  2H.  per  ibare,  and  a  parUal  payment  mat 
ODanolheroaJloriDI.  The  Companj'i  del 
of  leltlement  prorided  that  the  tStiit  ihould 
be  managed  bj  a  Boaid  of  direatort.  w~ 
tboald  UiDa  poliaiei  ligned  retpaoIlTel}  bj 


verjr  pollej  Ibat  tha  i 
1,0 00 J.,  and  Dl 


propartT  of  tha  Company  nnapplied  at  tha 
time  ot  mnj  olaim  or  demand,  thonld  alona 
ba  liable  to  any  aliim  ander  taoh  poliojj 
thai  tba  diraolon  ilgnlng,  or  any  of  them, 
ibould  not  ba  raaponiihle  to  the  aunred  ba- 
f  and  the  fandi,  fto.,  in  their  hinde  or  power 
at  the  time  of  recoiarj  on  tha  poUoj;  and 

liable  beyond  tha  imouat  unpaid  on  hi' 
thare.  The  dead  farther  prorided  that  any 
proprietor  aned  in  reipael  of  any  poliey  might 
give  notiea  to  the  Board,  and  they  might 


raiubaned  bj  the  direaton,  prerloH  na 

and  ooat*  agaiuc  the  proprielen  iidindi- 
ally. 

The  polioj  la  qaaalion  wet  in  iht  taa 
alwaje  adopled  by  the  Csmpaaj.  It  wu 
headed  "  H.  Auaranee  Compeny.  C^Bal, 
one  million ;"  and  wai  aieenud  by  Hint  di- 
reeton,  who  were  ilalvd  thartin  to  ii(i  it 
■itaeia  of  the  premiaai  and  thai  Ihi  da- 
pany  were  DOntant  with  tbi  auiiHce.  Dt- 
ftndanl  J.  O.  wai  adireclar.baidid  nmilii. 
Tha  poliey  wea  at  aet  furih  in  ihedaduuiH, 


tba  . 

omilUnglhe  itipnlalien  direeted  by  tha  laid, 
that  tha  direoton  ligning  thoald  ni>i  be  liaUt 
beyond  the  fand*  in  their  handa  Bridiatt 
Wat  giren  for  the  defandant  that  tha  Com- 
pany bad  not,  when  the  caaaa  at  aniga  te- 
ernad,  or  afterwardi,  "any  monaya,  pivpMQ, 
or  arailable  fnnda  wbetafer  in  Ibeli  haad^ 
wherewith  they  eonld  haTO  iatitSed  plaialif  t 

The  Jodge  ruled  that  the  natten  fnnt 
were  eTidenee  on  which  Iba  jnry  wdbM  bt 
JniUaed  In  finding  for  the  pluntif  on  boA 
litDH ;  and  that  the  Company  had  aiailaiai 
oapitat  atock  and  fnoda  while  a  poitieDoflha 
oapital  tloak  inDeienl  to  pay  tha  plaiadli*- 
malned  oncaliad  fgr. 

Held  by  the  Court  of  Biahaqaer  Chaabv, 
aOrBing  Iha  Judgment  in  Q.  B., 

That  Ibe  &nt  oonnl  waa  good  en  gaotnl 
demurrer,  inaimneh  aa  It  aipreiriy  itMd  t 
Joint  conliaet  nade  by  the  defendaatJL  ■kick 
might  be  enforced  by  law.     Plalb  &,  dali> 

That  the  oounl  waa  alao  good  en  ^aatl 
demnrrer,  being  aoSeieatly  aertain. 

That  the  third  dafaadant'i  plea,  toaaM 
on  ital,  35  G.  3,  o.  83,  waa  bad  on  smmtt 

Judgmeot  waa  alio  aDraed  on  the  plea  if 
the  fourth  defandanL 

Held,  further,  in  Ibe  Court  of  Kube<)a« 
Chamber,  oa  the  bill  of  eieaptioni : 

By  Talfourd,  J.,  and  Parke,  Aldtraaa, 
Piatt,  and  Uartln,  Ba. ;  That  then  ■>>  *• 
eiidenoe  of  a  joint  contnst  by  tha  dtOa^ 

By  Crauwell  and  WUItamc,  Ja. ;  That  ihtn 
waa  aiidanoa  of  lueh  joint  soutraci,  and  tit 
aaffiaienay  of  capital  it4tak  and  foadt.  Ab4 
by  Creitwall,  J.,  thai  tha  daDae  in  Iba  di(d 
of  aeulanent,  eiempliog  areiy  fy*"* 
from  liability  beyond  hie  own  aapaid  nb- 
aoription,  waa  either  inaenaibla,  or  nid  M 
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tbo  assared  to  tbe  amoant  unpaid  on  inch 
H^fendani's  iharea. 

Q«€tret  per  Parke  and  Alderson,  Ba., 
v^hethcr  tbe  policy,  not  being  conformable 
to  tbe  power  vested  in  tbe  directors  by  tbe 
deed  of  lettlement,  waa  binding  on  tbe  de- 
fendants. 

A  venire  de  novo  was  awarded.  Ballett 
V.  Jktwdall,  2 

IL  Policy:  sabscription. 
Py  a  director  of  a  comf>any  wbo  is  not  indi> 
vidually  named  in  tbe  policy,  2.    Ante,  L 

in.  Policy :  conformability  to  powers. 

Effect  of  policy  not  being  eonformabley  2. 
Ante,  L 

IV.  Limitations  of  liability. 

1.  To  subscribed  capital  of  insuring  company, 
2.    Ante,  I. 

2.  To  funds  available  in  the  bands  of  tbe 
directors,  2.    Ante,  L 

X.  Of  sbarebolder,  to  amount  of  bis  sbares, 
2.    Ante,  I. 

4.  Repugnancy,  2.    Ante,  I. 

V.  Pleading. 

I.  Wbat  declaration  shows  a  Joint  oontnot, 

2.    Ante,  L 
1.  DeelaraUon  wben  ■nffloiently  eertain,  2. 

Ante,  I. 
9.  Argumentative  denial  of  iubseription,  2. 

Ante,  I. 

VL  Evidence. 

1.  Of  Joint  contract  by  sbareholders  of  insur- 
ing company,  2.    Ante,  I. 

3.  Of  several  contract  by  each  shareholder  to 
the  amount  of  his  shares,  2.    Ante,  L 

5.  Of  sufiiciency  of  capital,  2.    Ante,  L 

ATTESTATION. 
Of  warrant  of  attorney,  769.    AppuoAnoir. 

ATTORNEY. 
I.  Signatore  of  documents  by. 

Notice  of  application  for  certiorari,  416.  Ctn^ 
TIORABI,  I. 

n.  Attestation  by. 

Of  warrant  of  attorney,  789.    AppLiSATioir. 

III.  Contracts  by. 

1.  What  not  bis  own  contract  but  that  of  his 
client,  603.    Agbict,  II.  1. 

S.  Liability  incurred  by  acting  without  au- 
thority, 503.    AoBXT,  IL  1. 

IV.  Attendance  by. 

AVben  not  on  proceeding  before  Vioe-Cban- 
cellor  of  University,  647.     UxiYBRsrrr,  I. 

V    warrant  of  attorney.    Wabbaut  of  Attob- 


AUDITOR. 
L  Poor  law  auditor,  682.    Poor,  V.  1. 
IL  Of  an  estate,  425.    AppoBnomcwiT. 

AUTHORITY. 

Liability  incurred  by  persons  acting  as  agents 
without  authority,  503.    Aobnt,  II.  1. 

BAILMENT. 

L  Liabilities  of  the  same  nature  as  those  of  a 
bailee. 

Treasurer  of  a  building  society,  277.  BuiLO- 

IKO  SOCIBTT,  I. 

II.  Excuses  for  loss  by  bailee. 
Vis  mi^or,  277.    Buildikg  Socibtt,  L 

BANK. 
L  Deposits. 

Of  notes  subsequently  dishonoured :  who  to 
bear  the  loss. 

Plaintiff  deposited  with  defendants,  a  bank- 
ing Company,  80/.,  consisting  partly  of  cer- 
tain notes  of  a  country  bank,  payable  either 
at  that  bank  or  in  London,  and  representing 
65/.  Tbe  Company  gave  a  receipt  as  follows: 

Received  of  M.  W.  80/.,  for  which  we  are 
aooountable.  80/.,  at  8/.  per  cent,  interest^ 
with  fourteen  days'  noUee. 

The  Company  sent  the  notes,  on  the  same 
day,  to  their  agents  in  London,  who  presented 
them  on  tbe  following  day,  when  they  were 
dishonoured.  ^The  agents  sent  them  back  by 
that  evening's  post  to  the  Company,  who,  on 
the  following  day,  gave  notice  of  dishonour 
to  plaintiff,  and,  on  plaintiff's  giving  fourteen 
days'  notice  of  withdrawal,  tendered  the  notes 
back,  which  plaintiff  refused.  The  Company 
refused  to  pay  the  amount  of  the  notes.  The 
country  bank,  which  was  about  five  miles 
from  tbe  office  of  tbe  Company,  had  stopped 
payment  from  tbe  close  of  the  day  on  which 
tiie  notes  were  deposited. 

Held,  that  plaintiff  oould  not  recover  the 
amount  of  the  notes  from  the  Company,  either 
as  money  lent  or  as  money  had  and  reeeived. 
Timmitu  y.  GibbtM,  722 

II.  Bank  notes. 
Effeot  of  transactions  with,  722.    Ante,  L 

BANKRUPT. 
L  Assignees :  powers  inter  so. 

Limited  authority  to  bind  each  other,  668. 
AOBNT,  IL  1. 

II.  Rights  under  sect  137,  as  against  ezeou- 
tions  and  on  orders  not  filed. 

Judgment  signed  on  Judge's  order  made  os 
defendant's  own  application  but  not  filed. 


A.  h»Ting  eomaeiiMd  mi  MtioB  of  debt  io 
the  Qaeen's  Bench  againat  R.,  a  trader,  B. 
proposed  that  a  Jadge't  order  shoald  be  made 
for  stay  of  proceediogs  opon  payment  of  debt 
and  ooiti,  and  sent  to  A.  a  fummona  for  that 
purpose,  upon  which  a  consent  was  endorsed 
by  A.  A  Judge's  order  was  thereupon  made, 
at  the  instance  of  B.,  direcUng  proceedings  to 
be  stayed  on  payment  of  debt  and  coats ;  in 
default  of  payment  judgment  to  l>e  signed 
and  execution  to  issue.  B.  senred  a  copy  of 
this  order  on  A.  Neither  the  original  order, 
nor  any  copy  of  it»  was  filed  with  the  clerk 
of  the  dockets  and  judgments  in  the  Queen's 
Bench,  as  directed  by  sUt  IS  A  13  Viet.  o. 
106,  s.  137.  Judgment  was  signed  and  eze> 
cation  taken  out,  nnder  the  order :  and  the 
sheriff  paid  to  A.,  from  proceeds  of  the  sale 
of  certain  goods  of  B.,  the  debt  and  coats  for 
which  execution  had  issued.  After  the  exe- 
ontion  and  payment,  B.  became  bankrupt 

Held  that,  under  stat  IS  A  13  Vict  e.  100, 
I.  137,  the  order,  judgment,  and  execution 
were  void  as  against  B/s  assignees,  the  order 
not  baring  been  filed ;  and  that  the  assignees 
might  reeoTcr  from  A.  the  amount  paid  him 
under  the  execution,  as  money  had  and  re- 
oetred  to  their  use  as  assignees.  Farrow  t. 
Maye9,  516 

IIL  Money  bad  and  reeoiTcd  to  use  of  as- 
fignees. 

Money  paid  nnder  a  Toid  exeention  before 
aol  of  bankmpteyi  516.    Ante,  IL 

IV.  Diioharge  of  bankrupt  from  liabilltiet. 

Kot  on  fbtare  breaches  of  torety  bond,  593. 
BoKO,  L 

BAR. 

DiitlDetiott  between  a  bar  and  a  soipeiision, 
M^    Bailwat,  L  1* 

BARON  AND  FEME. 

7  LiTiog  ^»art :  habeas  corpus. 

Where  a  wife  is,  by  her  own  desire,  liring 
apart  from  her  hosband,  and  is  under  no 
restraint,  the  Court  will  not  grant  a  habeas 
eorpos  on  the  application  of  the  husband,  for 
the  purpose  of  restoring  her  to  his  onitody. 
B^tM  T.  Ltifgati,  781 

XL  Competency  as  witnesses. 

Stat  14  A  15  Viet  c.  00,  does  not  remore 
the  objection  to  admitting  as  a  witness  the 
wife  of  a  party  to  the  record.  So  held  by 
liord  Campbell,  C.  J.,  Wiglitmaa  and  Oromp- 
lon,  Js.  J  Brle^  J.,  dissentienta.  Stafittom  t. 
0roft9,  367 

IIL  Wife's  incapacities. 

Her  incapacity  to  take  ease  out  of  sftatate  of 
limitations  by  payment  of  interest,  262. 

.        B*U4yIL 


IV.  Pleading. 

Joinder  of  wife  where  husband's  psTBsotof 
interest  has  taken  case  out  of  itslats  tf 
timitationa,  262.    Bills,  IL 

BEER. 
Lioense  to  sell  beer  by  retaiL 
L  The  granting  not  rerised  on  eertiorsri. 

The  resident  holder  and  occnpierof  s  hssn 
annually  rated  at  abore  15/.,  in  a  town  eorp^ 
rate  wiUi  a  population  of  more  thtn  MMM, 
called  upon  the  orerseers  for  certificstM  to 
enable  him  to  apply,  nnder  stat  314  Vkt 
0.  61,  for  a  license  to  eell  beer  by  reiuL  lbs 
overseers  gave  him  a  certificate  of  the  saiMnt 
at  which  the  house  was  rated,  and  sttiehcd 
their  certificate,  as  directed  by  stot  4  4  S 
W.  4,  c  85,  to  the  cerUieate  of  ehanrtfr  |in> 
dueed  by  him;  but  refused  to  certify  tkst  hs 
was  the  resident  holder  and  oeeiqHer  of  0» 
house.    The  Board  of  Inland  ReTenno^  Winf 
satisfied,  on  inquiry,  that  he  was  the  rtndc&t 
owner  and  occupier,  directed  their  offiosrt  to 
grant  a  license. 

Held,  on  motion  to  quash  the  licraie,«Mek 
had  been  brought  up  by  certiorari,  that  thi 
granting  of  the  lieenaa  was  not  a  jadiasl 
act  captf  ble  of  rerision  by  the  Gout  oa  cer- 
tiorari SemhU  that  tha  proper  mode  ef  try* 
ing  its  Talidity  was  to  treat  it  as  Toid.  Jfaytae 
T.  Sal/ordf  Ovn€tr%f  M7 

IL  YaUdity  how  to  be  tried,  687.    Aats^  L 

BBLIBF. 
Of  eharge  of  felony :  j^aadiag,  378.   Imi- 

SOKXCHT. 

BENEFIT  80CIBTT. 
See  LoAX  Sociktt.    Boildiho  Socutt. 

BILLS  OV  EXCHANGE  AN1>  PROMISSOBT 

NOTEa 

I.  What  is  a  bDl  or  note. 
Instrument  in  amUgnooa  Ibrm. 

An  instrument  was  drawn  in  the  feUoviaf 
l*rm :  *<  Two  months  alter  date  I  promise  to 
pay  to  T.  R.  L."  (plaintilT}  <'or  order  091 
15«.  H.  OliTcr."  Underneath  was  writtt% 
on  the  left  hand  of  the  instrument,  **  J.  & 
OliTer*'  (defendant).  Acroea  it  was  writtta 
<*  aooepted,  payable  S.  A  Co..  Bankers,  Lee- 
don.  E.  Oliver."  «B.  OUTor^  was  sigsed 
by  defendant. 

Held,  that  the  instrument  might  be  sbo4 
upon  as  a  bill  of  exchange  drawn  by  H. 
Oliver  upon,  and  aoeepted  by,  defendant 

Per  Lord  Campbell,  C.  J.  Such  an  iastrs- 
ment  would  be  good  as  a  bill  of  exi^aaf^ 
aa  against  wer,  even  befeca  aeerpt- 

ance.    Xloy  mt,  411 
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XL  Note  made  by  wife  b«fon  oorerture. 

Bffeet  of  payment  of  interest  by  wife  after 
marriage  with  money  lent  by  joint  maker. 

Deelaration  against  husband  and  wife»  upon 

*  a  joint  and  lereral  promissory  note  made  by 
the  wife,  before  oorertaroy  and  one  J.  A^ 
alleged  a  promise  by  the  wife,  dam  sola. 
Defendants  pleaded  the  Statate  of  Limita- 
tions. The  deelaration  was  amended,  after 
issae,  by  inserting  an  allegation  of  a  subse- 
qnent  promise  by  the  hasband.  Plaintiffs 
protred  a  payment  of  interest  within  six  years, 
made  by  the  wife  after  marriage,  with  money 
sent  by  J.  A.,  bat  without  the  privity  or  sub- 
seqnent  ratification  of  the  husband. 

Held,  that  such  payment  raised  no  promise, 
either  by  the  husband  or  the  wife,  so  as  to 

•  take  the  ease  out  of  the  Statate  of  Limita- 
tions: inasmuch  as,  the  wife  being  incapable 
of  making  any  promise  in  law,  express  or 
implied,  payment  by  her  or  the  other  joint 
maker  of  the  note  could  create  no  promise 
on  her  part;  and,  as  such  payment  was  not 
made  by  the  husband,  or  for  any  considera- 
tion affecting  him,  or  with  his  sanction,  it 
laised  no  implied  promise  on  his  part. 

Per  Lord  Campbell,  C.  J. :  If  Uie  payment 
had  been  by  the  husband,  or  with  his  sano- 
tion,  the  declaration,  as  amended,  would  hare 
been  had  in  arrest  of  judgment,  as  the  wife 
would  then  hare  been  improperly  joined  in 
the  action.    Jfwt  r.  Holland;  262 

HI.  Direction. 
What  it  means,  471.    Ante,  L 

nr.  Illegal  consideration. 

Baying  off  opposition  in  Insolvent  Court. 

To  an  aetion  by  payee  against  maker  of  a 
promissory  note,  the  defendant  pleaded  that 
before  the  time  of  tha  making  he  was  indebted 
to  plaintiff  and  others,  and  filed  his  petition 
In  tha  Insolvent  Debtors'  Coart,  and  delirer- 
•d  a  sehedttle,  including  bis  debt  to  the  plain- 
tiJI^  and  a  day  was  appointed  for  his  ezami- 
nation.  That  plaintiff  threatened  to  oppose 
his  discharge  unless  defendant  wonld  giro 
faim  promissory  notes  to  the  amoant  of  his 
dabt:  and  thereupon  defendant,  to  induce 
lAsintiff  to  abandon  his  opposition,  mada  and 
delivered  to  him  promissory  notes,  one  of 
which  was  that  now  declared  upon.  And  that 
defendant  afterwards,  by  order  of  the  said 
Court,  was  discharged,  aooording  to  stat.  1  k 
8  Viot  c  110,  from  the  said  debt  in  respect 
•f  which  the  last-mentioned  note  was  glTcn ; 
which  discharge  remains  in  full  force. 

SmkhUi  by  Wightman,  Erie,  and  CrompCon, 
Jib,  and  Held  by  Lord  Campbell,  C.  J.,  that 
the  plea  was  double^  and  bad  on  demurrer. 

&ve  to  amend  granted.    Semltint  ▼.  iSVsly, 

443 
•positioB  Ifj  wilL 


1.  The  right  to  sue  panes  to  the  executor. 

Stat  7  W.  4  A  1  Viet  o.  26,  s.  3,  empow- 
ering  a  testator  to  bequeath  all  personal 
estate  which,  if  not  bequeathed,  would  de- 
toItc  upon  his  executor,  does  not  enable  a 
testator  to  bequeath  a  promissory  note  made 
to  him,  so  as  to  pass  the  right  to  sue  in  re- 
spect of  it    Such  right  is  in  the  executor. 

Where  the  legatee  of  such  promissory  note 
Is  oonvicted  of  felony,  the  forfeiture  caused 
by  such  conviction  does  not  direst  the  ex- 
ecutor of  his  right  to  sue,  though  ho  is  a 
trustee  for  the  Crown  In  respect  of  the  pro- 
ceeds of  the  suit     BUhop  v.  Curtitf  878 

2.  Effect  of  legatee  being  convicted  of  felony, 
878.    Ante,  I. 

YL  Dishonour. 

Of  notes  of  country  bank :  effect  on  transac- 
tions, 722.    Bahk,  I. 

VII.  Payment 
By  endorser  pendente  lite  against  acceptor, 
how  to  be  pleaded. 

To  an  action  by  endorsee  of  a  bill  of  ex- 
change against  acceptor,  defendant  pleaded 
that  puis  darrein  continuance,  an  earlier  en- 
dorser had  paid  to  plaintiff,  then  being  holder, 
and  plaintiff  accepted  the  full  amount  of  the 
bill,  and  all  Interest  thereon,  in  full  satisfac- 
tion and  discharge  of  the  bill  and  all  moneys 
due  in  respect  thereof  (not  mentioning  da- 
mages or  costs). 

Held,  on  demurrer,  a  bad  pleap  Ooodwin 
T.  Oeaier,  757 

VIIL  Pleading  and  evidence. 

1.  Count  on  an  account  stated,  where  the 
instrument  itself  cannot  be  read  in  evi- 
dence, 252.    Accoinrr  Stated,  I. 

2.  Plea :  Note  given  to  buy  off  opposition  in 
Insolvent  Court,  and  diicharge  by  that 
court :  duplicity,  443.    Ante,  IV. 

3.  Plea  of  payment  pendente  lite  by  another 
party  liable,  757.    Ante,  VII. 

IX.  Checks.    Chick. 

BOARD  OP  INLAND  RBVErUB. 
Granting  of  becrhonie  licenses,  687     BxtB,  L 

BOND. 

L  Condition. 

The  liability  of  the  obligor  when  that  of  a 
surety  only. 

Declaration,  on  the  obligatory  part  only, 
upon  two  bonds,  dated  in  1828  and  1829  re- 
spectively. 

Pleas :  8.  That  the  alleged  causes  of  actioii 
did  not  accrue  within  twenty  >  ^ars.  4.  That 
after  the  making  of  the  bonds,  and  before  bha 
commencement  of  the  action,  defendant  ba- 
oame  bankrapt^  and  that  the  said  caotai  of 
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Mtion  Aoenxed  before  foek  bankraptey.  B«- 
plioatioD,  joining  iBsne  on  the  fourth  plea, 
and,  to  the  third  plea,  that  the  aaid  cansei  of 
action  did  accme  within  twentj  yean.  Iisue 
thereon. 

The  plaintiff  then  (by  enrolment  on  the 
record)  set  out  the  bonds  and  the  conditions. 
The  first  bond  stated  that  J.  Mather  and  de- 
fendant bound  theniselres,  and  each  of  them, 
by  himself,  hi^  heirs,  fto.|  to  the  plaintiff  in 
the  sum  of  3002.  The  condition  (after  recit- 
ing that  the  said  J.  M.  had  agreed  with 
pUuntiff  for  the  sale  to  him  for  150^  of  an 
annuity  of  20^  to  be  paid  to  plaintiff,  his 
executors,  Ac,  during  ^e  joint  and  scTeral 
lives  of  plaintiff  and  his  wife,  and  the  sur- 
Tiror ;  that  J.  M.  had  requested  defendant  to 
join  in  and  execute  the  bond,  which  he  had 
agreed  to  do,  for  securing  the  regular  pay- 
ment  of  the  annuity ;  and  that  the  150/.  had 
been  paid  to  J.  M.)  was  for  payment  of  the 
annuity,  by  J.  M.  or  defendant,  or  their  or 
•ither  of  their  heirs,  Ac,  some  or  one  of  them, 
by  equal  half-yearly  payments,  on,  Ac,  dur- 
ing the  joint  and  scfcral  lives  of  plaintiff  and 
his  wife,  and  of  Uie  surrivor,  and  a  propor- 
tionate part  in  case  of  the  suryivor  dying  be- 
tween the  days  of  payment  The  second 
bond  and  condition  were  similarly  framed' for 
(he  payment,  by  and  to  the  same  parties,  of 
an  annuity  of  10^  The  plaintiff  then  sug- 
gested that,  in  1851,  two  and  a  half  years' 
arrears  were  due  in  respect  of  each  annuity, 
and  were  still  unpaid. 

At  the  triaL  it  appeared  that  the  defendant 
had  become  bankrupt  in  1836;  that  J.  M. 
had  paid  the  annuitlM  half-yearly  down  to 
1848,  but  never  till  after  the  day  of  payment 
fixed  by  the  condition,  so  that  there  had  been 
breaches  of  the  condition  twenty  years  before 
action,  and  before  the  bankruptcy  ,*  and  that 
the  arrears  suggested  by  plaintiff  were  still 
due.  Plaintiff  had  not  attempted  to  prove  as 
annuity  creditor  under  defendant's  bank- 
tnptcy. 

Held,  that  a  new  cause  of  action  arose  upon 
each  successive  breach  of  the  condition ;  that, 
on  the  record  as  it  stood,  plaintiff  was  entitled 
(o  prove,  at  the  trial,  breaches  within  twenty 
years ;  and  that,  on  such  proof,  he  was  enti- 
tled to  a  verdict  upon  the  issue  on  the  Statute 
of  Limitations. 

Held,  further,  by  Lord  Campbell,  C.  J.,  and 
Erie,  J.,  dissentiente  WIghtman,  X,  that  de- 
fendant's liability  under  the  bonds  and  con- 
ditions was  that  of  a  surety  only ;  that  J.  M. 
was  the  principal,  and  grantor  of  the  an- 
nuity: that  plaintiff,  therefore,  could  not 
have  proved,  under  defendant's  bankruptcy, 
in  respect  either  of  the  penalties  or  of  the 
breaches  of  condition  committed  before  the 
bankruptcy ;  and  that  consequently  the  mat- 
ter pUaded  and  proved  was  no  bar  to  tlie 
ftction.    Amour,  HoUUn,  693 


as  te  inhse' 


IL  StatatoofLimitatioBi. 

New  causes  of  action  on  racoeesive 
693.    Ante,  I. 

IIL  Bankruptcy. 

Bankrupt  surety  not  discharged 
quent  breaches,  593.     Ante,  I. 

IV.  Pleading. 

Enrolment,  593.    Ante,  L 

BOROUQH. 
See  MvviciPAL  CoRPOEAnox. 


BREACH. 

L  Successive  causes  of  action  on  sacesssifi 
breaches,  593.    Bovd,  L 

IL  Of  covenant  to  cultivate  according  to  eii- 
tom  of  country,  661.    Cotbxaxt,  L  L 

IIL  WaiTcr,  593.    Bono,  L 

BRIBQE. 

L  Liability  of  county  to  repair  generally. 

1.  Effect  of  conventional  airangement  be- 
tween the  county  at  large  and  a  f*^f'*T 
division. 

The  Isle  of  Wight  is  a  division  of  the 
county  of  Southampton,  but  has  no  sepsrtts 
commission  of  the  peace.  Before  1842,  sU 
public  bridges  in  the  island,  not  repsinUs 
by  tenure,  were  repaired  either  by  the  litb- 
ings,  parishes,  or  townfthipe  in  which  they 
were  situate,  or  from  rates  levied  on  all  tlM 
parishes  in  the  island,  under  the  following 
circumstances.  The  island  having  been  ss» 
sessed  to  the  general  county  rate,  and  appeaU 
against  such  assessment  having  been  entered, 
an  arrangement  was  made,  in  1774,  by  eofr 
sent,  under  an  order  of  Quarter  Seesioos,  fix- 
ing certain  proportions  to  be  paid  by  the 
parishes  in  the  island  towerds  the  geoenl 
county  rate,  but  leaving  the  expense  cf 
bridges  and  the  house  of  correction  in  the 
island  to  be  raised  by  a  local  rate ;  the  island 
being  ad^judged  and  declared  not  to  be  liable 
to  pay  to  the  county  bridge  rate  or  eooatj 
house  of  correction  I  and  the  iahabiuati 
agreeing  to  erect  and  maintain  hoases  of 
correction  and  bridges  within  the  island  st 
their  own  sole  expense.  After  this  erraage- 
ment,  the  practice  was  for  the  county  Qnarttf 
Sessions,  on  the  application  of  the  jostiess 
for  the  Isle  of  Wight  division,  to  lay  a  rate, 
in  the  nature  of  a  county  rate,  on  eveiy 
parish  in  the  island,  for  the  repair  ef  the 
island  bridges  and  bridewell.  Till  184^ 
there  had  been  no  instance  of  the  genersl 
eoonty  rate  being  applied  to  the  repair  of 
the  island  bridges.  In  1813  stat.  53  O.  3,  c 
xoii.,  appointed  commissioners  for  the  repdr 
of  the  highways  in  the  island,  with  power  le 
make   assessments,   and   taaated   that  eS 
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bridge!  preWoiitly  npaired  by  any  pMisbes, 
tithingey  diyisioni,  or  townsbips  in  tbe  bUnd 
•bonld,  for  tbo  fntore,  be  repaired  **  io  sneb 
and  tne  same  manner,  and  by  sucb  and  tbe^ 
lame  ways  and  meant,"  **  u§  otber  bridges" 
"usually  called  oonaty  bridges"  witbin  tbe 
island  bad  been  accustomed  to  be  repaired. 
In  1843,  and  since,  tbe  island  was  assessed 
generally  witb  tbe  county,  and  no  separate 
Island  rate  made.  Application  for  tbe  repair 
of  bridges  and  bridewells  in  tbe  island  bad 
been,  since  tbat  time,  made  to  tbe  oonnty 
Quarter  Sessions. 

Held,  tbat  all  bridges  wbicb,  at  tbe  time 
of  tbe  passing  of  tbe  Act,  were  repairable  by 
tbe  tithings,  Ac.,  in  which  tbey  were  situate, 
were  for  tbe  future  repairable  by  tbe  county 
generally;  and  tbat  tbe  arrangement  of  1774 
did  not  affect  tbe  legal  liability  of  tbe  county, 
and  was  no  answer  to  an  indictment  against 
It  for  non-repair  of  sucb  bridges. 

A  bridge  in  tbe  island,  originally  repaired 
by  the  tithing,  was,  after  the  passing  of  tbe 
Act,  wholly  rebuilt  by  order  of  the  justices 
for  the  island  division.  Tbe  new  bridge  was 
larger  than  the  old,  and  different  in  form, 
and  stood  higher  up  the  stream.  The  ex- 
pense of  the  building  and  of  repairs,  were 
defrayed  out  of  the  island  rate  imposed  under 
the  arrangement  of  1774.  Tbe  conditions 
prescribed  by  stat  43  O.  3,  o.  69,  were  not 
observed  in  building  it 

Held,  that  the  eonnty  was  liable  to  repair 
the  new  bridge. 

A  foot  bridge  formed  of  three  planks,  nine 
or  ten  feet  long,  and  a  hand  rail,  and  which 
earried  a  public  foot-path  aeross  a  small 
stream,  was  held  not  to  be  repairable  as  a 
county  bridge,  though  it  had  been  repaired 
by  the  eommissioners  under  the  above-men- 
tioned local  Act  Regina  T.  SoutKamjpton, 
County,  841 

3.  Effect  of  enactment  that  bridges  heretofore 
repaired  by  parishes,  Ac,  shall  be  repaired 
as  bridges  called  county  bridges  have  usu- 
ally been  repaired,  841.    Ante,  1. 

XL  Liability  of  county  to  repair :  what  bridges. 

1.  An  enlarged  bridge  at  &  different  point, 
841.    Ante,  I.  1. 

2.  Not  a  foot  bridge,  841.    Ante,  L  1. 

XIL  Statute  43  G.  3,  o.  69. 
Effect  of  non-compliance  with  provisions,  841. 
Ante,  L  1. 

BUILDING  SOCIETY. 

I.  Treasurer. 

When  not  responsible  for  moneys  taken  from 

bim  by  vit  major. 

The  treasurer  of  a  Benefit  Building  Society 
within  staU.  6  A  7  W.  4,  c.  82,  and  10  0.  4, 
c.  66,  having  covenanted  with  the  Society's 


trustees  tbat  be  will  faithfully  disobarge  the 
duties  of  treasurer,  duly  obey  tbe  directions 
of  the  trustees  in  relation  to  such  duties,  and 
punctually  account  to  the  trustees  for  all  and 
every  sum  and  sums  of  money,  bills,  notes, 
securities,  goods,  and  chattels,  which  be,  in 
his  office  of  treasurer,  shall  receive  on  the 
Society's  account,  and  being  bound,  by  tbe 
rules  of  the  Society,  to  pay  over  in  a  given 
time  the  §atM  moneys  wbicb  be  shall  receive, 
does  not  violate  auek  obligation  if,  after  re* 
eeiving  moneys,  and  before  he  has  an  oppor- 
tunity of  paying  them  over,  be  is  robbed  of 
them  by  irresistible  violence  and  without  fault 
of  bis  own ;  such  obligation  being  that  only 
of  a  bailee. 

So  held  in  an  action  by  trustees  of  sucb 
Society  against  sureties  of  a  trtAsurer,  com- 
plaining tbat  be  bad  not  paid  the  §aid  moneys, 
to  which  the  sureties  pleaded  such  robbery, 
committed  upon  their  principal,  in  excuse  of 
bis  non-payment  Walker  t.  BHiUK  Oho^ 
roMlee  ^Moaatioa,  177 

IL  Nature  of  his  obligation  as  to  money,  277. 
Ant^L 

CANAL. 
I.  Use  of  water  by  riparian  proprietors. 

1.  What  easements  a  company  can  neither 
grant  nor  become  subject  to  by  permissivt 
user. 

A  company  was  established,  by  stat  34  O. 
3,  0.  78,  for  making  and  maintaining  a  cer- 
tain navigable  canal;  and,  by  sect.  113,  re- 
citing thai  the  erection  of  steam-engines  near 
to  the  navigation  might  promote  its  interests, 
it  was  made  lawful  for  tbe  owners  of  lands 
witbin  twenty  yards  of  tbe  o&nal  to  draw  off 
water  sufficient  to  supply  sucb  engines  for 
the  §oU  purpoee  of  coadtH-ing  the  eteam  used 
for  working  them ;  such  water  to  be  returned 
into  tbe  canal  (allowing  for  inevitable  waste), 
so  tbat  no  obstruction  should  arise  to  the 
navigation. 

The  Company  sned  R.  in  case,  for  tbat  ho, 
being  possessed  of  land  within  twenty  yards 
of  the  canal,  and  of  a  mill  and  steam-engine 
on  such  land,  drew  water  from  the  canal 
more  than  sufficient  for  tbe  sole  purpose  of 
condensing,  Ac,  and  used  the  same  for  other 
purpoies  than  that  of  condensing,  Ac,  where* 
by  plaintiffs  lost  and  were  deprived  of  the 
water.  Plea,  tbat  defendant  was  tenant  of 
land  situate,  Ac,  and  abutting,  Ac,  and  was 
the  occnpier  of  a  certain  mill  erected  on  the 
said  land  and  abutting  on  the  canal,  and  of 
a  certain  steam-engine  in  tbe  said  mill,  being 
tbe  land,  mill,  and  engine  mentioned  in  tbe 
declaration :  and  that  defendant  and  all  oc- 
cupiers of  the  said  land,  mill,  and  engine  had 
for  twenty  years  used  as  of  right,  Ac,  the 
easement  of  drawing  from  time  to  timo  from 
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the  esnal  raeh  <iaaaUtitf  of  wstor  m  were 
neceuary,  for  other  parposes  Uum  thai  of 
eondensing,  Ac,  to  wit,  for  the  pnrpoiea  of 
■opplying  the  hotlen  of  the  engiDe  with  water, 
of  generating  iteam  to  work  the  engine,  of 
heating  the  eaid  mill,  of  cleaniing  the  hoilers, 
and  of  sapplying  water  to  a  certain  clBtem, 
to  mtf  a  ewtem  on  the  roof  of  a  eertaiu  engine- 
houM  on  tko  ratd  land:  and  that  defendant, 
in  ezerciBe  of  hie  said  right,  drew  off  the 
water  at  the  timea  when,  Ao.,  for  the  purpoeea 
aforenid.  Replieation,  traToraing  the  enjoy- 
ment and  right  ae  alleged.  Isene  thereon.  It 
appeared  in  eyidenoe  that  a  mill  of  the  de- 
fendant ealled  The  Old  Mill,  with  a  steam- 
engine,  abatting  on  the  canal,  had  existed 
more  than  twenty  year* ;  thai  within  twenty 
years  a  new  mill,  with  another  engine,  had 
been  erected,  a4|oining  to  and  oommnnieating 
with  the  Old  Mill,  water  passing  from  one  to 
the  other,  and  the  machinery  of  one  being 
worked  \ij  power  from  the  other :  and  that 
Ihe  water  of  the  canal  had  been  used  in  both 
mills  (in  the  Old  during  more  than  twenty 
years),  for  the  parposes  mentioned  iu  the  plea 
ezoept  th^  of  sapplying  a  cistern  on  the  roof 
of  the  engine-house ;  there  being  no  cistern 
in  that  place.  The  jury  found  (in  answer  to 
qnesUoae  put  by  the  Jadge)  that  the  build- 
ings oonstituted  one  mill,  and  that  the  user 
proved  had  been  as  of  right ;  and  a  Tcrdict 
was  taken  for  the  plaintiffs.  On  motion  to 
enter  a  Tcrdict  for  defeDdant : 

Held,  that  the  justification  in  respect  of  "a 
certain  mill*'  was  supported  by  the  proof  of 
defendant  baring  oocupied  and  used  Uie  water 
for  the  Old  mill  daring  twenty  years:  and 
that  if  plaintiffs  meant  to  rely  upon  the  more 
modem  user  in  the  new  mill,  they  should 
hare  new  assigned.    And 

That  the  failure  of  proof  as  to  the  cistern 
did  not  entitle  the  plaintiffs  to  an  enUre  Tcr- 
diet  on  the  issue  joined,  but  that  the  verdict 
might  be  entered  distributively,  with  nominal 
damages  for  the  user  not  justified  in  proof. 

The  plaintiffs  moved  for  judgment  non  ob- 
stante Tendicto  on  the  same  issue,  and  relied 
upon  the  above  Act  and  others  establishing 
and  regulating  their  canal,  which  gave  the 
public  a  right,  for  the  purposes  of  the  navi- 
gation, to  use  the  canal  and  the  adjoining 
wharfs  and  ways,  paying  certain  rates,  em- 
powered the  company  to  raise  money  on  the 
security  of  such  rates,  and  obliged  them  to 
convey  all  their  waste  water  into  the  Duke 
of  Bridgewater's  Canal 

Held,  that  the  Company  could  not,  consist- 
ently with  these  enactments,  have  granted 
the  water  for  other  purposes  than  that  per- 
mitted by  Stat  S4  O.  3,  o.  78,  s.  113 :  that  an 
aetual  grant,  if  proved,  for  the  purposes  men- 
tioned in  the  plea,  would  have  been  illegal 
and  no  justification  :  and,  therefore,  That  the 
(tant  for  saoh  purposes,  implied  from  twen^ 


years'  user,  wa*  no  legal  deftaee  to  this  aetlooi 
Judgment  for  plaintiffs^  non  obstante  vere- 
dicto. RotkdaU  Cwtai  Compttnf  v.  Badelifft, 

2fi7 
2.  Constriction  of  clauses  permitting  use  f«r 
oertair  parposes,  287.    Ante,  1. 

II.  Powers  of  making  works. 

Whether  they  can  be  exercised  after  the 
power  to  make  compensation  for  iajory 
has  beoome  extinct,  Ml.  CoMPxasAnoa,  L 

CARRIER. 
Contract 

Contract  for  hauling  and  carriage  when  en- 
tire and  where  complete,  786.     Cocstt 

COUBT,  IL 

CERTAINTY. 
In  pleading,  2.    Auvbaxob,  L 

CBRTI7ICATB. 

I.  On  application  for  beerhouse  license,  M7. 
BxsR,  L 

IL  Of  shares,  728,  736.    Oomfavt,  L  1,  IU.  1. 

CBRTIORARL 

L  To  remove  order  of  iessiona:  noliea  to  what 
justices. 

To  interosted  jnitiee  whose  intarfereiuM  is  the 
act  eomplained  of. 

During  the  trial  of  an  appeal  against  sa 
order  of  removal,  at  the  County  Quarter  8«s> 
sions,  which  was  oonfirmed  with  cost?,  F.  S., 
one  of  the  magistrates  for  the  county,  and  a 
rated  inhabitant  of  the  appeUaat  parish,  sat 
on  the  beneh,  and  on  aeveral  oeoasions  spoke 
to  the  chairman,  and  referred  lo  doeumcnti 
put  in  evidence.  The  presence  of  P.  8.  betag 
objected  to,  on  the  ground  that  he  was  sa 
interested  party,  he  admitted  the  DmI;  aad 
the  ohairmaB  stated  that  F.  8.  would  take  no 
part  in  the  proceedinge :  but  he  reoBaiacd  ia 
oourt  till  the  decision  of  the  appeal  Ne 
fhrther  objection  was  made.  On  motion  for 
a  certiorari,  F.  S.  stated  on  affidavit,  that,  al- 
though he  did  speak  to  the  chairman,  and 
refer  to  documents,  daring  the  trial,  be  did 
not  vote  or  give  any  opinion  on  the  qacstiea 
before  the  court,  or  inilnenee  the  deoisioa  of 
the  other  magistrates ;  and  that,  if  the  chair- 
man and  he  had  not  believed  that  his  pre- 
senoe  on  the  bench,  after  his  sutemeat  that 
he  would  not  interfere,  had  been  aoqniceeod 
in,  he  would  have  retired  from  the  court  da»> 
ing  the  trial 

Held,  that  his  presenoe,  under  those  ciN 
eumstanees,  rendered  the  proeeediage  la- 
valid. 

The  notice  of  application  for  a  oertioiari, 
under  stat  13  Q.  3^  c  18,  i.  ^  was  awon  Is 


"■ho  wan  prsMM  M  Ihs  Smlonj"" «ta«n 
Iba  ippoBl  mtnUaDHl  in  Uia  uiid  DDtiM 
biud,  40d  wara  ud  in  two  of  th*  jiutiMa' 
"  bf  >nd  bafon  wbom  the  ordai 
mautioDHl  in  th>  uid  naUiw 
Tba  natio*  vw  lignad  bj  J.  U.,  "ktWniaj 
for  Iha  iahabltaati  of"  tha  nipoadaat 
Haldi  1.  That  Oi  Mrriaa  «h  lof 
iniHiuiafa  M  1.  S.,  nndar  tha  einanttaasa*, 
moit  b«  aoBiidand  M  ■  mimlMT  of  tbi 
oonrt,  and  ane  of  Iba  Jiutlou  wha  m«da  Ibi 

1.  TbU  the  ilfnatara  wu  nflclaak    Bt- 

gima  r.  Stff<dk,  Jtitirm,  ilt 

II.    To  lanm  oidw  «t  Miriam !   m  wbu 

IiilBrftraoM0ffaBlOTeilwl}nMIo*,4It.    Aala, 
L    «S1,  Anau,  VL  1. 
m.  Te  ramore  ordar  of  mhJou  :  ^(utora  of 

Bj  "Ktlomaj  for  tha  Inhabituita  of,' 
fie.     Antt,  I. 
IV.  To  ramoTB  indietmeati. 
What  jBd(a   maj  order   prooedando,    and 

A  Jnd(e  of  any  of  (bo  Oaf  rapartor  ao 
BOB  la*  Caorti  bat  jDrUdlaUon  to  nwke 
mdar  Ibr  tba  iunlog  of  a  proaedindo,  to  teitd 
baak  prMeediagaaD  ao  iDdielmant  farfelear, 
ramofad  bj  oarUorari  from  an  Inlirior  Conrt ; 
•nd  It  raati  in  hii  dlaoretlon  «hathar  nab 
ordar  ihonld  be  mada  npon  a  lamiaai 
•bow  eadia,  or  imDediatalj.  Btgln 
Bemift, 
T.  Procedendo. 
1.  B;  what  jDdp,  113.  Ante,  IV. 
3.  Whalbar  with  or  wlthoat  pravlau 

niiiu,7ri.    Aiita,ir. 
TL  That  proeoodinga  not  rariiad  on  aattio- 
nri. 
Qimntiof  of  beerhonso  lioaoie,  tST. 

CHAMBBHa. 
Jodfa  at  Chamben.    Juimib. 


L  SabmiuloB  to  wnteoee  ander  (tat  S  k  ^ 
VloL  e.  M,  1.  a. 
Banlcnoa  raqairing  aartUoMoi  of  pwd  bt. 

barioBr  bafora  nupandon  la  taken  cK 

Wbare  a  benefloedelariTinan  nharied  with 
ao  oiTenoa  bj  report  of  ConniwioDen  nnder 
aect  i  of  tba  Cbnrcb  Diieipliaa  Aat,  I  ki 
Viet.  0.  86,  aoaianti,  nader  aaet.  B,  to  abide 
tba  jDdgmant  of  the  Blihop  without  tnrtbsr 
prooeadinga,  and  ka  tbereopoD  MUlanaed  to 
■aipeaiion  from  the  fonetlotu  and  amolnaiaalf 
of  bi*  olHoe  for  ■  term  of  jaara,  tba  Biihop 
may  lawfollj  maha  It  a  part  of  nab  aantance 
that,  wbtn  tha  tana  aipirea,  tbo  nipandtd 
party  (hall  prodnoe  a  aertiflaata  of  bl*  t*a4 
babftTioar  daring  lueb  tann,  nndar  tha  hand) 
of  three  banellaed  alarijiMn  is  hit  Tklnlty, 
■UDh  eertiBeata  to  be  appnted  of  by  lb* 
Biihop  before  the  •otpenrion  ba  taken  oS; 
and  that  the  loipenrion  iball  oontinDa,  not- 
wilbitandinK  tba  titdnUoD  of  tba  larm,  antU 
•Doh  apptOTal.     &  porle  Sot,  1H 

XL  Joriadiatlon  aa  regarda  Jadpnent  ud  aen- 
tence. 
RoqnIremanI  of  oertifloatai  of  p»d  bebsTionr 

on  expiration  of  lorn  of  loapesiloii,  liU 

AnU,I. 

CLEBGTICATf. 
Chnrah  dliripllne,  TSI.    CaukCH  Duoirun,!; 

CLKBtCAL  BBROK. 
How  daalt  with.    Sfina  r.  WiUiawu,        ttt 


CODICIL. 
BeroaatloB  of  deyiat  bf . 
Bale  ai  to  iti  opaimUon,  W.    Ditui,  I.  L 


8**  UnTkMtTT. 


LI. 


COUHISSION. 
rilBaaaM  abroad,  4M.    Vimi^ 


CH7SB  IN  ACTIOM 
Bequait  o(  ST8.    Bill*,  V.  1 


COMUISSIONEBS. 
L  Geaaiall;. 
What  l«  not  an  wttog  ■«  n  soi 
8S1.    Aairt,  L  I. 
IL  Under  u  act  by  wblah  eartala  penaniiot 
their  apnta  are  to  bo  oommiMloDen. 
].  How  and  for  bow  long  nob  afeali  may  b« 
•ppointed,  8!L    Abut,  1. 1. 


904       <;OMMISSIONERS. 


COMPANY. 


1,  Who  need  not  make  prerloos  dedUuution, 
831.    AoBHT,  L  1.  « 

8.  Aathority  of  agents  on  beeoming  eommts- 
sioners,  831.    Aobht,  L  1. 

4.  What  the  agente  need  not  show  on  the  face 
of  their  proeeedings,  831.    Aobht,  L  1. 

IIL  Tithe  Commitsionen.    Tithb. 

IV.  Paring  Commissioners,  705.    OcouPAnoir. 

COMMUTATION. 
Of  Tithe.    Tithb. 

COMPANIES  CLAUSES  ACT. 
See  Statutb. 


COMPANY. 

I  Deed  of  settlement 
1.  Validity  of  rule  for  forfeiture  of  share  in 

case  of  non-execution  of  deed. 

In  the  deed  of  settlement  of  a  joint  stock 
Company  regnlated  by  stat  7  48  Vict  o.  1 10, 
it  may  lawfully  be  made  a  rale  that  the  share 
of  any  subsoriber  for  part  of  the  Company's 
capital,  who  shall  not  execute  the  deed  within 
three  months  from  its  date,  shall  be  forfeited 
if  the  directors  think  fit  Although  no  provi- 
sion  be  made  for  giving  the  subscriber  notice 
,  to  execute,  or  notice  of  intention  to  enforce 
the  forfeiture.  And  a  subscriber  whose  shares 
hare  been  declared  forfeit  under  the  rule, 
without  any  such  notice,  cannot  maintain  an 
action  against  the  Company  for  refusing  to 
giro  him  certificates  of  his  holding  such 
•hares. 

.  It  is  no  answer  to  such  action  that  the  re- 
fusal  was  not  authorised  by  the  Company 
nnder  their  seal. 

Although,  by  stat  7  A  8  Vict  o.  110,  s.  3, 
a  shareholder  in  such  Company  is  a  person 
who  has  executed  the  deed  of  settlement  or 
a  detd  rtftrring  to  «i,  the  plaintiff,  in  an 
action  against  the  Company  for  not  permitting 
him  to  execute,  need  not  arer  that  he  was 
denied  permission  to  execute  a  deed  so  re- 
ferring: it  is  enough  to  sute  that  he  was  not 
allowed  to  execute  the  deed.  Suwart  v. 
Amglo-Cali/omxan  OM  Mining  Oompttny, 

736 

%.  EflTeet  of  qualified  ezeeution,  728.    Post 
III.  1. 

8.  Pleading:  arerment  of  refusal  to  permit 

execution,  736.    Ante,  I. 
4.  Execution  of  deed  referring  to  deed  of 

setUement,  736,  743.    Ante,  1. 

IL  Joint  stock  oompany ;  registration. 
1.  What  society  does  not  require  it,  not  being 
for  any  purpose  of  profit:  loan  societies. 
A  Society  oonsisting  of  more  than  tweoty- 
ftre  shareholders  raisedaAind  bymonkhly  sob- 


scriptions  from  each  shareholder,  out  of  which 
sums  were  occasionally  adranced  by  way  of 
loan,  at  5  per  cent  interest,  to  the  highest 
bidder  among  the  shareholders;  the  adTtoce 
not  to  be  less  than  201.,  nor  more  than  th« 
amount  subscribed  for  by  him.  The  additioatl 
subscription  paid  by  such  highest  bidder  for 
the  preference  of  baring  the  loan  was  peyahla 
by  monthly  instalments;  and  fines  were  is- 
curred  in  default  of  payment :  the  fines  sad 
monthly  instalments,  and  the  interest  apoa 
the  loans,  being  added  to  the  general  fondvf 
the  Society.  The  repayment  of  the  loans  wu 
secured  to  the  Society  in  the  names  of  thres 
trustees. 

Held,  that  the  Society  was  not  a  joint  steck 
company  established  "for  any  purpose  of 
profit,"  within  stat  7  4  8  Viet  c  110,  S.S; 
and  might  therefore  make  the  loans  ia  qaas- 
tion  without  baring  obtained  a  oertifieaM  of 
complete  registration.    Btar  r,  BromUg, 

271 
2.  Profit  and  loss  in  transactions  suhndiaiy 

to  the  general  purpose,  271.    Ante,  L 

IIL   Registered  joint  stoek  oompany :  esrtk- 
fioates. 

1.  Execution  of  deed  a  condition  preeedsaL  ' 
A  person  who  has  subsoribed  for  shares  in 

a  joint  stock  Company,  completely  registered 
under  stat  7  ft  8  Vict  o.  110,  is  not  entitled 
to  certificates  nnder  sect  61  till  he  has  cxe> 
euted  the  deed  of  settlement  or  a  deed  iefer> 
ring  thereto. 

To  state  in  a  declaration  that  plaintiff  exe- 
cuted the  deed  of  settlement,  except  as  to  a 
certain  specified  clause,  is  not  equiralent  to 
alleging  that  he  executed  the  deed.  fft/Ka- 
•on  r.  Anglo- Calif omian  Qold  Mining  Cam- 
pang,  t28 

2.  Refusal  on  the  ground  of  forfeiture  for  noa- 
ezeoution  of  deed,  736.    Ante,  L  1. 

3.  Refusal  without  authority  nnder  aeal,  731 
Ante,  L  1. 

rv.  Joint  stock  company:  seaL 
Liability  for  acts  done  without  authority  vndtf 
seal,  736.    Anter  L  1. 

V.  Rules. 

1.  Imposing  forfeitore:  noliea,  736L    Ants^ 
LI. 

2.  To  compel  ezeeution  of  deed  of  Mtdtmsi^ 
736.    Ante,  L  L 

VI.  Registered  joint  stock  company:   share- 
holders and  subscribers. 

Dbtinetion  between  the  two,  728, 738. 
L  1,  IIL  1. 

VIL  Forfeiture. 

1.  Of  scrip  or  shares,  736.    Ante,  L  L 

2.  Without  noUce,  736.     Ante,  L  I. 

VIIL  iBoorporated  company :  aMaiBMlb 


COMPANY. 


CONCURRENT  JURISDICTION.  905 


What  they  can  neither  grant  nor  beoorce 
liable  to  bj  permissltre  oser,  287.  Cahal, 
1.1. 

IX.  Contract  by  parol. 
Presumption  from  use  and  ocenpation,  632. 

GOBPOBATIOV,  L  1. 

X  Powers. 
Ultra  Tirei  doctrine,  457.  Covpihsatioh,  II. 
1.    618,  CoirritACT,  L  1. 

XL  Statutory  powers  to  execute  works  making 

oompensation. 

Whether  they  can  be  exercised  after  the 
power  to  make  oompensation  has  become 
extinct,  531.    CoMPBNSATioir,  I. 

XII.  Statutory :  application  of  funds. 

niegelity  of  undertaking  to  apply  them  to 
unauthorised  purposes,  618.  Contract, 
LI. 

Xm.  Ltsbility  for  acts  of  otBcers  and  servants. 
Notwithstanding  absence  of  formal  authority, 
736,  742.    Ante,  I.  1. 

XIV.  Winding  up  acts. 

1.  Application  of  to  railway  companies,  862. 
Railway,  L  1. 

2.  Kemedy  where  a  creditor  sues  the  com- 
pany instead  of  proving  under  the  acts, 
862.     Railway,  1. 1. 


COMPENSATION. 

I.  For  injury  occasioned  il  execution  of  statu- 
tory powers. 

Extinction  of  the  power  of  compensation : 
Whether  the  power  occasioning  injury  can 
be  longer  exercised. 

By  a  Navigation  Act  the  undertakers  were 
authorised  to  make  and  maintain  such  navi- 
gation, and  from  time  to  time  to  alter  their 
dams  and  weirs  for  that  purpose ;  and  to  enter 
and  make  works  upon  lands  for  the  purpose 
of  the  undertaking,  first  making  satisfaction 
to  the  owners  as  Commissioners  under  tie 
Act  should  direct.  By  a  subsequent  clause, 
any  persons  injured  by  the  works  were  to  re- 
ceive compensation,  to  be  assessed  by  the 
Commissioners.  The  Commissioners  were 
named  in  the  Act,  and  power  given  them  to 
appoint  successors  from  time  to  time.  The 
navigation  was  made;  and,  as  part  of  it,  a 
dam  across  a  river  was  enlarged.  Subse- 
quently, all  the  Commissioners  died,  without 
having  appointed  successors.  The  Company 
afterwards  raised  the  dam  to  the  injury  of  a 
millowner  below. 

Held  by  WIghtman,  Erie,  and  Crompton, 
J«-.  4i*t  til*  ir*r»—  i;o  altcr  thc  dam  still 

<e  millowner  should  no 
of  obtaining  compen- 

f  gave  no  opinion :      ] 


Lord  Campbell,  C.  J.,  dissentiente,  and 
holding  that  the  oompAnsation  clause  having 
beeome  incapable  of  execution  by  extinction 
of  the  Commissioners,  the  powers  which  tht 
Act  had  conferred  upon  the  Company  to  cause 
injury  to  other  persons  could  no  longer  be 
exercised.  Kennet  and  Avon  Navigatiom 
Company  v.  Witherington,  531 

II.  Covenants  for,  in  case  of  bill  passing. 

I.   Compensation  when  not  payable  nnlesi 
company  enters- plaintiff's  land. 

A  railway  Company,  promoting  in  Parli»> 
ment  a  bill  for  the  extension  of  their  line^ 
which  extended  line  would  pass  through  the 
lands  of  the  plaintiff,  covenanted  with  him  as 
follows :  *'  In  the  event  of  the  bill  hereinbe- 
fore mentioned  being  passed  in  the  present 
session  of  Parliament,  the  said  Company  shall, 
before  thtjf  thttil  enter  upon  any  part  of  th« 
lands  of  the  said  Sir  T.  11.  G."  (plaintiff), 
"pay  to  the  said  Sir  T.  R.  G.,  his  heirs  or 
assigns,  the  sum  of  4900^,  purchase-money, 
for  any  portion  of  his  lands,  not  exceeding 
43  acres,  which  the  said  Company  may,  under 
the  powers  of  their  Act,  require  and  take  for 
the  purposes  of  this  undertaking.  In  addi* 
tion  to  purchase-money  as  aforesaid,  the  said 
Company  shall  pay  to  the  said  Sir  T.  R.  G., 
his  heirs  or  assigns,  he/ore  they  ehall  enter 
upon  any  part  of  the  said  land,  the  sum  of 
7100/.  as  landlord's  compensation  for  the 
damage  arising  to  his  estate  by  the  severance 
thereof,  in  respect  of  the  lands,  not  exceeding 
43  acres  to  be  taken  by  them." 

Held :  1.  That  the  Company  were  not  bound 
to  pay  either  of  these  sums  unless  they  eiw 
tered  upon  some  part  of  the  plaintiff's  lands. 

2.  That  an  absolute  covenant  by  the  Com* 
pany  to  pay  these  sums  to  the  plaintiff,  in  « 
reasonable  time  after  the  passing  of  the  Act» 
would  have  been  ultra  vires,  and  void.  Gage 
T.  Newmarket  RaiUeag  Company,  457 

2.  Absolute  covenant  when  ultra  vires,  457. 
Ante,  1. 

IIL  For  death  or  injury  caused  by  misfeasaneti 
Measure  of  damages,  93.    Death,  L 


Of  wife 

n. 


COMPETENCY, 
a  witness,  367.    Baroh  axd  Fkm% 


COMPUTATION. 
Of  periods  of  enjoyment,  569.    Wat* 

CONCURRENT  JURISDICTION. 

I.  Of  Superior  Court  and  County  Conrty  W9 
Appeal,  L 

IL  Of  Court  and  Judge  at  Chamben^  S5t 

APPBALy  L 
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CONDITION. 


CONSTEUCnON. 


CONDITIOK. 
X.  Qeoarallj. 

How  f«r  powers  to  ozMQto  wofkt  an  de- 
pendent OB  powen  in  the  tame  act  to  make 
eompeneation,  531.    Cokpbubatioh,  L 

IL  Precedent 
l._To  right  of  dUmiaval  or  claim  foroompen- 
satioQ,  425.    Apportiohmkht.    457,  Com- 

PKHSATIOV,  IL  I. 

X  ProTision  of  timber,  ai  preeedent  to  obUga- 
tion  to  repair,  661.    CoTBiiAaT,  I.  1. 

UL  Preeedent:  Determination  of  referee. 
On  which  partj  the  bnrthen  of  showing  sneh 
ft  determination  liesy  425.     Appobtxox. 

XBKT. 

XV.  Mutoal  condiOoas :  Ploading,  661.    Corm- 
VAXT,  I.  L 

T.  Readiness  and  wiUingness  when  smfieientp 

661.     COVBKAMT,  I.  L 

VL  Of  bond. 

1.  Saocessiye  oanses  of  aetion  by  saeoessiTe 
breaches,  593.    Bohd,  I. 

3.  Bnrolment  on  the  reeord,  593.    Boiro,  L 

CONSENT. 

I.  What  is  an  order  obtained  by  eonfoaty  516. 
Baxkbupt,  II. 

It  Of  counsel  to  eonrse  snggested  by  Judge, 
777.    Costs,  IL 

CONSIDERATION. 

L  Por  repair  of  highwi^r  oat  of  district  761. 
Statutx,  IIL 

n.  Illegal,  443.    Bills,  IV. 
IIL  See  also  Cohtbaot,  ^IL 


CONSTRUCTION. 
I.  Generally. 

Sabsequent  deelamtioBS  aot  mdmiasible,  503. 
Agbnt,  IL  1. 

IL  Of  statutes. 

1.  Referring  to  tiUe  of  aoli,  93, 109.    Dbath. 
316,  HioHWAr,  XL  1. 

1.  When  not  restricted  by  reference  to  title 
of  act  and  preambles,  806.    Ejectveiit. 

S.  RetrospectiTe  eifeot  of  linatatioa  olaase 
when  not  restricted. 

Stat  11  A  12  Vict  0.  43  (for  regolaUon  of 
proceedings  before  jnstiees  oat  of  Sessions), 
enacts  by  sect  11,  that,  where  a  oompUint 
•hall  be  laid  before  a  Justice,  on  which  he  shall 
haTo  authority  to  grant  an  order,  snch  com- 
plaint  shaU  be  made  within  six  calendar 
months  from  the  Ume  when  the  matter  of 
ownplaiat  arose.    By  sect  38,  the  Act  is  to 


•eamenee  aad  take  efleet  sereii  weeks  sftcr 
its  passing. 

Held  that  a  oomplaint,  after  the  Aet  came 
into  operation,  upon  matter  which  arose  be- 
fore,  was  barred  by  sect  11,  th<ngh  six 
calendar  months  from  the  time  when  the  mat- 
ter  of  complaint  arose  had  elapsed  when  the 
statute  passed : 

For,  the  Aot  haring  gi^on  time  for  pre. 
ferring  any  snch  oomplaint  before  the  liai- 
tation  clause  came  into  operation,  no  saeh 
ii^nstiee  resalted  from  giving  foil  effect  te 
sect  11  as  would  warrant  the  Coort  Lo  puulog 
apon  it  a  restricted  eonstruetioa.  M4gim  r. 
LtttU  umd  Bradford  RaiUouy  Otmfamg,  843 

4.  Restriction  to  preTcat  iaeritable  iajastice, 
843.    Aate,  3. 

5.  How  aiTected  by  the  time  of  aet  comhig 
iatooperaUoB  being  postponed,  343.  AatSL 
IIL 

6.  Power  discretionaiy  or  obligatoiy,  49i 

WiTXXSS,  I.  1. 

7.  As  to  implying  a  eondltion,  53 L  C^xpsa. 

8ATI0X,  L 

8.  Compeasation  elanse  wbea  aot  aeeaditiea, 
531,  546.    CovpXRSATiox,  L 

9.  Contemplation  of  subseqaent  eaactmenti 
ia  same  act,  531,  549.    CoxpxasAnasi,  L 

10.  Aooording  to  the  ordinary  force  of  wordi, 
576,  584.    CouxciLLoa. 

11.  According  to  the  mind  of  the  LegitUtsre 
as  expressed  in  words,  789.    Applicahos. 

12.  RetrospectiTe,  872.    Railway,  L  L 

IIL  Of  particalar  iastramentSL 

1.  Of  wills.    DxTisi. 

2.  Of  eoatracts.    Coxtbact. 

3.  Of  sold  note,  560.     CoxTfucT,  XIIL  1, 
IV.  Of  particular  words  and  phnsea. 

1.  "A  oertain  milT,"  287.    Caxal,  L  1. 

2.  "All  writs  of  exeeation,"  806.     Blncv- 

XBXT. 

8.  "  We  hereby,  oa  behalf  of  the  assigaeeib' 
503.    AoBxr,  IL  1. 

4,,  «  Company,"  2,  82,  90.    Abbubaxcb,  L 

5.  "  DiiTerenee,"  ''whereby  the  making  of  the 
award  is  hindered,"  145.    Tima,  L  1. 

6.  '<  Bridges  usually  ealled  eonaty  bridges^* 
841.    Bridob,  L  1. 

7.  "If  he  shall  think  fit,*  173.     CoirxTT 
CODBT,  I.  1. 

8.  "Hold,  occupy,  possess,  or  eajoy,*  705. 
OccuPAnox,  L 

9.  "I  am  ia  hopes,"  134.     Ackxowibm* 

XBXT,  IL 

10.  "Laad,"  705.    Oocvpattox,  L 

11.  "It  shall  be  UwfU,"  490.     WirxML 
LL 

12.  <'Ib  like  maaaer  as  If  the  sbbm  wena 
wanaat  of  reaMral,*  36L    Pooa,  XIL 


IS.  *'  Penon  hayf ng  the  nmiMgeaaiit  of  iflih 
road,"  348.    Hiohwat,  IL  1. 

14.  "  Offlee,"  425.    AppOBTtomnmr; 

15.  «  No  order,"  257.    Appbal,  L 

16.  "  To  go  M  ordered  by  my  s^d  wiD,"  107. 
DlTISB,  L  1. 

17.  «<The  pwtiei,''  S67.    Babov  ahd  "Fmitk, 
JL 

18.  "  For  any  pnipoM  of  profit,*'  VTL    Oob. 

PAHT,  IL  1. 

19.  "  Real  eitatee,"  474.    Dbtisb,  IL  L 

M.  ''Saaie  •took,''  560.    Oobtraotj  XIIL  1. 
SL  «  Sending,"  888*    Poob,  IZ. 

23.  « Signed  with  the  namei"  576.    Covh* 

OUXOB,  L 

28.  "  ShaiehoUer,''  728,  786.    Compabv^  IL 
1,  IIL  1. 

24.  "  Holder  of  tharee,"  728,  786.  CcHFAvri 
n.  1,  UL  I. 

25.  «Sabiorib«r,"  728,  788.  Compaht,  IL  1, 
IILL 

26.  «  During  fnoh  time  aa,"  526.    CouiiOKL- 

LOB,  IL 

27.  "Tottchingthe  right  to  any  tithef,"  145. 

TiTBB,  L  1. 

28.  "Via  mM^or,"  277.    BuiLDura  Sooibtt, 
L 

29.  ''Irreslitible  Tiolenee,"  277.    BniLDDia 

SOCIBTT,  L 

80.  «  Yearly,"  496.  Labslobd  ahd  Tbbaxt, 
IL 

CONTINaBNCT. 
L  Contingent  limitations. 

1.  Bffeot  of  one  of  eereral  eontingeneies  being 
illegal,  224.    Dbtisb,  IIL  1. 

2.  Neeesrity  for  happening  of  the  oeotin- 
gen«y,  197.    Bbtibb,  L  1. 

IL  Debt  payable  upon  a  oontlngency,  598. 
BOBD,  I. 

COKTmaXKT  RBMAINDER. 
Sao  Pbtisb,  IIL 

COirtRAGT. 
I.  SlegaUty. 

'  1.  GontrarentJon  of  pnblie  policy. 

The  South  Baetem  Railway  Company  wai 
incorporated  for  the  purpoie  of  making  and 
maintaining  that  railway,  with  power  to  raiae 
moaeyi  for  the  pnrposea  of  the  Aet  The  pro- 
Jeotore  of  an  intended  Dover  and  Deal,  Ac., 
railway  had  oontemplated  bringing  a  bill  be- 
fore Parliament  for  the  eeiabliahment  of  euoh 
railway,  but  were  in  doubt  as  to  ling. 

M*,  a  penon  interested,  and  hav  snoe 

in  the  South  Bastem  Compr  ook 
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that,  if  the  pn^tittnt  of  tl^  Dorer,  ^ 
Railway  would  proceed  in  endearouriiig  to 
obtain  tlreir  Aet,  aiid-  if  sueeesSfti],  woifld 
hand  oiner  their  scheme  to  the  South  EaeteVn 
Coinpany,  that  Cotopany,  if  tfa'e'bUl  were  re- 
jeoted,  would  insure  them  against  loss  by  such 
reJeetion>  ahd  would  pay  ihelr  ParliMoetatary 
expensee.  Mb  olauie  in  the  Company*!  ael 
empowered'  thett  so  ib  ap^ly  their  fbnds. 
The  bin  wti#  proceeded  with,  and  rejected  ^by 
Parliament.  In  an  action  against  M;  on  the 
abore  oontract,  the  declaration  alleging' thlT 

:    the  South  Eastern  Companjr  did  not  insure^ 

•    Ac.,  and  did  not  pay  the  Parliamentax7<  ex« 
penses, 
HMd;  by  the  Court  of  Bicchequer  Chamber 

J    on  Brror,  that  the  sttpulatioii  by  M.  was  a 
prototsi '  that  this'  Company  should  do  an  aet^' 
whtoh  was'  illegld  and  oontiatiMBed  pubHo 
policy  and  a  public  statute,  and  that  an  action 

!  did  not  lie  against  M.  updn  such  prOnlls^: 
and ' judgnient,  which  had  been  ^en*  for  the 
plaintiff  below,  was  arrested  by  the  Court  of 

'  Brror.  Jfaegngor  t.  Dover  and  Deal  SaiU 
Moy  Compony,  618 

2.  Contravention  of'statute,  618.    Ante,  1. 

8.  Contract  ultra  vires,  618.    Ante^  1.    457|- 
Cobpxvbatxov,  IL  1. 

XL  When  presumed  or  Implied. 

1.  From  occupy tion  by  a  eorporatlott'  or  Ita 
agent,  682.    Corp^batiox^  L  1. 

2.  From  rescinding  eontraM  after  pait  per- 
formance, 640.    ExxouTOBS,  L  1. 

IIL  Joint  or  sereraL 

L  Subscription  of  policy  by  directors  of  a 
partnerships  2.    AstUBABOa,  L 

2.  Contract  limidng  liability  Of  shtreholderit 

2.-     ASSUBABCB,  L 

IV.  Parties. 

1.  Clerk  on  behalf  of  trusteea  of  tonpike 
road,  316.    Hiohwat,  XL  1. 

2.  Attorney,  when  held  not  to  have  oontzaeted 
himself,  503.    Aobbt,  IL  I. 

8.  Members  of  town  council,  526.    Coukcil* 

L0B,IL 

4»  Railway  Company,  618«   Ante,  1. 1.    632, 

COBPOBATIOV,  L  1. 

IV.  Liability  to  stamp  duty. 

Exemption  as  relating  to  sale  of  goods:  trans- 
fer of  debt 

Defendant  was  indebted  to  plaintiff  In  47^ ; 
and  C.  ft  W.  were  indebted  to  defendant  In 
482.  Bj  agreement  between  C.  A  W.,  plain- 
tiff  and  defendant,  the  following  document 
was  delivered  to  plaintiff:  "To  Messrs.  C.  M 
W.  I  request  you  will  supply  Mr.  C."  (plaia- 
tiff)  "  with  such  parcels  of  Roman  cement  ai 
he  shall  require,  to  the  amount  of  487.,  and 
charge  to  the  aocoont  standing  with  yoa  to 


uj  cradlt.  fi.  C  (dtfairfuit).  Uadar  thi 
wu  wrilUD :  ••  Td  Mr.  C."  (plaintiff).  ••  0 
the  Miulilantioq  iboTt  utntd  w*  ifn*  I 
npplj  to  Tonr  ordsr,  wb«D  jon  ihkll  nqidc 
il>  Ronao  MSiMit  ta  tha  luniMBt  oT  4U  ( 
*  W." 

Held,  tfaat  thi*  wu  an  agcanBSDt  relatlnj 
to  tLs  uIb  of  goodi  withLn  the  eiomption  b 
Sobidol*  Part  L  to  tlmt.  t&  O.  >,  o;  IBl,  aoi 
thenfon  did  not  nqoln  a  (tamp.    CiatJUli 
T.  Cm,  Ml. 
VL  NoMMitr  At  *mL. 
I.  Whan  not  Tklid  forwantof  Mai  may  aovor 
thelM*  dlaqaall^,  sai    Couaouuia,  IL 
S.  Um  ud  Dooapatlon  b7  ooiporallan,  ttt 
CoMToainoa,  L  1. 
TIL  lutraaniti  oonrtltallns  lb«  eontrML 

IiToieii  wbMi  not,  HO,  MM.    Po«^  ZUL  1 
Tin.  Riented  or  Eieeutor;. 
QiitlBalion  ai  ngardi  soiporatloii^  UI,  tU. 


IX.  CoDttnnlBC  oootnwL 

ISM  aa  a  dlaqnaUBeaiiaB,  fiSS.  CotFW(!tLi.i)a, 
IL 

X.  iDlInDNl. 

1,  Contrast  tat  baoltas  and  «an{ag* ;  eaiai 
of  action  wban  and  whan  oomplatai  T8S. 

COUVTT  COCBT,  II. 

3.  ESoot  of  daath  and  mdudlBi  aftar  part 
fTrfrnranrti.  MB.    Exbchtubi,  L  1. 
XL  BaHttndlng. 
1.  Effest  af  raadndloK  ooBliaet  afl«r  part 

pcrfDnnanca,  ttO.     BxccDToai,  L  1. 
3.  Doai  not  pot  an  end  to  oonlnet  ab  initio, 
HD.    SiioDToai,  L  1. 
Xn.  ConiidanllaB :  bllnn  af  eoniidaialioa. 


ZnL  Wairaatlai. 
I.  Wbat  doaorlptioD  In  a  wld  nota  oonrtitnlaa 

Defendant,  bf  U)  agant,  aold  plainUSk  a 
panel  of  loralp  aead,  and  gave  the  faUDVing 
•old  BOla:  ••Hr.  T.  C.  R."  [defiDdufi 
agent].  "Sold  (s  HaauB.  B.  A  Co."  [piata- 
tiffa]  Tor  Mr.  a  L.'  [dafendaot],  "II 
qoartan  Sldirlng'a  Swadaa  at  ITi.  per  bnifaal." 
Dafaodaal^i  agent  attamarda  aold  plalolilb 
a  aaeond  panel  of  tarnlp  lead,  ititliig  Ibat 
It  irai  "of  tbe  nnu  i\otk'  u  tha  Bnt  panel 
No  «old  not*  wa«  given ;  tba  Innlaee  d«- 
■cribed  it  ai  "  Mi  quartan  of  tornlpa." 

Held:  Aa  to  tba  lint  panel,  that  the  jnij 
«at  pnparlj  dbeoted  that  tha  daaorintian  of 
It  In  tha  aold  note  amoDatad  to  intj 

that  It  v>a  Sklrrlng*!  Swede*. 

A(  to  tba  aaeond  panel,  (hat  Ih  nt 


■M  u.*  ooeBpKtion,  Id  Ihi  abicnc*  of  dinM 
•ridcDM  to  Iha  KiDtnu7,  spoa  pn»f  of  hi- 
tiul  OMnpUiDa  hj  lh«  oorponUon  qi  iu 
■ganb  Laut  r.  Lomdom  and  Jfarti  W—ltrn 
Saa<taj  Compamg,  Ul 

I.  Kffeet  of  oontnet  Dot  nndn  Msl  M  ccMit- 

bis  B  dbqnalifj'iiif  inlwM^  tit.     CuDi- 

OIU.O*,  IL 
I.  CliUnetiaB  batwMS  n*eatsd  and  ttttn- 

tai7  ooittnM^  US,  US.     Aote,  1. 
i.   LlkblU(7  for  VTODsfU  witi  of  Mmaila 

wilhoDt  fonul  anthorlly,  ItO,  TU.     Ooa- 

rui,  L  1. 
IL  M-"'-'r*'     llnnciru.  Oo*r«>*TW*. 

COBTa 

I  OTwltDMni. 
lUntnuaee  of  pu^  esaniliwd  !■  Ui  own 
Ubalt 

If  ft  put;  to  ■  auut  ba  (xamlBod  on  bli 
Dwn  b»h«lf  under  ilai  1(  k  IS  TioL  a.  08, 
1. 1,  (ha  Ufutar  naj  alloir,  in  taialloii,  far 
hli  mainteDUoa  dorioc  tba  tima  of  hi*  d>- 
t«DUon  for  tha  parpoia  of  glrlDg  aridanoa, 
M  is  tha  sua  of  an;  wltneM,  if  bla  ImU- 
motijr,  is  tba  Hutar'a  opinion,  wai  material 
and  naeeaiar?,  and  If  ha  attandad  for  tba 
fnrpoH  of  balag  azamltiad  ai  a  wllaaaa  aod 
not  maralj  to  nparlntand  Iba  aaua.  SvDtf 
T.  Barirr,  188 

]L  Offlrat  trial 

WbanJniT  wara  diiahargad. 

Wharo  tba  Jodge  trriaga  aanaa  diaabarpa 
tba)ai7beeanHUia7  cannot  agraaDpon  tbalr 
Tatdta^  aad  a  taoood  trial  ti  had,  ttia  par^ 
«ho  then  niooaadi  ii  not  aatlilad  to  ooata  of 
tha  flnl  trial 

And  It  makai  no  dUTarmiaa  that  «oaiaaI 
on  both  aldaa,  npon  oonraranca,  aaaaatad  ts 
tho  Jnij  baing  diaahargad,  wban  tha  Judga, 
but  for  neh  waant,  vonld  hara  datalaad 
them  loDgar.  BtUotk  r.  StrA  SUffvrdMn 
SaUmaf  OoogMOf,  ITT 

in.  Of  action  la  nperiar  Conrt  In  saaaaof  oon- 
ourant  Jorlidiation  >llb  oonntj  aout,  UT. 

IT.  PUading  to  aa  to  inelnda. 

Plea  of  paTmant  pandenta  lite  b;  prior  «D- 
donar,  TtT.     Biul,  VIL 
T.  In  arlminal  »«**■. 

1.  Oo  srimlnal  tnforaution.     CuimAi.  !■• 


X  Dafaodaafi  rifbt  to  ootla,  wban  Uinitad  t* 
•BMut  «f  pnawotoT'i  rteofniMBeat  TDL 
Chkixai,  broMuno*. 

ComiCILLOB. 
^  Baotian :  dpiatBra  aad  pbM  «f  r    '        if 


Dadai  itat.  A  A  8  W.  4,  s.  T^  •.  SI,  wblah 
laqnlret  tba  ToUng  paper  at  an  alaetlon  of 
borongh  eonDelUon  to  ba  ngntd  tntk  tie 
aamt  of  tt*  iaiyad  oolia;,  tha  partj'i  ninal 
■igaatnre  i>  laOeiant;  and  It  I*  no  Talld  ob- 
Jaotlon  thai  tha  Cbriitian  name  li  danolad 
only  bj  an  Initial     . 

Snah  paper  ii  aorraat  aeaordlag  to  aasL  SI, 
If  tba  plaaa  ia  raipaot  of  wUoh  tha  part; 
voiM,  and  for  vhlah  he  appaara  l»  be  rated 
on  the  bnrgeat  roU,  be  daieribed  aoaordiog  to 
ita  aatnal  aitoatlon,  tboagb  the  dcHriplioB 
ma7  TB17  In  tamu  ftom  that  on  the  barg>*< 
loa     Jlffiaa  t.  A—ff,  ATt 

n.  or  borongb :  dlaqaaliiyiag  Intaraat :  time  of 
Ifipljtag  fbr  quo  varnnto. 

Under  atat  »  4  S  W.  4,  a.  TS,  a.  SB,  whUh 
proTidei  that  do  paraon  ihall  ba  qnaliSad  to 
b«  aleatad  eonndllor  of  a  boraogb  "daring 
N*b  time  ai*  ha  baa  an;  ahaia  or  Intartit 
In  an;  eentntat  with,  or  ampla;maBt  bj  or 
on  belmlt  of,  tba  eonneil,  a  paraon  who  hai 
antarad  Into  a  eontraot  with  tha  oonnoil,  and 
Ih«b  eBpla;sd  b;  them  In  raapaet  of  anah 
ooDtraal,  ia  dlaqoallfled  bum  balding  the 
oSee,  IboBgb  nah  saatnwt  raqairad  tba  aor- 
poradon  aaal,  and  ia  not  iealed. 

While  neh  eontnat  eoDllnaea,  the  di^oaU. 
Seation  eaoaed  b;  It  arlaaa  de  die  In  diam ; 
and,  daring  that  time  a  relator  la  not  pre- 
•ladad,  nadei  tlat.  T  V.  4  *  1  Tiet.  e.  T8,  a. 
SS,  tnm  appljlng  (tor  a  quo  warranto,  though 
twain  aalandar  montha  bare  alapaed  from 
tba  eleotloB  of  the  part;  diaqoalUed,  or  (ron 
the  ooounenoaaent  of  Ida  diaqoalUeaUon. 
Btfiaa  T.  Frammt,  AU 

couirsxu 

of  Jniji  TTT.    Coin,  n. 


CODMTT. 
L  UaUlit;  to  npdr  bridgaa,  811.    Bunsa, 


Xlbat    of    oonTontlonal    nrraBgomenta    by 


App«nBle)aMlMloit  UL    Pool,  Zn. 

OOUDTT  OOTJRT. 
I.  Ooont;  BOBTt  Jndga :  ramDT*]  Ibr  InablUtr 

and  miababarioor. 
.    1.  Kola  for  qno  wwaato  aplnit  maoMoi 


alO   COUNTY  COURT. 


COVENAH 


ApplioAtioii  wM  made  for  a  quo  warranto 
against  a  eoan^  eonrt  Jadgt,  on  the  relation 
of  a  person  who  had  held  the  ofloe  imme- 
diately before  him,  and  who  had.heen  remored 
for  inability  and  misbehavionr  by  the  Chan- 
oellor  of  the  Dnohy  of  Lanoaiter,  nndtr  atat^ 
9  A  10  Viet  0.  06,  s.  IS. 

It  appeared  that,  on  a  memorial  addreseed 
to  the  Chanoellor,  ohai|^g  th<^  r^tor  with 
general  misbehavionr,  and  partionlariaing  one 
Initanoe  more  strongly,  and  praying  for  hii 
dismissal,  the  Ohanoellor  had  held  an  Inqniiy^ 
which  was  attended  by  the  relator  and  hit 
ooansel,  and  had  heard  eridenee  on  the 
eharges,  not  on  oath  orafirmatien,  and  with* 
in  a  few  days  alter  the  olose  of  the  inqu^y, 
had  dismissed  the  relator  by  an  instrument 
finding  inability  and  misbebarionr,  bnt  not 
specifying  any  partilonlar  instanee.  AflldaTits 
denying  the  iaabiiit^  and  miibeharionr  in 
the  eases  adduced  on  the  inquiry,  and  gene- 
rally, were  put  In. 

This  Court  refused  the  rule,  It  not  appear- 
ing that  the  relator  had  not  been  iblly 
heard,  or  that  the  charges,  if  true,  did  not 
show  inability  and  misbehaviour;  and  the 
decision  of  Uie  Chancellor  being  therefore 
final.  And  the  Court  held  it  not  necessary 
that,  after  the  inquiry  had  closed,  a  fresh 
notice  to  the  relator  should  have  been  giyen, 
to  show  cause  against  his  being  dismissed. 
Ex  parte  Eanuihay,  ITS 

2.  Proceedings  with  a  view  to  remoral^  17S. 
Ante,  1. 

8.  Finality  of  decision^  US,    Ante,  1. 

XL  Jurisdiction;  cause  of  aetioa  when  and 
where  complete. 

On  contraet  for  hauling  and  carriage  of 

goods. 

Plaintii!^  a  carrier  and  wharfinger  al  Swin- 
don, agreed  ih  writing  with  defendant,  living 
in^urrey,  to  carry  his  timber  by  barge  to 
London,  at  I6t.  pe>r  ton,  incMadlng  all  charges 
but  wharfage.  It  was  necessary, to  haul  the 
timber  from  th«  plaoe.where  it.^lay,  to  the 
wharf;  and  plaintiff  provided  horses  for  .the 
purpose  when  defendant's  horses  w^re  ftbfont. 
Plaintiff  sued  in  the  Swindon  count^  court  for 
the  balance  of  his  account  for  the  carriage, 
including  a  separate  charge  for  hauling.. 

Held,  on  moUon  for  a  prohibition  thi^t  the 
hauling  and  the  carriage  formed  one  qause  of 
action;  that  such  cause  of  action  wpi  not 
complete  until  the  timber  was  delivere<i  in 
London ;  and  that  therefore  the  judge  of  the 
county  eourt  had  .not  Juri«dSoti«a  under  stat. 
9  A  10  Vict  c.  06, 8. 00.  Barnes  v.  JfortAol/, 
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]|IL  Costs  of  action  in  superior  court :  oonenr- 
rent  Jurisdiction. 

Application  to  Judge  or  oourt:  appeal  from 
deeision  of  judge,  "267.    AmAL,  1 


COURT. 

JnrlsdSation, 

When  not  ousted  by  cove 
AppoBnoimHT. 

If  What  runs  with  the  iaa< 

1,  Covenant  to  repair, 
named. 

Declaration  in  ooven 
assignee  of  lessee,  set 
lessee,  for  himself^  hii 
wnnUiraionf  and  omi* 
would  take  the  |mmii 
teen  years,  and  would 
lessee,  kUtx^euion  am 
at  his  and  their  own 
tev^niabU  rftp^i^  th< 
the  lessee,  having  b 
spr  400(„  t^e  value4 
tent  dilapidations  e: 
but  not  oh  the  stem 
bjf  lessor,  his  heirs 
mfsed.premise^:  ai 
ahould  kfive  been  t 
hU  executors,  adi 
would  at  his  and  t 
to  time  repair  an< 
the  demised  piret 
timber  but  not  on 
premises;  the  tii 
ried  at  the  ezpc 
administrators^  j 
premies  so  rep* 
the.possewnon.; 
yif44  up  ^0  lessc 

terniA  <^4  '^^° 

commit  any  ws 

the  la^d  in  a 

aeaordii^  to  tl 

count  then  ay 

assigninent  )>y 

a^]R^as  pomi 

te^ 
Breach:  1 

time  of  maki 
.   was  ready  on 

for  lessee,  m 

expiration  o; 

ta  proTidf : 
I  demised  pi 
•  not  on  the  i 
I  pi^t  into  tez 
:  and  althoUj 
I  ment  or  at 
j  Ithe  nid  pi 
'  tiie  said  a 

the  said  p 

repaired  * 

iuffered 

repair,  i 

thuleni 


Md  uiil  Dnhubudllha  mai 
eanJi'nj  ta  lis  eKtlnx  o/lili 

DvreadanC  plMd*d,  uiotig  otfasr  pl«M,  u 
to  iBBtriag  th*  pnmliM  to  b*  rdinoOi  and 
ODtof  raptlr,  udid  lewingthcm:  Tbkt  1«- 
lor  did  Dot  at  anj  tlms  from  tb*  aulgnoual 
till  th«  eipintioQ  of  Cha  tcnn  provlda  on  tht 
pnoilwi  lufflcUat  rongh  Umber,  not  oa  th« 
■tam,  to  anabla  d>rand«iit  to  rvpair,  nor  anj 
nogb  tlmbar  wbatai 
apecUU;  to   the  deoUntlon.      PUlntltT  do- 
bnrred  to  tba  pta^ 
Held  Uiat  tb*  datfUntion  wai  good:  For 
1.  Tbc  ooranant  to  pat  in  repair  no  with 
Ibc  lud,  aad  bound  tba  aaiigiiea,  ihoagb  the 
lauae,  In  thli  part  of  tlia  daod,  OBranan 
'onl7  for  'falmaelT  and  tria  aiaonton  Knd 
Diniatnton.      And    Ibat    tba    paynlent 
400(.  to  the  lanes  «ai  no  gronnd  tai  0 
■traing  tbia  ooVanact  at  limited  to  bin  pcr- 

1.  It  waa  nDoianC,  on  IhU  record,  lo 
that  Iha  leaaor  wju  alwaji  readj  and  willing 
to  fDmiih  timber,  wtthont  Mating  tbat  ha 
aetully  dli  fbraiih  lu 

S.  A  ODTBnant  to  field  np  la  np^r  at  thi 
and  of  a  tenn  moi  vitb  the  land  and  blndf  an 
aaiignee,  tbough  oot  named. 

4.  Breaohof  ftcorenantto  ealtirata  aeooVd- 
Inf  W  the  oaitom  ot  the  oonatr?  li  infllfllmtlj 
aremd  bj  italing  (bat  defandaot  did  pot  lo 
aaltiFats,  witbont  ipaoif^Ing  IniUnoei. 

Held  alM  tbaC  the  plaa  waa  bad,  for  Ihat 
tbe  ooadilloD  preeadent  lo  tba  dafspdint'i 
obligation  to  repair  WM  aafllcieollj  perTarmod 
If  ha  waa  n*dj  and  trilling  to  anpplj  timber 
when  raqolrad.     Jfarfya  T.  Olut,  Ml 

I:  CoTenaat  to  jiald  np  in  rapalr  tboogh  a«- 

■tgnaa  not  nama^  Ml.    Ant*,  1. 

n.  Wilb  t,  Tiaw  lo  paaaing  of  an  aot  of  PaAa- 

L  AbaolaU  oorapaat  for  eompeaaaUoD  whan 
nlMTlraa,  IJr.    ConFuraiTioi,  IL  1. 

3.  What  importa  (hanaoaaalvfaTBOlBaantar?, 
4AT.    CoarmMtxTinw,  IL  t. 

IIL  For  amplof  mant  and  aarriM. 
Btipnlattona  aa  to  twBBion 


1,  Wb«nltdoeanatoiutCoQrtbrjBiiadiolloB, 
*U.    ArroMtoMaar. 

1.  Barthm  of  thawing  Judgment  of  rathTa«> 


COVERTURE, 


CRraiKAL  UTTORMATIOR. 
Coita  lo  dBfendanL 
AdidopI,  and  hour  reoorend. 

Under  atat.  1  A  S  W.  A  M.  a.  IB,  a.  I,  a  da- 
I^pdant  la  a  eiimlna]  informatioD  which  ia  not 
Mad,  (M-  In  which  a  Tardiit  la  glreu  tor  the 
defendant,  b  entitled  onl;  to  aacfa  an  amount 
of  eoita  aa  oqnala  (ba  amoont  of  the  proatou- 
tor'a  reeognlaaaea. 

Simbim,  That  the  proper  mode  of  obtaining 
•neh  eoala  ii  for  the  defandant  to  lake  out  a 
aide  bar  rule  for  lazing  tba  wbol*  ooala ;  and. 


a  i* 


n  of  Ihe 
703 


CRIMINAL  LAT, 
L  Ofleooaa  bj  atalnte. 
EITeot  of  rtpea]  pending  protaontlon,  TB1> 
Btirtrn,  m 
ir.  CartlaTari. 
ProMdahdo ;  by  what  Jndga,  ahd  how,  7TS. 
CiBnoBaai,  IV. 
IIL  Appearana*  of  defendant  at  Ihe  trial . 
Htiw  aeenred  bj  i-aoogntaanoa.      Stg.  On, 

in 

IV.  Coata  to  dafandanL 
1.  Wban  limited  b j  pnaaentor'a  recogniianM, 

701.    CHmiHiL  IxroRiriTioM. 
1.  Bide  bar  rsle  lo  lax,  70S.     i 


kl  InformUion.    C&ouiii  Jiwotm.- 

CROWN. 

Forfeltnn  of  lataa;  fhr  felony,  879,    fiuxa, 
V.  1. 

OULTITATIOH. 
oVeninl  u  U> '.  traaeh.  Ml.    CoTixaiT,  L  1. 

DAHAaES. 
,  Haaanraof. 

Cude^  atat.  (Ifiog  aonpanaat^on  fbr  death  bj 
nlafeaaange,  B3.     DaiTM,  L 
n.  NbulnaL 
Wbeit  hot  racoraraUe  oa  oonnt  ftot  aeeonnt 
ttoMd,  Itl    AccoDwr  Stited,  L 
IIL  Pleading  ao  aa  to  eorar  damagaa. 
Plea  pnia  darralD  oanUpnaoM  of  pajmeat  by 
prior  andoraac,  TST.    Bii.L(,  VIL 

dkIth. 

innudy  aQd«r  alaL  «  *  II 
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DEATH. 


DEVISE. 


MoMure  of  dMnagei. 

In  Ml  aotiooy  under  itai.  0  A  10  Viet  e. 
93,  by  the  wife,  bosbuid,  parent,  or  ebild  of 
a  perion  killed  by  mitfeasMioe,  tbe  jury,  in 
estimating  damagei,  cannot  take  into  eon- 
•ideration  mental  niffering  or  lou  of  soeie^, 
bat  mnit  give  oompeneation  for  pecnniary  Ion 
only. 

And,  the  Judge,  in  luob  a  ease,  baring 
left  it  in  tbe  option  of  the  jury  to  giro 
damages  on  all  or  any  of  these  grounds, 
though  intimating  bis  opinion  thai  there  was 
no  ascertainable  damage  on  any  ground  but 
the  last,  a  new  trial  was  granted  for  mis- 
direction. 

Decisions  of  the  Scbteh  Courtf  are  reeeiTed 
as  authority  here,  if  the  law  on  which  they 
turn  be  common  to  England  and  Scotland. 
BUdM  T.  MidiQnd  Bailway  Company,         OS 

IL  Of  oontractor  after  part  performanoe  of 
entire  contract  640.    Bxxcutom,  L  L 

DEBT. 
L  WhAt  are  mutual  debts,  957.    Exiovtobs, 

n. 

n.  Transfer  of,  821*    Cohtract,  V. 

DEBTOR. 

I  Buytng  off  oppodtioa  la  Xaidmit  Covrt, 
443.    BiLLt,  IV. 

IL  See  also  Crbditob. 


DBCLABATION. 
I.  In  pleading. 

1.  For  injury  oeeasioned  by  breach  of  flsheiy 
regulations,  882.    Aonov,  L  1. 

3.  By  adminiitrator  on  eontraet  by  intestate 
resolnded  after  his  death,  640.  Bzicv- 
TOBB,  L  1. 

3.  Against  surety  of  treasurer  of  Building 
Society,  277.    Buiuniitt  Socistt,  L 

4.  On  agreement  in  ease  a  railway  bill  pass 
to  pay  landowner  a  certain  sum  as  eompen- 
sation  before  entering  his  land,  467.  Com* 
PBHIATIOV,  IL  1. 

3.  Against  directors  of  non-registered  com- 
pany on  a  poli^  of  assurance,  2.    Aa- 

SUBARCS,  L 

6.  In  action  against  registered  Joint  stock 
company  for  not  delirering  oertifleates  for 
shares,  728,  736.    CoxpAirr,  1. 1,  IIL  1. 

7.  In  action  against  joint  stock  company 
for  refusing  to  permit  sbarehol  ler  to  exe- 
cute deed  of  settiement,  736.  CoiiPAirr, 
LL 

8.  For  taking  water  out  of  canal  for  pur- 
poses not  authorised  by  sUtute,  287. 
Casai,  L  1. 


9.  In  action  for  compensation  to  famOy  of 
a  person  kQled  by  misfeasance,  93.  Dbatb, 
L 

IL  Prerious  to  acting  as  a  commissioner. 

Who  need  not  make  It,  and  when,  831. 
A«BHT,  L  1. 

DEED. 

Execution. 

1.  Cannot  be  in  part  only,  728,  73L  Cob- 
paht,  IIL  1. 

2.  Execution  of  deed  referring  to  deed  of 
settiement  736,  742.    Compabt,  L  1. 

3.  Action  for  refusal  to  permit  •zeoutlon, 
736.    Compabt,  L  1. 

DELAY. 
In  making  application  to  the  Cour^  237.    Ap- 

PBAL,L 

DEMISE. 
See  LabbxiObs  abd  Tbbabt. 

DEPOSIT. 
Of  Botea  of  eountiy  bank,  722.    Bab^  L 

DESCRIPTION. 
Of  place  of  rating  in  Toting  paper,  376i.    CovB- 

CILLOl^L 

DEVISE. 

L  Alteration  hy  codiciL 
1.  RoTocation  when  only  partial,  the  oldHmi- 
tatious  being  merely  postponed  to  the  new 
ones. 

DcTise: 

I  give  to  my  son,  J.  D.,  during  his  Batnal 
life,  nine  freehold  houses,  Ac ;  and,  fkvm  and 
after  his  decease,  I  give  the  said  houses  mie 
his  children,  Ac.  (if  sons^  on  their  attatning 
the  age  of  23,  if  daughters,  of  21),  their  heirs, 
Ac,  as  tenants  in  common ;  and,  in  ease  he 
has  only  one  child,  to  such  one  child  (ca 
attaining  age,  as  before),  his  or  her  heirs,  Ac 
And,  in  ea»e  alt  tk*  children  of  my  omid  mm 
9kaU  die  under  the  age,  Ac  (as  before),  then 
I  give  the  before-mentioned  premises  to  my 
daughters,  S.,  A.  and  B.  M.»  during  their 
respectiTO  natural  lives^  in  equal  sharss^ 
and,  upon  the  decease  of  my  said  thrse 
daughters,  the  share  of  eaeh  of  them  so 
dying  unto  her  ehQdren,  Ac,  their  heirs,  Ac, 
or  child,  Ac  (with  prorislon  as  to  age  as 
before) ;  and,  in  ease  of  the  death  of  any  ef 
my  said  daughters  without  baring  a  son  who 
shall  attain,  Ac,  or  a  daughter  who  shall 
attain,  Ac  (the  specified  ages),  I  gtTo  sack 
share  as  such  child  or  children  would  have 
had  to  the  child  or  children  of  o^y  other  tvs 


and,  if  only  one  dangbler  leaTes  iaaue  th»t 
•hall  aitMo,  Ac,  then  the  whole  of  the  said 
premiaee  to  fiich  Urae,  if  more  than  one,  in 
eqaal  thares,  ae  tenants  in  eommon,  Ao., 
their  heirs,  Ae. ;  if  onlj  one,  to  saoh  one,  Ao. 

Codieil : 

I  hereby  revoke  that  pari  of  mj  will 
whereby  I  give  nine  freehold  houses,  Ae., 
to  my  son  J.  D.  and  his  heirs,  and  my  will  is 
that  my  daughters  A.  and  E.  H.  should  enjoy 
them.  I  hereby  give  the  said  Areohold  houses 
to  my  said  daughters  A.  and  E.  M.  equally 
and  jointly  between  them,  and  to  the  sur- 
▼Ivor  of  them,  and,  after  their  deeease,  to 
their  child  or  children  equally,  and,  if  tiiey 
should  both  die  leaving  no  child  or  children, 
then  the  said  freeholds  to  go  aa  ordered  by 
my  9aid  wilL  A.  and  E.  M.  died,  leaving  no 
issue.  A  son  of  J.  D.  and  children  of  S.,  the 
third  sister,  survived. 

Held  that  the  oodicil  did  not  enUrely  re- 
voke the  devise  to  J.  D.,  but  only  postponed 
him  to  the  two  sisters,  A.  and  B.  IL,  and 
that,  on  the  decease  of  both  without  issue, 
he,  and  not  the  children  of  S.,  became  en- 
titled; and  that,  if  the  devise  to  J.  D.  had 
been  revoked  by  the  codicil,  the  children  of 
8.  could  not  take  under  the  will,  because  the 
contingency  on  which  she  was  to  take  accord- 
ing to  the  devise  had  not  happened.  Doe 
dem.  Even  v.  Ward,  107 

S.  How  Ctf  revooatioa  shall  operatCy  107. 
Ante,  1. 

U  What  devise  of  realty  shall  pass  leaseholds. 

1.  Beference  to  place  under  stat  17  W.  4  A 
1  Vict  c.  26,  s.  26. 

Testator,  by  his  will,  made  in  1815,  but 
confirmed  by  a  oodicil  in  1841  (see  stat  1 
Vict  0.  26,  s.  34),  after  directing  payment  of 
his  debts  and  funeral  and  testamentary  ex- 
penses, and  giving  certain  annuities,  with 
which  he  charged  his  real  estate,  and  certain 
legacies,  bequeathed  "  all  the  rest,  residue, 
and  remainder*  of  his  ''personal  estate, 
goods,  and  chattels,  whatsoever  and  where- 
soever," to  his  brother  M.  "absolutely  to  and 
for  his  own  use  and  benefits"  He  then  devised 
as  follows :  **  I  give  and  devise  all  and  sin- 
gular my  manors  or  lordships,  rectories,  ad- 
Towsons,  messuages,  lands,  tenements,  tithes, 
and  hereditaments,  situate,  lyings  arising,  or 
being  at  or  near,"  Ac,  in  the  county,  Ac, 
"and  a  parcel  of  land  purchased  by  me"  of 
H.  L.  at,  Ac,  in  the  county,  Ac,  "and  all 
other  my  real  estates  in  the  said  counties  of," 
Ac,  "  and  elsewhere  in  Great  Britain,  and  all 
my  estate  and  interest  therein,"  to  trustees, 
to  hold  the  same  (subject  to  the  said  annui- 
ties) to  the  use  of  bis  said  brother  M.  for  life, 
remainder  to  the  issue  of  the  said  M.  in  tail 
male ;  in  default  of  such  iuue,  to  W.  B.  and 
hisbein. 


decease,  testator  was  possessed  of  freehold 
estates  in  both  the  said  counties,  and  of  lands 
held  under  certain  church  leases  in  one  of 
them,  which  had  been,  according  to  the  usual 
practice  of  the  lessors,  renewed  every  seven 
years.  These  leaseholds  were  distinct  firom, 
but  near,  and,  in  some  places,  contiguous  to* 
the  freeholds;  some  of  them  were  let  and 
occupied  with  the  freeholds,  at  undivided 
yearly  rents.  Cottages,  ornamental  and  other- 
wise, were  built  upon  part;  and  on  part  were 
buildings  occupied  by  labourers  employed 
upon  the  freehold  estates. 

Held,  that,  under  stat  7  W.  4  A  1  ^cL 
c  26,  s.  26,  the  leasehold  estates  in  question 
passed  under  the  general  devise  of  the  realty, 
there  being  no  contrary  intention  apparent 
on  the  wilL     Wiltom  v.  Eden,  474 

2.  What  does  not  show  contraiy  IntenUoDf 
474.    Ante,  1. 

ni.  Limitation  on  eontingeney. 

1.  What  ezeoutoiy  devise  in  defhult  of  child- 
ren attaining  an  age  above  that  of  twenty- 
one  is  void  for  remoteness. 

D.  (by  will  made  before  1838)  devised  limd 
to  hb  daughter  E.  for  her  life,  and,  ttom  and 
immediately  after  her  decease,  to  such  of  her 
children  as  she  might  have,  if  a  son  or  sons, 
who  should  live  to  the  age  of  twenty-three 
years,  if  a  daughter  or  daughters,  who  should 
live  to  the  age  of  twenty-one  years,  and  their 
heirs,  as  tenants  in  common :  in  case  d  tha 
death  of  a  son  under  twenty-three  or  n 
daughter  under  twenty-one,  the  share  of 
snch  child  to  go  to  the  sorviving  children 
attaining  the  ages  named,  and  their  heirs,  as 
tenants  in  oommon ;  or,  if  only  one  should 
attain  the  age,  to  such  child  in  fee :  In  cai^ 
all  the  children  of  B.  should  die  under  tha 
ages  named,  orif  »ke  thouid  have  aoiie,  then 
to  D'b  daughter  A.  for  life,  and,  upon  her 
decease,  to  her  children,  if  a  son  or  sonSy 
living  to  attain  the  age  of  twenty-three  years, 
if  a  daughter  or  daughters,  living  to  the  age 
of  twenty-one  years,  and  their  heirs,  aa 
tenants  in  common ;  and,  if  only  one  child, 
to  such  child  in  fee :  "  And,  further,  in  case 
of  the  deaUi  of"  A.  "  without  leaving  a  child, 
if  a  son,  who  shall  live  to  attain  the  age  of 
twenty-three  years,  or,  if  a  daughter,  who 
shall  live  to  attain  the  age  of  twenty-ona 
years"  (not  adding  an  express  provision  for 
the  event  of  A.  having  no  child),  "  I  giva 
the  part  and  parts  such  children  or  child 
would  be  entitied  to  as  aforesaid  to  J." 
After  D.'s  death,  E.  died  without  having  had 
a  child ;  and  afterwards  A.  died  without  hav- 
ing had  a  child. 

Held,  by  the  Court  of  Q.  B.,  that  the  limU 
tation  over  to  J.  might  take  effect  as  a  con- 
tingent remainder  upon  A.'s  death  without 
leaving  a  child  attaining  the  age  ttami<^ 
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DETI8E. 


EASEMENT. 


Held,  bj  the  Gonit  of  Exeheqaer  Ohember, 
.MreniBg  thii  J«lgment»  tiutl  the  limitation 
oyer  wmi  not  to  be  eonfldered  at  expeetuit 
•upon  either  OTeat,  of  A.  djiof  ehildleei,  or 
Jier  dying  without  leaviog  a  obild  that  ihonld 
attain  the  age,  bat  vpon  the  dngle  ereni 
(however  it  might  ha|^n)  of  her  dying 
withont  learing  a  ehihl  that  ihonldN  attain 
.the  age,  and  wai  therefore  ao  exeentoiy 
■deviie  void  for  vemoteneei.  ^09  chm.  Ewen 
«.  Gkattu,  234 

S.  UmitatioB  oontingent  on  ibflore  of  a  line 
of  deTieees  how  affeoted  by  revoeation  of 
the  deylje  to  that  line,  lOT-    Ante,  I.  L 

S.  What  if  a  contingent  remidnder  in  defiuilt 
of  phildren  attaining  a  certain  age^  234. 
Ante,  1. 

IV.  Failure  of  ohildren. 

^mit^tiiiB  over  whoa  iroid  -for  nnoteaeii^ 
324.    Ante,  IILl. 

v.  General  priae^plei  of  oovtftnMlAoiu 
I.  The  Aivlie  mnet  be  legal  ae  it  aroold  be 

Ante,  III.  ;U 

^  fym  iif  «h«inagiBteiitl^,  474,460.  Ante, 

ILL 
^.  flflBM4ofaddiBgg«aondwoi;da,dT4.  Ante, 

ILL 

PI&SCTIOK. 

^Ubotfit  adding  one  to  a  pmdfMqr  ■»(•,  471. 
JinaM,  L 

BiaCHARGB. 
jQf  Jaij  who  eaaaot  agree,  777.    Oofn,  iZ. 

mscoMMUHnre. 

^  ^9f9  M7.    UHmwsiTT^  L 

PISCRSTION. 

INifretioMiy  pow^n  of  Oonil 
L  To  grant  eommieiion  to  ezamiBe  a  party 
OB  hii  own  behalf,  4M.    Wmuaj  L  L 

8L  As  to  requiring  a  pretriooa  twnmsni,  778. 
OannoaAR^  IV. 

DI8H0K0TJR. 
Ofhanhnotei|,723.    Bask^L 

PISQUALIFICATIOJir. 
Difqnalifylng  intereit,  6St.    CouhciUiOB,  IL 

DISSOLUTIOK. 
Of  railway  company,  863.    R^lwat,  L  1. 

PIVIBIBaiTT. 
.Ofiieae. 

On  plea  Jastifylog  the  t*v« * 


DOCKS. 

Prineipk  of  aieert^ing  nteable  tiIw  of  4oeb 
extwiding into •areral paiiihe^ 836.  Peoa,! 


DUPLIOnT 
In pleadiac 448.    fiiLM,IV. 

KA8BMHHT. 
L  Whatii. 
Distinetioo  ^tetween  an  easement  and  la  e* 
capatioB,  708.    OccuFATion,  L 

IL  Sow  aoqnired. 

1.  What  water  rights  not  to  be  seqaind 
either  by  express  grant  or  user,  287.  Cl4* 
SAL,  L  1. 

8.  Bzelnsion  of  oertaSn  periods,  888.    Wat. 

8.  Grant  of  lieense,  wlien  to  be  scsnrid 
oni^  onoe^  818.    LiGuniL 


How  far  It  affeoUIhe  rights  of  the  owaw  of 

•the  dominant  tenemoDl 

Flointiir,  being  reverrioner  of  a  heaw  vliteh 
a4)oined  premises  in  the  ooeopatioa  of  dt- 
fondant  and  had  andent  windows,  rebailt  the 
house,  added  an  upper  story,  opened  wisdowi 
In  that  story,  and  enlarged  the  andtBt  wis- 
dows  and  otherwise  altered  their  poiitun: 
such  rebuilding  and  iterations  being  withia 
twenty  years  of  the  eommeneemeat  of  ^ 
action.  Defendant  subsequently  rsbeflt  hif 
promises,  and  thereby  darkened  the  wlsdovi 
in  both  the  upper  and  the  lower  sksriai  of 
plaintiff's  house. 

Held,  in  an  action  bj  pl^ntifl;  ss  Ie▼c^ 
sioner,  for  this  ohstruetion,  that,  the  plshtiff 
baring,  by  his  alterations,  exceeded  the  linitl 
of  his  right,  and  it  beings  through  the  sstsie 
of  such  alterations,  impossible  for  the  defcsd- 
ant,  in  Che  lawftd  ezeidse  of  his  own  iigkt% 
to  obstmot  such  ezeess  without  at  the  obs 
time  obstructing  the  plaintiiTs  former  righ^ 
the  plaintiff  must  be  considered  as  losisg  bii 
former  right,  at  all  OTonti  until  he  notond 
his  house  to  its  original  oondition. 

SembU,  that  such  alteration  did  not  dsitroy 
the  right  altogether. 

Held,  Anther,  that  a  defence  founded  opot 
the  fact  of  such  altsiation  by  ths  pbistH^ 
^d  the  impossibility  of  a  partial  obstraetua, 
was  properly  raised  under  a  trarerse  ef  phia- 
tMT's  right  to  the  windows.  Snakmmv.BmB, 

111 

rv.  Pleading  and  efidence. 
1.  JusUfleatioB  as  to  ''a  certain  milT wbsif 
a  new  mill  has  been  added  to  the  oU  oa^ 
387.    Cakal,  L  L 
3.  Kew  r 


how  ATsilabla,  112.    Ante,  liL 

V.  PvtieiUar  6Mani«iite. 
X.  Anoie&t  lights,  113.    Anta^  IIL 
'S.  Bt  alao  Wat,  WAmoousBB. 

SAST  INDIA  COKPANT. 

JCtBdMBw  to  paj  mttiteiy  4rfker«  nhan  i»- 
foaed. 


An  ottoor  ooomniiiig  ftntt  of  Hot  Ma- 
jesty and  of  Tha  Eaat  India  Company,  in  India, 
'haa  no  raeh  legal  right,  hy  itatnta  or  othar- 
wiaa^  to  hia  pay,  aa  antitlea  him  (in  tha  ab- 
aanao  of  any  spaeifio  undertaking  or  aeknow- 
ladgmant)  to  a  mandamna  calling  upon  the 
Company  to  diaeharga  anaara;  'thoi^  ha 
Jiaa  alwaya  raealYad  hla  pay  ftom  tha  Com- 
pany, and  their  piaetioe  haa  bean  to  dia- 
eharga it  monthly.    Sx  parU  N^pUr,      tB2 

EJSOXMINT. 
Habere  &eiaa  |KMaeaiionam  ratwnaUa  imma- 

The  proTlaion  In  atat  8  A  4  W.  4,  o.  67,  a. 
1,  that "  all  write  of  exeention  may  be  teated 
on  the  -day  wUeh  Ihe  aaaw  «n  leaned,  and 
be  made  retnmable  Immediately  after  exeen- 
tion thereof,"  extanda  to  write  of  habere  faoiaa 
poaaeasionem,  the  enacting  worda  being  plain, 
and  neither  the  title  of  the  Aet  nor  the  pre- 
«niblea  of  aeeta.  1,  S,  affording  anfloient 
ground  for  reatriotlng  the  danae  to  aotlona 
merely  personaL  i>o«  tUm^  BwUom  t.  Ro^  806 

ELBCXION. 

1.  By  holder  of  Inetruxnent  In  ambignoas  form, 
471.    BiLLB,  L 

IL  Of  oowmUIot,  ^76.    Couxoillob,  L 

HL  By  Teatry  meetings  718.    Vmtbt,  L  L 

BNCEOACHMENT. 
Qm  pahUo  highway,  9f!9,    Hicbwat,  h 

BKJOTMBITT. 
By  whieh  a  right  of  way  ia  aeqairad,  568.  Wat. 


Of 


BNROLMBNT. 
OB  Hm  veeoid,  §98.    Bom»,  X. 

BQUlYOCAIi  IKSTRUMBKI. 
option,  471.    BiLLt,  L 


BSTATB. 

St4.  i>«^««,m.L 


I.  Competent  of  witneaa.    Wiixsas. 
IL  DoomieBtairy:  letten. 

Sobaaqneitt  leltera  when  not  admiaeible  to 
aid  in  eonatming  contraot,  503.  A«bht, 
ILI. 

nL  Admiaaion. 

1.  Explanation  <ff  mUtake  In  fact,  721 
Bamk,  L 

3.  By  repairing  highway  out  of  diatritf^  Wi, 

EXCESS. 
In  exereiae  of  eaamnen^  IIS.    EASKMsar,  HI. 

BXBCUTIOir. 
L  Write  of:  4eate  «nd  retam. 

What  may  be  made  retomabto  inmedlatd^ 
806.    EjscnrsHT. 

IL  When  void  aa  agaioat  flBsigneea. 

From  omiaikn  to  Se  urder,  ;516.  Bian* 
KUPT,  IL 

EXECUTORS  AND  ADIUNISTRATOM. 
L  Contraeti  pending  at  the  time  of  the  death. 
1.  Entire  contraot  fbr  work  completed  by  ad« 
niniatrator  under  a  new  agreement 
A.  declared  aa  admimatrator  of  B.,  alaling 
that  defendant,  in  B.'a  lifetime,  waa  indebted 
to  B.  in  money  to  be  paid  by  defendant  to  B. 
on  reqneat.    It  waa  proved  thnt  B.  had  oon- 
iraotad  with  defendant,  in  writings  to  do  eer- 
tain  worka  for  him  for  4102.,  to  be  paid  npon 
completion  of  the  worka :  B.  died  before  their 
eompletion ;  and  A.,  before  he  had  taken  out 
lottera  of  adminiitration,  agreed  with  defend- 
ant to   oompleta,  and  did  eompleta^   th« 
worka. 

Held,  Uiat  thaae  Iheta  did  not  anpporttho 
declaration,  inaamnch  aa,  the  contract  being 
entire,  and  the  worka  nnflniabed  at  B.'a  death, 
no  debt  accmed  ftom  defendant  to  B.  in  B.'b 
lifetime;  although  the  new  agreement  with 
A.  amounted,  aa  between  him  and  defendant 
to  a  Teaetndiag  of  the  original  contraot,  wttch 
wouU  entitle  A.,  aa  admiaiatrator,  to  aue  on 
a  quantum  meruit  in  reapect  of  the  work  dono 
by  B.     OroUkwif  t.  Oardnm',  640 

1  Effect  of  reeoinding  after  the  death,  6I6L 
Ante,  1. 

8.  Promiaaory  note  In  hands  of  teatator  and 
bequeathed  aa  a  apeciOc  legacy,  878.  Bnjj, 
V.l. 

ILSet^>ffby. 
Whnt  debta  are  mutual. 

An  executor  sued,  aa  auoh,  for  a  debt  which 
aeomed  to  the  plaintiff  from  the  teatator  ia 


hU  lifatim*,  nuj  Ht  of  ■  dibt  Kx  a 
famd  and  nunrgd  to  (Ufgndant^I  BM,  M 
Mtor.  uid  manflj  dna  on  u  Koooant  (UUd 
wllk  him  u  (iMulor,  iIbm  tta«  d*Mli  of  (ha 
tatMar;  nuh  dsbta  baiiif  matul,  witbin 
MM.  I  G.  >,  0. 11,  t.  1).  JfanMI  T.  TM- 
hmm,  BiT.    BIdm  orunlad,  Mt  not*  (b). 

tn.  LogulM 
Xff«et  of  forftiton  bj  falgo;  of  legitM,  8TS. 
BiLU,  T.  1. 

IT.  P1w11d(. 


EXBCITEOHT  BXTISS. 
Sm  Dituc,  UL 

FALSE  DfPBISOirKEIIT. 


VXLOKT. 

r«rfueBnofi*su7,8re.  BtLLt,v.i. 

PBHB  COTEBT. 

Of  <wd«r  itsjliif  praoMdlDfi  on  pkjamt  of 
dsbtand  WMl«,M>.    BUKmvPi,  II. 

mrALrrr. 

Of  Ohuwllor*!  dMUtoD  oiul  tMtaoiltl  oharftni 


FI9HBBIES. 
L  OoBTtntioB  wlUi  Frooso. 
1.  Bnosd;  for  inlar; 

ofngnlaliaiui,  BSI.       AcnoK,  L  1. 
I.  ObUg«tion  to  ibow  lighti,  881,  BSI.    Ao- 

IL  PlMding. 
DMUntioQ  for  InjiryfMn  bod- 
with  ngoUtleni,  BSI.    Actio*,  L  L 

FOREIQN  LAV. 


FOBFEITUBE. 


FOEUSa  BECOTEKT, 
SITsot  of  formar  roeoraij  for  uDiul  ■'ni|n 
cnnddand,  ISI.    Accani  Eutu  L 

FEAHCB. 
Coorailloa  u  to  AthariN,  881    ienv,  L  L 

FBIEKDLT  BOCHTT. 


eiNB&AL  issm. 

I.  PIm  imomilinf  to. 
Argnmiatktin    nan  MnuBfd^   1 

IL  5ot  gBiltr>    Sai  Qdiltt. 

OKNBBALITT. 
In  pbadlnb  ML    Cdtuajt,  L  L 


HABEAS  COBFUS. 
Ad  (Bljlalradan. 
OBjyfltotionothnotMdfhnMlilTrfrtfc 
IBL    Babom  AMD  Sna,  L 

HABBBB  FACIAS  POSSBBSnfflEIL 
P«ga  808>    BlEcranNT, 

HSABIHe. 
Whrnt  MBitilBiM  k  ooBplat*  bttriaf  <■■••■ 
noil*l  oli>rgtD(    ooBiitr  sowt  Jadfa  wA 
InaUUtr  BBd  Kiibobrioor,  lit    Onmt 

COOBT,  I.  L 

HIGHWAY. 
I  Wbrt  ta  a  Ugbway. 


Ont  B  idBO*  «U«b  i*  not  > 


fflQHWAT. 


917 


FMBort  Ui«  aMm%  d«feDduife  MitMvd  and 
polled  it  dowii« 

Held,  on  motloii  for  Jadgment  Non  obitooto 
reredieto,  that  tlie  plea  wm  bad  for  not  ahow- 
hig  that  it  wae  abiolately  neoeatary  for  de- 
fendant, in  order  to  exercise  the  alleged  right 
of  pasaage,  to  remoTO  the  walL 

A  pablie  highway  may,  in  law,  eziat  over  a 
plaee  whieh  is  not  a  thoronghlhre.  Whether, 
in  (aet,  it  doea  eziat,  la  a  qaeatlon  for  the  Jury. 
Batewtan  r,  Bluek,  870 

IL  Pointa  on  highways  dedieated  bnt  not  re- 
parable under  Highway  Aot 

1.  The  dedioating  landowner  not  liable  to 

repair  it. 

When  a  road  haa  been  dedieated  to  the 
pnblio  by  a  landowner,  bat  the  oonditiona 
hare  not  yet  been  ftillUled  whieh  make  it 
repairable  by  the  pariah  under  atat  5  A  6  W. 
4y,o.  50,  a.  X3y  the  landowner  la  not  liable  to 
repair  it;  and,  oonaeqoently,  he  ia  not  the 
^person  having  the  managementT*  of  sneh 
road  within  the  Bailwaya  Claaaea  Conaolida- 
tion  Aet,  1846  (9  A  10  Viot  o.  SO),  a.  67: 
although,  ainee  die  dedication,  he  haa  Tolun- 
tarfly  done  acme  repaira,  made  a  aewer  and 
draina,  and  granted  permiaaion  to  peraona 
.  deairing  to  open  eommnnieatloni  with  the 
aewera,  or  interfere  with  the  road ;  and  no  one 
elae  haa,  in  thaae  reapeeta  or  any  other, 
managed  or  ezeroiaed  oontrol  orer  the  road 
or  aewera. 

8oeh  dadieator  oannot,  therefore,  reoorer 
penaltiea,  under  aect.  67  of  the  Bailwaya 
CUuiaea  Act,  agalnat  a  Bailway  Company 
who  have  made  a  cut  acroaa  aneh  road,  ren- 
dering it  impaaaable,  and  have  not  in  due 
time  reatored  the  eommunieatien. 

<^Mir«  whether  the  Company  coaM  be  in- 
dieted  for  the  obctmetion  of  aneh  a  way  by 
aerering  and  not  reatoring  it.  R^guia  ▼. 
WUmm,  S48 

1.  The  dedicating  landowner  not  the  "per- 

aon  baring  the  management,**  848.    Ante, 

1. 
8.  The  dedicating  landowner  cannot  recorer 

penaltiea  from  Bailway  Company  for  not 

reatoring^  848.    Ante,  1. 
4.  Liability  of  Bailway  Company  in  reapect 

of,  848.    Ante,  1. 

nt  Bepoir  in  towna  nnder  acta  inoorporating 
the  Tewna  Improrement  Clauaee  Aet 
Joint  liabili^  of  diatricia  prcTiooaly  aeparate. 
Before  the  paaaing  of  the  Towna  Improve- 
ment  Claoaea  Act,  1847, 10  A  11  Viet  e.  84, 
the  borough  of  A.  waa  divided  into  a  town  and 
a  country  dlatrict,  each  maintaining  ita  own 
highwaya.  That  Aot  waa  incorporated  in 
■tat  12  A  13  Vict  c  xxxv.  (for  the  improve- 
ment of  the  borough  of  A.),  except  ao  far  aa 
anything  in  the  former  Aot  waa  varied  or 
otherwiae  provided  for  by  thia.    By  th€ 


ter  Aot,  teeta.  20,  24,  the  mayor,  aldermen 
and  bnrgeaaea  of  A.  were  empowered  to  oauae 
any  atreet  in  the  borough  of  A.  to  be  aewerod 
and  paved,  at  the  expenae  of  the  adjoining 
landowners,  and  certify  the  aame,  when  coaft- 
pleted,  to  be  a  public  highway ;  and  aect  26 
enacted  that  it  ahould  bo  lawfU  for  them  fW>m 
time  to  time  to  make  ante  for  the  main* 
tenance  of  aneh  highwaya  upon  the  occnpien 
of  all  honaea,  Ac,  and  landa  "within  the 
aaid  boroagh."  SUt  10  A  11  Vlot  c.  84,  a. 
48,  enacta  that  the  Commlaalonera  (that  ia  the 
peraona  or  body  corporate  Intruated  to  execute 
any  local  improvement  Act  inoorporated  with 
thia)  ahall  be  the  aurveyora  of  all  highways 
within  the  limita  of  auch  local  Act,  and  ahall 
have,  within  thoae  limita,  all  the  powera  of 
aurveyora ;  and  that  the  iahabitanta  of  the 
dUtriet  within  thoae  llmlto  ahall  not  be  liable 
to  highway  rate  in  reapect  of  roada  within 
other  parta  of  the  pariah,  Ao.,  in  which  the 
said  dlatrict  ia  aituate.  By  aect  49,  the  Com* 
miaaionera  are  to  be  indictable  for  non-repoir 
of  any  public  highway  within  the  limita  of 
aneh  local  Act,  in  the  aame  manner  aa  the 
Inhabitanta  thereof  or  of  any  pariah,  Ao.,  or 
other  dlatrict  therein  were  liable  before  the 
paaaing  of  auch  Act 

Held  that  the  mayor,  aldermen,  and  bur* 
geaaea  of  A.  were  bound,  aa  Commlaalonen 
nnder  the  Towna  Improvement  Clauaea  Acty 
10  A  11  Viet  c.  84,  to  rate  the  whole  borough 
Ibr  the  repair  of  hi^waya  paved  and  eertifled 
nnder  aecta.  20,  24,  of  the  local  Act,  and 
Ukewiae  to  rate  the  whole  for  repair  of  the 
public  highwaya  not  ao  paved  and  Oertlfled. 
And  that  a  rate  upon  the  country  diatriet 
alone,  far  repair  of  the  highwaya  within  it 
(not  paved  or  eertifled),  waa  bad.  8lal»r  t. 
AtkUm  fuuUr  Lyn^,  Majfcr,  Se,,  898 

rV.  LiabUlty  to  repair  by  atatntei 

Bffect  of  repeal  after  indictment  and  before 
plea,  761.    Statuti^  IIL 

V.   LUbillly  to  repair  highway  out  of  the 
dlatrict 

1.  Aa  to  the  neceaaity  for  ahowing  eonaldem 
tion,  761.    Statittc,  IIL 

2.  Bvidence»  701.    Statutb,  IIL 

VL  Surveyors. 

1.  Mayor,  aldermen,  Ac.,  aa  eommiadonerf 
under  local  act,  898.    Ante,  UL 

2.  Election:    poll   how  to   be   *aken,  718. 
Vkstut,  L  1. 

VIL  Bates. 

On  what  district,  898.    Ante,  HI. 

VIIL  Bemoval  of  obstructions. 
Not  by  private  individual  without  necessi^, 
870.    Ante,  L 

IZ.  Evidence. 


»te 


flIOHWAT 


IMPRISONMENT. 


BffMStof  thowiflg  eontiiiuad  repalti  of  .tutd 
oiitofdbtriet»701.   ^tifxrrk,trL 

X,  See  alio  Brid|^. 

ffominnn  ROAi>t. 

XL  Letting  of  iollf. 
L  Validly  of  eontraet  by  clerk 

8eot  67  of  f  Ut  3  a.  4»  e.  126,  piOTidet  that 
''ail  eontraoCi  and  agreemente  to  be  made  or 
ratered  into  for  Che  CuiniBg  or  letting  the 
toUe  of  any  turnpike  roada»  ligned  by  the 
tmeteea"  << letting  raoh  tolls,"  "or  by  their 
-«lerk  or  treaanrer,"  fhall  be  TaUd,  <<BOtwith. 
•tanding  the  lanie  may  "not  be  fa|y  deed  or 
under  leaL" 

Held:  1.  That  an  agreement  for  the  letting 
of  toils  signed  by  the  olerk  to  the  trasleesi 
^and  stating  that  by  that  agreement  he,  <'on 
tehalf  «f  Che  trastees,"  did  "agree  to  let," 
•and  (he  lessee  did  agree  to  take,  the  tolls  and 
toll-hoase  for  tuve  years,  was  made  aeeord- 
Sag  to  seat  67 ;  the  ele^  baring  anthority, 
by  the  statute,  to  eentiaet,  as  well  as  tosign 
«n  behalf  of  the  tmslees. 

S.  That  Stat  8  A  9  Viet  e.  10e,s.  8,  whieh 
StPOTides  that  '<a  iease»  ivqaired  by  law  to 
be  in  writing,  of  any  tenements  or  heredita- 
ments," sliaU  be  void  at  law  imless  made 
by  dee^  does  not  apply  to  agreements  for  the 
lease  of  tolls  aader  itat  S  O.  4,  o.  W, 
^Iktpkerd  T.  Hodtman,  S16 

1.  Need  not  be  by  deed,  316k    Ante^  L 
XtL  Troitees. 
Contraeto  by,  816.    Ante,  XL  L 

ZUL  Olsric  to  the  trastses. 
Validity  vTMirtiaali  by,  31«.    Aftte^  XL  1. 

HUSBAND  AND  WIFE. 
See  Babov  aMd  Fbhil 

ILLBQALtTT. 

!L  Contrarention  of  pablb  poli^  or  statate. 
Contrast  to  apply  funds  of  a  railway  eom- 
pany  to  unauthoriaed  purpose^  618.    Com- 

TBACT,  L  1. 

IL  niegai  eonsideration. 

Baying  off  opposition  in  DisolVMl  Oottrf^  413. 
BtLLa,IV. 

in.  niegai  grant  not  to  be  linpUed,  S87. 

OAXAL,  L  1. 

IV.  Bffeet  of  devise  eomprising  ah  Illegal  eon- 
tingeney,  324.    Darui^  IIL  L 

IMPLICATION. 
X.  Keeessaiy,  788.    AppuoAnov. 
IL  Of  a4jndieation,  when  reAited,  893.   Aoju- 

SIOATIOX. 


TSL  Not  of  a  grant  whleh  wonld  he  ilUgsia 
287.    Caital,  L  1. 

IV.  Of  eesser  of  power  of  exeenting  works  on 
cesser  of  power  of  oompensatioa,  631.    Con- 

PBHSAnOV,  L 

V.  Implied  undertaking  by  ageai  thai  he  has 
«ttthorily,  698.    Aaaiir,  IL  1. 

VL  iTrom  reiKiindiog  eootraet  alter  part  per- 
'fbrmanee,  640.    1£xecvtou,  L  1. 

VII.  From  use  and  oooupation,  632.    CoaroiA- 
fiov,  L  1. 

IMPRTSONItBNT. 
L  On  erimiaal  eharge  on  snspleion. 
What  CmIs  warranting  beKef  a  defendant 
not  being  a  peace  offlcer  moat  show  in  his 
plea. 

To  a  count  In  tMspass  for  asaaalting  and 
tUedy  isB^isohiag  plaintii^  asHi  patting  him 
In  Iron's,  defimdant  pleaded:  Thai  he  was 
comnUider  of  one  of  the  Qaechi's  ships  ef 
war,  at  sea ;  that  fil^ntiflr,  at  tfie  tieaee  wbea, 
Ac,  was  steward  isf  Vm  -Mp,  and,  as  aaek, 
was-sstrant  to  defendant  on  board  the  said 
shlp^  and  had  aoeeas  to  his  cabn,  and  had 
the  charge  of  his  goods  and  chattels  Ihttti 
that'onifrt)  occasions,  just  bdbre  the  times 
lAen,  Ac,  moneys  had  beeft  felcnioasly  stelsa 
fiMa  defendant's  pesseosioa  out  of  i 
being  in  his  said  cabin ;  that  upon 
•ion  the  deek  had  been  cbndeattedy  cpsBsd 
by  means  of  akeyr  and  the  plaintiff  had  aessm 
to  and  could  hate  obtaiBed  the  key  of  the  said 
desk  and  unlocked  the  same  and  taken  away 
the  said  moneys ;  and  defendant  then  bdievsd 
that  no  otiier  person  had  or  could  have  eb> 
tafitied  access  to  thu  k^  of  the  said  dash  with> 
out  plaintiff's  knowledge;  Wherefbra  defend- 
ant! baring  prebaUe  caane  d  suspicion  and 
■nspecting  the  plaintiff  for,  among  oiher  things 
the  sauses  aforesaid,  to  hare  been  guilty  ef 
tbe  steaHai^  Ac,  did,  as  such  commander, 
and  as  he  lawfully  might  for  the  cause  afere> 
said,  gently  lay  hands,  Ac,  and  put  plaintiff 
in  irons,  and  so  keep  him  (ttie  same  being  a 
reasonable  mode  of  detidner)  tbr  a  rMsonable 
time  until  defendant,  as  commander,  Ac,eould 
ezhhiine  Into  the  dreumstaaCea  of  tuspislon 
against  plaintiff  according  to  law  and  for  the 
putpoie  of  repcrtiBg  to  the  Lords  of  the  Ad^ 
miralty  or  brtnging  plaintiff  ta  trial,  if  it 
appsarsd  right  to  da  ec  Beplioatica,  Da 
Ii^rii. 

After  Terdiot  for  defcmdaai  on  this  plea» 

Held,  on  motion  for  Judgasent  non  obetanta 
Teredieto» 

That  in  an  action  for  felse  iaqirisoameut 
on  a  criminal  charge  by  a  peraon  not  being 
a  peace  oftcer.  mere  belief  is  not  a  anfteieut 
justification,  bat  facts  mast  be  shown  on  whieh 
the  belief  was  grounded,  in'  order  that  the 


mPBISONMENT. 


JXJDCffl. 


91A. 


Court  mmj  Jad^  whether  or  no(  the,defend- 
ant  hftd  probable  cause  for  arreiting.  That 
all  the  futa  need  not  be  aet  ooty  hot  onlj^ 
enoagh  to  ihow  srovnd  of  reMDiial4«  niipi- 
eioD.  That  the  faeti  aUegedihert  wera  aofl- 
dent,  at  leaat  after  rerdi^t; .  and  per  Lord 
OanipbeU,  C,  J^,  t|iej,  would  h|kre  b^nso  on 
demurrer. 

And  that,  if  the  plaintiff  meant  to  oontend 
that  the  faeta  did  not  juf tify  patting  i&  ixoaa 
as  a  mod*  of  detainer*  he  slioQld  hav*  new 
assigned.    Br9Ufklm  r,  Jadttomg  378 

Hi  New  assignmenti 
When  neeessaiyr  3f6.    An^^L 


Bae.Tip^. 


WPItOFAIAXPB. 


X^ABHiITT. 

StBMTal  of .  ooimty  eonrt  Jndgi^  ITS.    ConriT 
CovBTi  L  1. 

niDIOTMBNT. 
Certioraii  and  prooed«DdOj  778.    CMma&t^M, 

ly. 

INTERBNCB. 

KtOfSilMCJ,  789,     APFUOATIOV. 

IN»RZOE  COTW^ 

Certiorari  and  proeedendoi  778;    CiBnoBABT, 
IV. 

CriminaL    Cbimiral  Ihfobm atiov. 

OrjTIAU 

Bignatnre  with  initial  of  ChristiaB  name,  576. 
CoviroiLLOi^  L 


IKSUSANCK 


S#e  AaauBAJroi. 

INJTJSTICB. 

Prerention  of  by  giving  restristed  ponstniotf on 
to  enaotmen^  843.    CosnKqonon,  IL  8. 


INQUISITION. 

When  it  need  not  partioQlarixe  the  aorea  to 
which  it  is  appUeable,  831.    Aciiiit,  L  1. 


INTBRSST. 


Payment  o£ 


What  is  a  disqaalifloaaon  arising  da  d|a  in^ 
diem,  538.    CouHciiJ.oit,  I. 

m.  Of  jttstioe,  416.    QxajiQ^jja,  1^,  4^1  a. 
Appsal,  VI.  3. 


INVOICK. 

*wh»t4^4i*  58ft»,5w..  com,MJf ,  xm;  1,, 

IBISHMAN. 
Pauper  lonatiei  653;    Poob^  ZIH 

ISSUIH' 

I.  GeneraL    See  QnmiRAL  Issvs. 
IL  DWis»^)U^^  287»    OAMAh,  h  h 

JOINBBR. 
OfpfurUsi,. 

Husband  and  wife,  283.    BiUiS,  II. 

JOINT  TBNANT. 

L  Brid^pce  with  re^ppct  to,  in  settlement  ewsPy 
447.    POOB^VIL 

IL  PByment  by  one  enores  to  benefit  of  aCy 
447.    PooB,VIL 

JUBQB. 
L  Judge  at  ehambers :  proceedings  before. 

1.  What  «ndMaenient  equiTalent  to  fiiiwlstal ' 
of  summons,  257.    Appbal,  I. 

2.  Proceeding^. that  au^ be  taken. before  a 
Judge  of  any  of  the  three  superior  eommoa  ^ 
law  Courts,  773.    OnfmoBABi,  IV. 

3.  Procedendo  on  an  indictment,  773.    Gbb- 

nOBABI,  IV. 

4.  His  discretion  as  to  proceeding,  without 
previous  summons,  773.    CxbtiobabI^  IV. 

IL  Judge  at  chambers :  appeal.ft«m« 

1.  Within  what  time  to  ba  nmde,  2&7«    Ap«  . 

2.  What  to  be  brought  before  the  oou^j789. 
Applioahon. 

IlL  Judge  at  Nisi  Prius. 
Discharge  of  Jury  by,  777.    CQa-ni,  II. 

IV.  Judge's  order« 

1.  When  Toid  as  against  assignees,  from  nal 
being  filed,  518.r    Babkbupt,  IL 

2.  To  stay  pvoeeediuge  on  payment  of  debl . 
and  costs,  618.    Bamx^iipt,  IL. 

8.  What  is  an  order  obtained  by  •onaeBt^.618. 
Bavkbvpt,  m, 

V.  Interest. 


iixr 


JXJDOB. 


LAW. 


TL  RamoTiL 

Bemoral  of  eouotj  oonrt  Jadge  for  inabOity 
or  mUbehATioiir,  178.  Oowrr  CovbTi  L 1. 

JUDGMENT. 
When  Toid. 

Ai  i^gsiait  urigneat  of  buiknp^  from  oml*- 
•ion  to  lllo  ordor,  618.    BAMKmurt,  II. 

JUDICIAL  P&OCBEDDra. 
I.  What  If. 

L  Order  to  dtocomnmie,  wbon  not,  647.  Vm- 
TBBSirr,  L 

%  Proeeeding  on  lammoDi  to  aniwer  or  %x- 
jUain,  wben  not,  647.    UimriBSiTT,  L 

IL  What  not  nieh  ai  to  bo  reriied  on  oortio- 
rari. 

The  grantiiig  of  a  beer-homa  lioeiiM^  687. 

JUEISDIOnOK. 

1«  Coneorrent 

In  boroagb  and  oonntj,  861.    Pool^  XIL 

XL  Showing  on  fiMO  of  proceedingi. 

^What  need  not  be  ihown  bj  agents  author- 
ised to  aet  ai  oonimiMioner%  681.  AeiHT, 
LI. 

JUBY. 
Diwhaigo  by  Jadge,  777.    Costs,  IL 

JUSTICE  OF  THE  PEACE. 

L'  Interest 
1.  Proceedings  quashed  on  aeeonnt  of  inter- 
ference of  interested  jastiee^  416.   Cnnno- 

BABI,  L 

S.  What  is  interferenee,  416.  Ckbtiorabi,  L 

8.  Accidental  presence  does  not  Titiate^  481. 
AtTMAL,  VL  8. 

IL  Borough  and  oonntj. 
Concurrent  jurisdiction:  appeal,  86L   Pool^ 

xn. 

HL  Validity  and  elTect  of  arrangements  by. 
L  When  juttioeB  for  a  divbion  may  be  re- 
garded as  a  committee  appointed  by  Quarter 
Sessions,  841,  861.    Bannw,  L  L 

X  Conventional  arrangements  as  to  repair 
of  bridges,  841.    Bunan,  L  1. 

lY.  Limitation  of  proceedings  before. 
BetrospectiTC  effect  of  enactment,  848.  Com- 

.     BTBUCTIOH,  IL  8. 

V.  Order  of  justices.    Osnn,'IL  HL 

LAND. 

Oocnpatbn  of  by  watavpipei^  706.    Oocufa- 
nov. 


LANDLOBD  AND  TENAKT. 
L  Relation  how  created. 

L  Letting  of  turnpike  tolls  bj  sgreoNet 
signed  by  cleric  on  behalf  of  the  trntttt, 
816.    HianwAT,  XL  1. 

5.  When  by  parol  contract  with  a  MiTon- 
tion,  682.    CoBPOBAnos,  L  L 

IL  Yearly  tenancy. 

What  refersaee  to  a  yetr  not  soUnt  t» 
make  the  tenant  one  for  a  yesr. 

Premises  were  let  firom  lOth  April,  1841, 
at  the  yearly  rent  of  43L,  pajable  qesHalj, 
the  first  payment  of  7l  13«.  9d^  to  bt  uds 
on  24th  June,  1841,  being  the  propwtiM 
down  to  that  date;  the  tenant  t»  hold  aid 
eiyoy,  Ac,  at  the  said  rent,  until  oat  of  tki 
said  parties  should  giTO  the  other  six  eaks- 
dar  months'  notice  to  quit;  the  tiusnt  to 
IcaTC  the  said  premises  in  as  good  eooditioB 
as  at  the  date  of  the  agreement 

Held,  that  notice  might  be  giTen  to  ^ 
at  the  ezpiiation  of  aqy  six  moothi  oAw 
June  24th;  and  that  a  notice  oa  S4th  Jmo 
for  26th  December,  1841,  was  good.  At 
deM.  King  ▼.  €hru/U>m^  4M 

nL  Term. 

Tenant  until  either  psrtj  disll  gift  ^ 
months' notice  to  quit,  406.    ABts,IL 

IV.  Notice  to  quit:  tha  data  with  rifsrwei  Is 

whioh  it  is  to  be  ealenlated. 

Where  at  the  commencement  of  the  tmssc^ 
there  was  a  fractioDal  paymeat  of  mt  to 
the  end  of  the  current  quarter,  496.  Asti^ 
IL 

Y.  Use  and  oeenpation. 
By  a  corporation  or  its  agsa^  681   OotPO- 

BATIOH,  L  L 

YL  Repairs. 

1.  CoTcnant  to  repair  runs  with  Isad  ttosgb 
assignee  not  named,  661.    C^iwuxf,  I L 

2.  CoTcnant  to  yield  vp  in  repair  luai  vitk 
land  though  assignee   not  nsmod,  Ml. 

COTSIIAIIT,  L  1. 

8.  Effect  of  paying  lessae  a  sum  ftr  dShpidft- 

tions,  661.    CoTSHAJrr,  L  L 
4.  Condition  of  lessor  fhndshbg  tiaW: 

readiness  and  willingnesi^  66L  GoTBUffi 

LL 

6.  What  Is  a  repairing  or  amsndisifr  SIl 

LZCBVBS,  IL 

YIL  Cultiration. 
Breach  of  corenanl  ho|r  iMlgBii  ill-  ^ 
TUABT,  L  1. 

LAW. 

Articles  in  a  oonTcntion  that  '- 
'  fofoeoflaw,  882.    Ac 


LEASE. 


LIMITATION. 
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LBA6B. 

By  what  devite  lesieholdfl  pau  af  naltj,  474. 
Dbtus,  IL  1. 

LBQACT. 

Effeet  of  fbrfeitore  by  felony  of  logatao,  878. 
Bills,  Y.  1. 

LBTTER. 

Contraet  by;  tabteqiieiit  letten  whoa  nol  ad- 
miMiblo^  608.    Aomt,  U.  L 


LIBBRT7. 


Seelacsm. 


LICENSB. 
I.  Poblle. 
1.  The  granting  when  not  reriied  on  eertio- 
rari,  687.    Bbbb,  L 

1.  Mode  of  oontesting  ▼alidi^,  887.    Bxn, 
L 

IL  Prirate :  extent  of  grant:  to  do  an  aet  only 
onee,  or  toties  qaoUes. 

Liberty  to  make  and  amend  a  goit 

Landfl,  partly  adjoining- a  rlrer,  were  de- 
miied  for  099  years,  by  indenture^  in  which 
the  leeior  granted  to  the  lessee  liberty  to  ent 
a  goit  or  slnice  ont  of  the  said  river,  at. a 
proper  and  oonrenient  distanoe  aboTO  a  cer- 
tain weir,  in  the  most  conrenient  line  throogh 
certain  closes  (named)  of  the  lessor,  into  a 
close,  intended  for  a  mill  dam,  part  of  the 
demised  lands ;  and  from  time  to  time  and 
at  any  time  to  torn  the  water  of  the  river 
through  the  said  goit:  And  lil»erty, from  time 
to  time,  and  at  all  times  daring  the  term,  to 
Tiew,  examine,  carry,  and  lay  down  mate- 
rials, and  repair  and  amend  the  said  goit 
or  sluice  (and  other  works  specified),  when 
■o  made  as  aforesaid,  or  any  of  them,  when 
and  as  often  as  need  or  occasion  sfaoald  be, 
making  reasonable  satisfaction  to  the  lessor, 
bis  heirs  and  assigns,  for  all  damage  to  be 
done  or  occasioned  thereby  to  the  grass  or 
herbage  of  the  lessor,  Ac:  And  the  lessee 
ooTonanted  that  he,  his  execntors,  Ac,  would 
make  reasonable  satisfkoUon  to  the  lessor, 
hia  heirs  and  assigns,  for  all  damages  to  be 
occasioned  to  the  lands  of  the  lessor  by  the 
laaaee^  his  executors,  Ac,  in  exercise  of  any 
of  the  liberties,  prirUeges,  and  powers  by  the 
indenture  granted,  except  for  the  term  of  two 
jears  next  ensuing  the  commencement  of  the 
rent,  during  which  time  no  trespass  or  da- 
xnage  should  be  charged  or  paid  for. 

In  an  action  of  trespass  against  the  lessee 
fbr  widening  a  goit  on  the  lessor's  soU  to  the 
«zlont  of  nine  additional  feet,  the  defendant 


•made  of  a  sufficient  width,  and  baring  been 
completed  to  a  small  and  insufficient  width 
only.  Til.  nine  feet,  so  that,  without  widening 
it  as  after  mentioned,  defendant  could  not 
eqjoy  the  demised  tenement  as  she  was  enti^ 
tied  by  the  indenture  to  do,  he,  on,  Ac^  in 
further  due  exercise,  Ac,  cut  down  the  sides 
of  the  goit  and  widened  it:  justifying  the 
alleged  trespassec 

Replication :  that,  before  the  expiration  of 
two  years,  Ac,  and  before  the  times  when, 
Ac,  Tic,  on,  Ac,  the  lessee,  in  due  exercise 
of  the  liberty,  Ac,  made  and  completed  a 
goit,  being  the  goit  in  the  plea  mentioned,  of 
the  widtli  therein  mentioned ;  and  the  same 
remained  and  was  used  by  the  lessee  con- 
tinually from  the  last-mentioned  day  until 
defendant,  under  colour  of  the  indentorci 
eommitted  the  alleged  trespassec    , 

Held  by  the  Clourt  of  Queen's  Bench,  on 
demurrer  to  the  replication,  that  the  privflege 
given  to  defendant  by  the  d^ed  was  to  make 
a  goit  once  only,  and  that,  after  having  com- 
pleted a  goit,  he  could  not  justify  entering 
plaintiff's  land  again  and  widening  the  goit  ^ 
fh>m  nine  feet  to  eighteen :  For  that  the 
power  to  make  a  goit  was  exhausted,  and 
the  widening  was  not  a  repairing  or  amend- 
ing within  the  meaning  of  the  deed.  Judg- 
ment for  plaintiff. 

Judgment  of  Queen's  Bencb  affirmed  ia 
Bxehequer  Chamber.  BoHoek  v.  SitUbottomf 

818  : 

LIQHT. 
L  Ancient  lightc 
Alteiation  in  dominant  tenement,  111.  BAaa* 
Mwrr,  IIL 

XL  Showing  lightc 
As  required  by  fishery  regulationi  in  oonvea* 
tion  with  France,  882.    Aonon,  ]L  L 

LnnTATION. 

L  Of  actions  and  legal  proceedings. 

1.  Quo  warranto:  what  a  disqualiflcatloa 
arising  de  die  in  diem,  520.  CouiroiLLOiy 
It 

2.  Retrospective  operation  of  enactment  848* 

COHSTBUCTXOir,  II.  8. 

8.  What  expression  of  hope  not  an  acknow* 
lodgment,  134.    AcKHOWLaoeHXHT,  II. 

4.  On  successive  breaches  of  oondition  of 
surety  bond,  593.    Boin>,  I. 

5.  Pleading:  enrolment  on  the  record:  new 
assignment  when  not  neoessaiy,  5931 
BovD,  I. 

IL  Of  actions:  effect  of  payment  of  interest 
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MUNICIPAL  COHBORATION. 


L  lUmoteneM:  wgt  of  twwty-thrM  y^n, 

224.    Dbtub,  UL  1. 
2.  Contingent  Umitotioniy  19t,  224.   Dsrac, 

L  1)  IIL  1. 

LIHITBD  LULBILITT. 

Pago  S.     ASBUBASCSy  L 

LOAN  S0CIBT7. 

WboB  it  vood  not  bo  regiitorod  M  •joiol-itoA 
eompMty,  271.    Oompabt,  IL  L 

LOCALHY. 

8m  PtACS. 

L08& 

By  whom  to  bo  mttniaod. 
By  banl&r  or  coitomor  oit  depodi  of  bnnk 
notes  snbeeqnentlj  diihononred^  722..  Bamx, 
I. 

LUHATia 
Ptnper.    Poon,  XIII.  XIV. 


anditor  of  nil  oitnAi^  425. 

VSKT. 

2.  Pension  on  dismissal  witbont,  or 
tion  with,  adequate  eanse  to  be  deternuncd 
by  n  referee:   biaptke»  of  sbowiag  nde- 
qnate  eaasa  so  deteimuifldy  42A^  Arvo*-- 
tioniBVT. 

IL  Liability  of  master  for  aets  of  sermal 

Kotwithstanding  tbo  abeeneo  of  a  forasal 
ftiibority  under  seal  to  Ibii  semai  efn- 
eorporation,  72^  742*    Oohkabt,  L  L 


MANAQBB. 

Ofna-ettala. 
Apportionment  of  lalaryi  42&i 

KKITT. 


L  Qnodlibet  aecossoriom  seqnitar 
principalis,  271.    CovpAHTt  IL  1. 

IL  Omnin  prsBsnmuntnr  ritd  ease 
AnjuDicATiOM.    032,  Cosfobatiov,  L  L 

nL'  Verba  relate  inesse^  yide&tBre^  73^741 
COMFAHT,  1. 1. 

IV.  NoFa  eonstitntio  fbtnrii  fonnam  imponsn 
debet,  non  prmterit&i^  76L    STAnm,  lU 


HBMOBANBA. 


Pao^il^BM. 


A»pomov- 


MANDAMUB* 

L  When  it  lies,  generally. 
Where  there  is  n  legal  obligation  and  no 
remedy  by  aetlon,  692.    Babt  Ivdu.  Com- 
rixT. 

XL  Ift  partieular  instanoei. 

L  To  tithe  commissioners  to  hear  and  deter- 
mine differences,  156.    Tim,  L  2. 

2;  To  Jnstioes  to  determine  oempUint  against 
railsray  company  for  not  restoring  highway 
interfered  with,  848.    Hiobwat,  II.  1. 

8.  To  appoint  new  oommissioners,  681,  640. 

COMPSVSATIOM,  L 

i.  Not  to  Bast  India  Company  to  enfbree 
payment  of  pay  of  military  ofloer,  699i 
Bast  iHntA.  Compamt. 

in.  Betam. 
By  tithe  eommisdoners  with  respeet  to  dif- 
ferences alleged  to  hinder  the  making  of  an 
award,  156.    Tmn,  L  2. 

MABRIAaB. 

L  Consequences  of  the  relation^  262.    Bills, 
IL 

IL  8eo  also  Babov  Am  Fun. 

MASTBR  ANDl  8BEVANT. 


KISBXHAVIOUB. 

BemoTil  of '  coonCy  oontt  Jndge^  ITS.    Coort 
Coumr,'  L 1* 

MI8FBA6ANCH. 


Compensation  for  death 
feasance^  88.    Dsath,  L 


.    MISXAKEL 
L  Iii:lhct 
Admisdon  of  rsoeipt  of  money,  721    Basi; 
L 

n.  Clerioal  error,    Stgima  r.  WOlm 


MONBT; 
^eoiflo  money>  277.    BoiLiiaia 


SoeofTtL 


liONISr  HAD  AND  BBCIIV». 

Money  paid  under  Toid  exeontioD,  516.  BasKp 

BVPT,  IL 

MOnON. 
Benewed,  788.    Applxoaixox. 

MUNICIPAL  COBPOBATION. 

L!  Conneillor. 
L,  Diaqnaliilirteg  iBtoea^  U^    Os>racBM% 
IL 


LOBylL 

4.  Elactlon :  burgeMef'  flgqajbWr  *Tft  C^W- 

01M4)lW  !• 
^  Bleotion:  deMriptioo  In  ▼ollng  i»p«r  of 

the  voter's  pUoo  of  tadng^  676b    CouHCib- 

LOB,  L 

XL  ContneU:  eorpontowal.' 
Diiqaalifieaklon  b7  iavalU.  floatrM<i»'  ft><^ 

CoUKCILLOBy  IL 

IIL  Borough  SeMhnift*. 

AppoUato  Jariidiolion :  pnpor  !mwrtflii<g^: 
PooB,  ZIL 
IV.  When  snrreyori  of  Wghwnji. 

Af  ^omminionen  of  ImprovemoBl  mtekMai 

M^  808.      Hl«KWAT,  IIL 

STAIOL 

Bignatnro ^wiOiiBttiai  Ibt  A»  ^SktMm  warn, 
6T6^  CftiuioiLZA%Xrf 


IV. 

ILGoBtbjipotl.. 
At  what  time  deemed  to  faftro  boMi  giTon, 
8S8.    Pool,  X. 

IIL  Of  intention  to  apply  Ibr  eertlofmri,  416. 
,    OsBnoB4«i,  L 

iy«  Tq  nv^ »  Lmolohk  ▲»»  XmMPib  XV. 


NUISANCB. 
^blie.  <^ 

•    Al^tem^nt  >j  priTftto  indlTidoi],  870. .  Bf9^, 
J      WAT, ;. 

OBLI0ATION. 
BeeBos*. 

j  OBSXWOnOSL 

t  Of  enaem— I  wftiiid  to  eawe 

Msn,  IIL 

Of  highway,  87<r;   Hmswat,  L 


lis.  Bau- 


\- 


KBeBaairrw 

L  Neoewafy  oottsoqaonea  of  obairuetlflg  as  •»• 
eroaehmenty  112.    BAtuiniT,  IIL 

IL  Ai  an  ingredient  in.  tb^rif^  d  a  private 
IndlTidoal  to  remove  an  enflioa(vh|piP»  OA  Iho^ 
p^<^  J870.    HtaswAT,  L 

L  In  aflU<9n.4!»K^nV»  4m|RriaoiiiMB||i^7|.«  Ik* 
rusoMvun,  L 

IL  After  Jaitifleatioiiim.<f<9ipa«t  of  a  mill  part 
of  whieh  ia  a  reoen^  ad<UtioQ,  2^7.    Camaw 

LL 
IIL  When  not  neeeiiary  on  plea  of  itatnto  of 
593,  64I4.-  B»ao,L 


NISI  FBIU8; 
BaentiAL. 

NON  AgaUMPSIX. 
A*g«aMntallT%  S#   AMmam4jnm,.li 

Dofenoee  aTaiUble  under  thii  ploa. 
IncaeeforobirtmettonofllghtifllSi   Basb- 
MKVT,  IIL 

KOTB« 
PromiflMiy.    Biixe  or  BmA«ft»  Am  Pno- 

HOTinm, 

L  Aoti  valid  withoni 
1.  Porfeitare  of  ti  r  non-ezeentlonof 

deed  of  tettlem-  Cohpamt,  L  L 

VOL.  XVUI.- 


1  oogjf^AXif^ . 

t< or lUBdi  l».pupoflM «Cjm«fai^ 

I    Ooeapation  by  water  pipee. 

Paving  Com^BMiQi»eti»..appfbiMfaiita|ix 

i   Uffl  A^  11 «.  8,  e,,!^  w«ra  ampoyer^^by 

I  laot  S6,  to  make  raUa  upon  all  penona^who 
•*  Bball  inhabit,  hold,  ooeupy,  poMOie,  or  en- 
joy any<]aiid^1ieoee^  shop»  warehonie,  eellarr 
Taalt,i  or  .othagitemmtptauw-  hewditnmettti 
within  any  of  the  laid  etreeta,^naiM,f'Ae., 
of  a  certain  diitriet ;  eneh  rate  not  to  ezeeed 

1«.  td.  in  th«  P9i||i4,of.*^J^««^^y  ""*■  ^ 
.    value  of  lueh  of  the  laid  lands,  honsee,  Ae., 

sitwie  in^any-of'tbe  said  itiaete^  squamv 
I    Ao.,  the  greater  part  of  whioh  shenli^b* 

!   pfrad{^i%ai^Deftaiii.nMB|i^rm4o^(^»«?H 
j    oeed  0<i.  or  6d.  in  .tha.pow94>  r«|iWtiftl|F»for 

•neh  of  the  said  lands,  houses,  Ae.,  situate, 

Ae.,  the  greater  part  of  whioh  should  ba 

paved  in  a  eeitaiiu  other*  manner,  or  only 

repaired  under,  the.  Aet^    mSvt^^mm^i 

Sflit^,were  .proyi4^  for  pubUjO  buUding^ 

dead  walls,  and  .vaeant  ground  aAjouiing  tha 

said  stfoetf,  squares,  Ao.,  and  for  un9009pled 

houses.   No  specific  assessment  was  provided 

for  water  pipes  laid  down  in  the  district 

i    The  Commissioners,  in  whom  the  paving  ma- 

<    terials  of  the  s^d  streetsrsqn^ies,  Ae,  wera^ 

',    expiressly.voatod  by  the  Ac^  were  empoweifd 

!    t9  alter  ihe  position  of  the  pipes  belonging 

I    to  any  water  or  gas  eompai^,  undfCfiwath 

j    aaeh  streets,  squares,  Ac 

Held,  that  an  incorporated  water  Oempaayr 

i    nbsee  maine^  P^PH»  wd  other  apparatoa  w«ra 

I    laid  down  within  the  district,  were  liable^ 

I    under  secit  86,  to  be  rated  as  occupierf  of. 

'    land.    Beg,  r.  EaH  L<mdim  WaUrworkt,  7^$ 

n.  By  corporation  or  its  agen^  632.    Coaro- 

.     AATlOMf  L  h 
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OFFICE. 


PLEA. 


oirioa. 

Of  what  employineiit  not  apportiooabH  426. 
ArroBnomcBiT, 

OfFIOBS. 

L  BiiqiiaUfltttion. 
B7  intareit  in  Mmtne^  ii$,    CoimoiUiOB, 

n. 

n.  BxoaiMfor. 
Yif  m^«r,  277.    BuiLDiira  Bwsanr,  L 

in.  miituy :  rem«d7  for  paj  withheld  by  Bast 
India  Cmuptnaj,  692.  Eabt  Ihdia  Covpast. 

OmCIAL  ASSieNEB. 
See  pact  MS.    Aqvmt,  XL  L 

ORDBB. 
I.  Jadga*!  ordar.    JvBai. 
XL  Of  JoalieM:  formal  parli. 
A4)a«6alioB<rftniftara«nplaiBlylM.  Ai». 

XIL  Of  Jailiaai:  dariaalairor. 

What  mlatake  10  traatad.  Ht^km  t.  Wtl- 
Umu,  tn 

IV.  Of  YiM  Ohaneellor  of  UniTaid^. 

Ordar  difoommaniiig  a  teadaamaiiy  647.  Un- 
TBMirr,  Iw 

PABTICXJLABITT. 

L  In  plaading  probaUa  aanaiiy  376.   Impk- 
•onumr^L 

XL  la  notioafl  and  inqnlfitionf  aa  to  ttia  lasd 
laqain^  6S1.    Aamr,  I.  L 

PARTNERSHIP. 

Uablll^  of  aumafing  partBora. 
1.  Undlation  to  foada  aTaUabla  In  their 

handf,  S.  AiauBAVOi^  I. 
%  LiabQity  of  one  of  aoTaral  ^laeton  on  a 

eonlraet  not  ezeoated  by  him,  X    Aaavm- 

▲aoi^l. 

XL  Liability  of  ahareholden. 

Tilmitationi  to  the  amoant  of  their  iharai  ro- 
■peetlrelj  in  mibioribed  aapital,  S.  As- 
sunuiOH,  L 

nL  Powera. 

Bffeet  of  a  oontraet  ultra  Tirai^  S.  Aasun- 
Aircn,L 

IV.  Ineorporated  aompaaies.    See  Cokpast. 

V.  Joint  Stock  Companies.    See  Compaitt. 
VL  Inenranoe  Companiea.    Bee  Aiivraxoi. 


PARTY. 

L  Conunifiion  to  examine  on  hii 
476.    Wmsaai  L  1. 

XL  Bzanined  as  witness  in  his  0  1 

Oostsb^^    Cpan,  L 

PAUPER  LUKAT    ; 
Sea  Pooiy  Xm.  XIV. 

PAVEXBHT. 
Sea  Hhwwat. 

PAT. 
Ofmilitaiyoflieer,  692.   Basi 

PAYMENT 
L  By  whom. 

1.  ^jwife^  effect  0^262.  1 

2.  By  prerioos  endorser, ''  I 

IL  Pleaot 
Payment  puis  darrein  • 
endorser,  767.    Bixxa, 

PBRVORlt' 
I.  Part  perftfmanca. 

Of  oontraet  afterwards 
■ovTona,  L  1. 

XL  Readiness  and  wQlin 
Whan  snflelen^  661. 

PLA 

Where  eanaa  of  aettoo 
Counr^IL 

PI 
L  Oenerally. 

IHstlnetion  between 
nntil  proof  vndei 
Railwat,  L  1. 

n.    Puis  darrsin  eon 
Most  eoTor  daanf 
VIL 

IIL  Pleas  in  partlev 

1,  Oaneral  issaa.  I 

2.  BefendantTs  na  I 
deelared  on,  2. 

t.  Limited  liabili 

4.  Non^registratk 

271.  OonPAir 
6.  Loss  of  speei  1 

BuiLDixa  800 

6.  User  for  tw—  1 
287.    CAHi 

7.  Transferal 
fSAor,  V. 


thargt,  ITS.    iHPuionmrr,  L 
1  RtnoMtion  of  kp{»liitia«Dt  of  plalDlU  u 

4ailitorof(lafuidiul,414.  ArpoBttomuMT. 
10.  Bsjiog  off  eppodtion  In  tb*  InMlTwl 

Court,  Mt.    BiLLi,  IV. 
'II.  Kon-pTaTiriuD  of  limbar  tm  npaln,  BBI. 

COTUUT,  1 1. 
IL  That  phlDtlff  had  not  Mwntod  dMd  of 

■atUaimnit,  r».     Coutawt,  IIL  1. 
IS.  Pftjtdcnt  p«idBdUllUli7prloT«nd«T*«r, 

T4T.     Biuj,  VIL 
14  Jutifloallop  of  tntpiM  vain  a  IImuo 

to  mako,  rapalj,  aad  uiuhI  a  (dl,  SIS. 

Licani,  L  1. 
It.  Wall  pullod  dowB  b««aaM  It  wai  bolll  en 

a  pabllo  blgbmf  >  ST).    Hmiwat,  L 

PI.BADIKS. 
I.  Bnrthm  of  pltadlBg. 
1.  BnrthaB  of  •kovias  ooapUano*  wldi  ooo- 
dWoB  prooodont  appUaaU*  to  bolta  parttM, 
Ut.    ArrsmonuT. 
I:  Showlsc  bnaah  oT  or  MmpUaoM  with 
MatMory  dBtr,  SS%  ast.    Aonw,  L  1. 
n.  Pwtloalari^. 
L  Ib  plcdlng  probabU  mmat,  ITS.    brai- 


Amouwoi,  L 
ITi  Argani>ntalli>*BMi. 
AignmnilatiTO  Boa  iBwpd^  3.    Atiim- 

T.  DapUdtf. 

In  ploa  that  not*  WW  glnn  to  boy  off  oppo- 
■itfoB  In  InadTont  Coor^  MS.  Biu«,  IT. 
TL  ConditiaB  praotdoot. 

Boadioon  and  wlUlncsM^  wbon  «nBol«at, 

etl.      COTOUTT,  L  1 

POLKJT. 
Sm  Ahobabob.    Fqblm  Foliot. 


POLL. 
pTia.    Vat 


■r,LL 


POOR. 
I.  Fooi^fato :  ratoaUi  Taint  of  woiki  oitandlnf 
Into  MTtnl  paflihw. 

Vhin  on*  loll  niljlla  to  u«  of  th«  wholo, 
aonago  priselpl*^ 
Iha  Ball  Dodt  Co 


ondar  noooulra  Asti  of  ParliamanL  Tbo 
dock*  eommimlcatad  witb  aacb  olbor,  and 
wlLh  tha  rirar  Humbor,  and  ailendad  lolo 
MToral  pailtbo*.  Srttj  tonal  {mid  a  tlngla 
toll,  wbiob  bocama  dm  on  intrj  lets  tba 
dooha  and  wai  paid  Iban,  or  on  elcartna* 
OBlwardij  and  iho  wu  onlillod  by  neb  p*;- 
mant  to  go  into  an;  ona  or  mora  of  tba  dvoka 

dlreotlon  ot  tba  Companj'a  haibonr  maitir, 
wbo  bad  oartdn  powart  fbr  rogntating  tbo 
podtion'  of  Touola,  All  lb*  pafoiMila,  at 
whalerar  dooh  TMoirod,  war*  cartlad  lo  on* 
faaaral  aoooaoL 

Hold  Ibat  lbs  poor^mto  npon  to  mneh  of 
tba  dodt*  aa  la;  in  ao;  pailih  muit  b«  aa- 
aaaaad,  not  aoaordlng  to  lb*  aotnal  raoaipu 
1b  that  paii*fa,  bnt  to  tbt  ptoporlion  which 
lb*  ana  of  dock*  within  that  parlih  bora  lo 
tb*  •Btin  ana  of  tha  doolu.  For  thai.  In 
Mob  a  ea**,  as  MMMiatat  on  tha  asroagt 
prinelpla  wai  nnaroidablaj  Iboagh  an  aiiau. 


TiDgi  n 


maot  on  tha  bail* 


Walarpipai,  TOS.    OccDFitio>>  L 
m.  Union,  Ilabllitiai  at 
Vor  (ipanM  of  panpar  Inallg*,  Ml.    Poa^ 
XIV. 

IV.  OTMiaa^  toUataral  dnUai. 

Oianllng  oortUoaM  lo  applioanH  for  ba«r- 
hona*  Umuoi,  »ST.    Bub,  I. 

V.  Onmn^  (ipoBdltar* ;  eonUaltd  appaali. 
1.  Ai  to  aaUng  with  or  wllbant  antbsril;  of 

raalrj. 

Tha  aranaari  of  a  paridi,  at  a  rmtry  meat- 
1b|  bald  for  Iha  parpoia,  rinHod  a  nilwaf 
CoBpanyat  XTOSt  Tb*  Company  fara  noUeo 
of  appaaL  At  a  tnbtaqoent  raitry  it  wai 
daotdad  that  tha  auaumant  ibonld  b«  ndnecd 
(o)MOI.,MMltbat,lfth*  Company  nfnnd  that 
eompamia*,  tb*  ortraoan  abonld  Ink*  tooh 
ffoaaadlng*  a*  Iboy  ml^t  ba  adrlaad  wort 
noa*BHiy.  Tbo  Company  appaalad :  and  th* 
Ihon  OTOTMtn,  witbont  calling  a  toMit 
Boating,  eonUtt*d  tb*  appotl.  Tbt  Btiiioni 
rodnsed  tba  lala  lo  tOBJL,  rabjaot  to  aoanfttr 
0M  Qootn'i  Bomb.  Tb*  aaio  wu  not  atnt 
■P,  tha  OTtnttn  baTlng  anvngad  with  tbo 
Company  Ibat  Iht  rata  ihoBtd  ba  li«d  at  4Ut 
Tbt  Poor  I«»  Andilar  dlidlowad  tbo  oi- 
ptnati  of  tooltating  th*  appaal,  on  two 
gnandi:  1.  Ibat  tha  OTartotn  ihoold  bar* 
oallad  a  Ttiliy  uaating  to  detamlna  wbalbor 
Iht  tff**l  ihoald  b*  BOBtattod )  1  That  Ibty 
*ho«ld,  altar  Iht  dooidoo  at  Botalona,  har* 
tommoiMd  a  Totliy  lo  dalannlB*  wbatbar  lb* 
eai*  tar  lb*  Qoaan'i  Btndt  dunld  b*  pr«> 


026 


POOR. 


PRACTICE. 


oetded  on.  The  Mpanaei  In  qoMtioa  wwf, 
after  the  aiidit»  fuietioned  bj  the  inhabitanti 
at  a  Teetfj  meetSag. 

Held,  that  the  oreneen  were  not  hoDad 
to  sammon  a  reetry  meeting  before  eonteeting 
the  appeal  or  abaadoniBg  the  eaee  reeerred; 
aod  that,  as  the  auditor  did  not  allege  that 
what  they  had  done  was  inexpedient  or  that 
they  had  aoted  maU  ftde,  the  gronnds  of 
disallowaaoe  were  bad.    J?^tiia  ▼.  JStrtf, 

682 

2.  Andltor'i  dtsaUowaiiee^  when  qnaihed, 
682.    Ant^l. 

TI.  Anditor. 
His  disallowanoo  wliea  qnaehed,  682.    Aate^ 
V.  1. 


Vn.  Settteinenl  by  renting  a  tenoBent 

1.  Oeenpation  and  payment  of  rent  in 
of  Joint  tenaney. 

A  separate  and  dbtioet  dwelUog-honse  and 
land  in  the  parish  of  H.  were  let  to  William 
A.  and  Thomas  A.  as  Joint  tenants,  the  rent 
and  Talae  of  the  land,  taken  separately,  being 
sufficient  to  confer  a  settlement  on  both.  The 
farm  was  oocvpied  by  William,  Thomas  re- 
tidlng  on  another  Ibnaaik  a  distance.  Thomaa 
paid  the  whole  rent  of  the  ihnn.  The  orer- 
seers  of  H.  had  always  demanded  and  reeeired 
payment  of  the  rates  In  respect  of  the  honso 
and  fiurm  in  qneetion  flrem  Ih«mae::and,  in 
the  rate-books  of  H.,  •<  Atkinson,  Hr.**  ap- 
peared as  the  name  of  the  oeeiipier  of  the  thsm 
In  two  rates,  and  "  Atkinson,  Thomas^"  in  a 
third. 

Held,  that  the  Sessions  were  Jnstifled  In 
finding,  FirsV  Ihat  there  was  a  fufleieniooc^- 
patlon  and  payment  of  rept  by  Williao,  apd 
a  saficieat  assessmeat  of  him  and  paymeat 
of  the  rales  by  him,  to  giro  him  a  settlement 
in  H.  under  sUts.  1  W.  4,  c.  18,  and  4  A  6 
W.  4,  e.  76;  and.  Secondly,  that  he  had  baen 
sufficiently  charged  with,  and  paid  his  share 
of|  the  public  taxes  of  H.  to  g^n  a  settlement 
under  sUt  8  A  4  W.  A  M.  e.  11.  Btgiua  t. 
HiutkwatU,  447 

2.  Assessment  and  payment  of  rates  in  eases 
of  joint  tenancy,  447.    Ante,  VIL 

YIIL  Settlement  by  pateohial  taxation. 
SHdenee  of  charge  and  paymeat  in  eases  of 
Joint  tenancy,  447.    Ante,  VIL  1. 

IX.  Notice  of  appeal,  sending  hj  post 

Notice  at  what  time  deemed  to  have  beea 
given. 

Under  stat.ll  A  12  Viet  a.  81,  s.  9,  which 
proTides  that  a  period  of  fonrtof  n  days  alter 


course  of  pos^  U  ought  to  have  rNshcd  the 
party  to  whom  it  is  sent,  thoo|h  in  &ct  It 
arrire  by  the  post  on  a  later  day.  Btgim 
Tg  Slautttnu,  388 

Z.  Trial  of  appeaL 

Interference  of  interested  Justice  sad  the  em- 
sequences,  416.    CaanoaAU,  I. 

XL  Gesf  raserred. 

r 

Abandonment  without  oonsent  of  vestry,  881 
Ante,  V.  1. 

XIL  Lunatie  paaper,  appeal  against  orte  of 
mainteninea. 

To  sessions  of  what  Jariafictioa. 

Where  an  order  is  made  hj  tve  eoeilj 
Jnstlees,  nader  stat  8  4  •  Viel  e.  186,  a  O, 
for  the  malatenance  of  a  laaatie  peapsr  iv- 
mored  to  the  county  asylam  from  a  bcrNgk 
within  the  eonn^,,  havi^  a  seperets  Ooert 
of  Quarter  Seoi^s,  the  appeel  .egsiast  seek 
order  lice  exdosirely  ta  the  bcreugk  Qeiiter 
Beesioai.     Jt^gima  r.  LmmMmkin  Jwdim, 

881 

XIIL  Lunatie  paaper,  whether  union  or  eoutj 
liable  to  e^ptasee. 

IrishmAn  inemorable  by  Are  yesn'  nd- 
deuce. 

Under  Stat  11  A  18  Viet  a.l88,s.8»if  i 
pauper  lunatie,  bora  ia  Ireland  and  harisg 
no.  Saiiih  «MUme«8»  ia  lamovad  Is  sa  tv- 
lam  xAsr  ^ray^fmr  laeideaee  laji peiiih ii 
BngUad  from  which,  if  saae,  he  would  Un 
been  irremoTable  by  elat  8  A  10  Vici  e.  88| 
the  i^aoi^  not  the  eoun^,  is  liiJble  to  tko  tx- 
penses  of  his  remoTul  Mid  miiiitensiice.  I** 
guM  ▼.  .Araoid;  8i8 

«    •» 

Notice  sent  hj. 
At  what  time  deemed  to  hare  Um  gm, 
888.    Pooa»IX. 

POWBS. 
L  General^. 

1.  When  exhaastedi  818.    Licnsi..    , 

2.  When  act  of  parliament  aathorism  siem- 
tioB  by  agent  881.    Aanr,  L  L 

8.  ContSMt  ultra  Tires,  457.    Coxraiunoi^ 
IL  1.    618,  OomAOT,  L 

IL  Coatinuanee. 
Of  power  to  exeento  works  aftsr  power  t> 
make  oompaaeattoa  baa 
881.    CoMpaasATioa,  I. 

PHAnTTfTB- 


StlTiirS  PbooMDI»o»,      SUBMOlll.     T»Ii«- 

Tbbdiot.    WiBMiiT  o»  Attaurti.     Wit. 
nil.    Vmt. 

PRBAHBLS. 


FRSBCKIPTIOH. 
JL  Bm  alH  Wat. 

PRMOMPTIOS. 
L  Ornnl*  riU  mm  »«l*  ITS.    ftnmrT  Oon«T, 


PBIKOIPAL. 
t  Friaelpal  and  actBt-  Aawr. 
n.  Pilodp<a  uS  iBMlT.    Bdutt. 


PROBABLS  CAUSB. 
7m  UTMt  on  oriniul  ehus*. 
FI«adla|;  STS.    Imfbiiovhbft,  L 


VwmMMtn,  L 


PUBLIC  POLICY. 
In  MOtnTtBtlan  of,  61S.    Cor»aot, 

QUARTSB  SKSSIOHS. 


QDO  WABBANTO. 
I.  TUaa  of  spplTiot  Tot. 

Whinthcro  lj  a  dUqiulillMtian  ariiiiiK  d* 
dia  in  diam,  IIS.    Coin(ciu.a>,  IL 


EAIMTAT. 
L  SUiolation  and  »indisr-ap  of  Compu;. 
1.  EalKiipasllTa  ^ipGeatlDB  of  winding^p 
aab. 

Ttao  Joint  BtMk  Compantat  mndins-ap 
AmcndDMit  Att,  lS4f  (IS  *  IS  VloLa.  103). 
ainaptai  bj  Mat.  1 ,  from  Uia  ■ppIlsMian  of  Uia 
Joint  Btook  Copipanloi  Windlng-np  Aflt,  1841 
[11  A  13  TisL  a.  ii),  nlln?  compania)  In- 
Borpoimtad  by  Aet  of  Parliament.  Tha  Abin. 
donnant  of  Bailwaji  Ao^  18S0  (II A  It  Viot. 
a.  SS),  ■.  SO,  «D>aU  tbal,  sotnilbituidipg 
mail  proTiiioD,  tha  two  flnt-nnntionod  Aula 
■hall  apply  to  any  niah  inoorpontad  railway 
aompany  Id  raapaot  of  whioti  an  ordar  fot 
winding  It  np  may  two  bean  mad*  befora 
tba  paadng  of  Tba  Joint  Stock  Companita 
Windlng-np  AmandmaDt  Act,  1MB,  and  that 
tha  pioeaadinp  tar  winding  up  Iha  una  ibiU 
pn>e«d  and  ba  caniad  on  ondm-  tba  Winding- 
op  Aeta  of  IMS  and  1S4»,  or  altbor  of  tbam. 
Par  Lord  Campball,  0.  J.  i  Wat.  IS  *  1*  Viot. 
0.  Bl,  if  ratroapaatiTa,  and  randtra  Talid  pro- 
aaedinga  takan,  bafora  tha  pauing  of  tbta 
Ael,  for  tba  diuolation  of  a  lailway  aompany 
iDOOiporalad  by  atatala. 
Tha  omliilon  by  a  oradltor  of  a  railway 


I.  Oapadty  to  promlia. 
Wilk  daring  oovartnra  with  napaat  to 
of  aetlon  bafora  aorartnia.  Ml    Biu^  IL 
IL  Baa  alao  Coarucr. 


FB0HI8S0BT  KOTK. 
B««  B11.U  or  KkoaiMn  m  PMinuoar 
Nona. 

PBOMOTIOira. 
Paca  \,m. 

PROOF. 


aompany  to  prora  bl 


}t  balbra  tha  Haalar, 


ondar  Tha  Joint  Block  Oompanlaa  Wlndhig- 
vp  Aet,  IMS,  net.  »,  aannot  ba  plaadod  in 
bar  to  an  aoUon  againit  tha  Oompuy  by  laah 
arvditor.  Tba  pcapar  moda  of  atoppiag  lb* 
aattin  i>  to  applyi  ondar  Ibat  aaotion,  tor  ft 
Jadga'a  order  to  ataj  prooaadlnga  nntil  proof 
ba  made  JfaeimrU  t.  TA*  £I>ga  bimI  Skait- 
Moa  £a»«ay  Oompa^f,  BSl 

L  Rimady  whore  oraditor  omtU  to  prora 

niidar  tba  aeta  and  mea  Iha  aompany,  SBt. 

Aula,!, 
n.  LiahlUtiaa  with  raapaat  to  highvaya. 
Wllh  raipeat  to  blghwayi  dedioatad  bot  sot 

MMtinUa  by  paitob,  the  eoB^tlou  of  lUt. 
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BAHiWAT. 


BOBBERY. 


IIL  Compeniation  to  Iftndowner. 

CoTeiMDtf  with  refpMt  to  before  pMiing  of 
Mt :  entry  on  uindi :  nltn  Tirei  doctrine, 
467.    OoxPBRBATioy,  IL  L 

ly.  Misappropriation  of  fyinda. 
Abtolate  oorenAnt  to  paj  eompeneation  to 
landowner  without  reference  to  entering  hii 
lande  or  not,  467.    CoxpufSAnov,  IL  1. 

V.  Contraote  in  oontmventioa  of  pnUie  poliey 
or  statute. 

Contnot  to  insore  the  applieants  for  a  bill 
against  loss  hj  rejeetion,  618.  Coiteaot, 
LI. 

VL  See  also  Coxpazit. 

RATB. 
L  County  rate.    CoxrHrr. 
IL  Poor  rate.    Poon. 
IIL  Highway  rmte^  198.    Biqmwat,  UL 

RATIFICATION. 

Non-ratifioation  by  one  of  iOYeial  prindpalSy 
603.    AoxHT,  IL  1. 

READINBSa 
Readiness  and  willingnesi  when  sniBcienty  681. 

COTUAVT,  L  1. 

RECEIPT. 
Bflbot  of  mistake  in  Am^  722.    Bamk,  L 

RECOaNISANCB. 

L  To  appear  and  answer  indiotment  Beg» 
(Tea.  261 

n.  Costs  secured  by,  703.  CJtixnrAL  Ihpobva- 
noH. 

RBGULiB  GENBRALES. 

• 

E.  T.  16  Vict  Form  of  recognisance  to  secure 
personal  appearance  of  defendanl  on  trial 
of  indictment^  261. 

REMEDY. 

L  Special. 

1.  Effect  of  its  being  extinguished,  631.  Cox- 

PBHSATIOir,  L 

2.  CumnlatiTc,  863.    Railway,  L  1. 

3.  When  cxclusiTc  and  not  merely  oumulativ<c^ 
882.    AonoH,  L  L 

IL  In  particular  instances. 
1.  Where  creditor  of  railwaT  company  suci 


S.  Quo  warranto  against  snceeasor,  to  trf 
Talidity  of  dismissal  of  relitor,  171. 
CoirxTT  OOUBT,  L  1. 

REM0TBNB8& 
Exeoatoiy  derise  Toid  for,  224.  Bimi^IIll. 

RE^T-CHARGB. 
Tithe  eommntatlom  rent-^haige^  381.  Annsi- 


CATIOV. 


REPAIR. 


L  CoTcnaats  with  nepeet  to,  661.   ConiAn^ 
LL 

n.  What  if  a  repaixtng  or  amentog  vadflrs 
•  power  to  repair  and  amend,  813.    Licnsi. 

REPEAL. 
Of  Statute.    St  ATum,  IIL 

REPRESEHTATION. 

Distinction  between  a  warranty  and  a  nert  n- 
presentation,  660.    CoimAOT,  XIIL 1. 

REPUGNAKCT. 
OfproTisoinaoontrae^l,  78.    AniviASGi,L 

RSSCIKBING. 
Of  contracts,  640.    Exbcutobs,  L  L 

RETROSPBCTIVB  OPERATIOH. 

Of  enactment  limiting  time  of  proeseifag,  m 
Coxsnucnov,  IL  S. 

RETURN. 
Of  writ  of  execution,  808.    EtEoaawt, 


REVENUE. 


SccStaxp. 


REVOCATION. 
Of  deriie^  197.    Dmsx,  L  L 

RIGHT. 
TraTene  oil 
What  defenoef  aTiilabla  nader,  HI  tm- 
wan,  UL 


ROAD. 


See  HiexwAT. 


I,  Oratral  nilM.    Bivdi^  QiiakiLM. 

n.  Sidt  bu  rail,  TM.    CanmiAL  IirraBxj 


BALK 
Sm  Tnaou  txo  PmcHAHH. 

BATIBrACnON. 
PiMot 

Whw  It  nut  iboir  ntiitketion  of  duu|M 
«iid«MU,T5T.    BtLU,VII. 


BBAL. 
t  LbbUllT  br  aoti  doM  wlthoat  MaL 
Ttr  t,  nfnul  hj  k  Joint  itoek  aompuj,  lit. 

COKTUIT,  I.  1. 

IL  Thn  Dot  BiBimry  to  wn&wt  bj  «otp»- 
ntlon,  tSS.    CaaroBATioB,  L  L 

SBOOm)  APPUOATIOH. 
8m  Amjcj.Tio>. 

SEKTKHCB. 
Addition  nqsIrinB  Mrtiflaatu  of  food  b«h»- 
iloor,  TSI.    CioKci  Duotrun,  I. 

BBBTANT. 

BM  IlAim  iXO  BMMTtWt. 

SIB7ITUDB. 


SESSIONS. 
L  QuHor  EoodBM :  bsraagh  or  eoanQr. 

Appoal  agBlut  oidor  of  mainUnaiwo  of  pan- 
dtrhmMlisMl-    Pooi,ZIL 
n.  CancUlatioB  at  Cont 
Prsuna  ud  iaioifannoo  of  lotorMlod  Jni- 
tioo,  41S.    CinnouM,  I.     til  n.    Ar- 

PIAL,  \t.  1 

tIL   ConTontlonal     ncnogononli     bj,    Ml. 

17.  Cartionri  and  prooodndo,  TTt.     Cbmm- 
URI,  IV. 

BBT-OFF. 
Tbat  an  mntaal  dabta. 
Ik  thoaaMofasM SfT.  Exbodtom, 


I>»odo(TU,Tie.    CoBFiar,  L  1,  m.  1. 


8HABEH0LDBIL 


Bn>B  BAB  BULK. 


BISNATDSR. 
1  UlUl  of  ChrliUu  Dame,  STO, 


SOCIITT. 
L  Sananllr. 
What  doai  not  raqoln  ngfilratlon  aa  a  Joint 
atook  oompaaj,  ITl.    ConPAar,  IL  L 
n.  Putiodlar  aoeictlsa. 
1.  Loan  Kwiatj,  171.    Cohpart,  IL  t. 
1.  Boildios  aodaUaa.    BciLDDia  Bociirr, 

BTAUF. 
SxcuptiDn  of  oostnoti  nUtiDg  to  aala  of  gooda. 
Though  tn  ooDlldoiation  of  tcaoafto  of  a  dab^ 
UL    Conaior,  T. 


Fnwr:  fl«n«r*Il7> 
L  TlUaofAot 


EL  Praambla. 
Whan  It  hai  not  a  natriatlBK  albol,  8M. 
Kiacnam. 

in.  BnpaaL 
Bffaot  DD  ponding  prommtiona 

By  Aol  of  Farllamant,  lh«  Ilabilitj  lo  f 
p^  oaitala  hfghvsjPa  In  a  pariah  waa  takan 
from  tba  pariab  ud  «ait  npon  MrtaJn  town- 
ahlpi  in  ahioh  (ha  blghwaja  napaollTtlj 
wan;  and  tba  A«t  garo  a  form  ofindtBtmaat 
BgaiDit  tnch  loiTDtfalpI  for  non-repair,  «hl«h 
would  bars  baas  iaiattcisat  ■■  sonmon  lav, 
Ona  of  Iha  luwDiblpa  wai  Indiolad  nndar  Ik* 
Alt,  bnl,  bofoi*  trial,  tba  Aot  waa  lapaalod 
wilbont  aaj  rafarspsa  to  d«pondln|  pnaaoD- 
tiona.  Tba  Court  arraatad  a  Jodgiunt  gltaa 
afalnat  tba  townihip  on  ancb  IndiotmanL 

Quart  whathor,  on  Indiounant  ag^nit  !&• 
hahltanu  of  a  diitriot,  eharging  then  with 


wo 


BTATUTiJi. 


trie^  it  Is  BdoMMiy  ttf  pmwo  a  ipedllo  «oii- 
•identfoB  for  nich  liftbilitj;  or  whether 
eoniiderfttioii  ie  to  be  inferred  from  the  fact 
of  repair,  without  other  oTidence.  Stgina 
T.  Dnon, /ttAoMfoMi,  781 

IV.  Btatat«iy  p«w«n. 

Gnut  or  veer  ineoBilitent  with,  S87.  Casal, 
LI. 

T.  InterpretBtioii  ekaiei. 

•  Ifteaningt  not  ezeladed  hj  the  context  or  by 

the  nfttiire  of  the  sslilMtimftttery  7S8.  Gov- 
VAXT,  ULh 

VI.  RetroipeetiTe  enMtmenti. 
I.  Bifeet  vpoa  proeeedtflgi  alreadj  taken, 
862.    Railway,  L  L 

i.   Retroipeotire    operBtioD    of    UmitBtiffli 
eUaeei,  843.    Coysnuonov,  IL  8. 

Vn.  CIbbm  poitponing  the  Bot*!  eooiinf  into 
operBtion. 

XffMt  in  preventing  ii^nitiee,  848.    Cov- 
BTBircnoH,  IL  8. 

Vni.  Contmei  in  oontrBTOBtion  of  itBftBte. 
Contraet  to  applj  ftmdi  of  b  etatntory  eom- 
pnny  to  an  onaathoriied  poipoee,  618. 
CoamACT,  L  1. 

DL  Artielef  in  a  convention  that  are  to  Iibto 
the  force  of  law. 

CoBTontion  with  France  ai  to  fiiheries,  882. 
Aonov,  L  L 

X.  CoTenantf  conditional  on  the  paisin|;  of  a 
biO,  457.    OoKPBBtATioir,  IL  L 

XL  Ccnttniction  of  itatntei.    CovBTBircnoH, 

n. 

Sbcovblt  :  Dediioni  on  general  anti. 

XIL  6  H.  8, 0.  6.    (CertlofBri),  178.   ^teano- 
BABI,  IV. 

ZIIL  21  Jao.  1,  c.  17.    (LiiritBlleni.) 

1.  Sect  8.  Acknowledgment»'184»  A'omow- 
unownr,  IL 

2.  Beet  8.  Payment  of  intereei  by  wife,  262. 
BnAa,IL 

ZIV.  8A4W.  4M.e.U.    (Poor.) 
Beei  6.  Charge  and  payment  of  vates,  447. 
PooB,  VIL 

XV.  4  A  5  W.  A  M.  c.  18.    (Crimiael  Law.) 

Sect  2.  Cost!  to  defeadan^  708.    Cbdhhal 
InroBicATiov. 

XVL  1  0. 1,  fltoi  2,  c  24.'  'fKennet  and  Atob 

*  27BiigBtion),  68L    CovrairftATiox,  L 

ZVIL  2  Q.  2,  c  22.    (Set-oft) 


Sect  6.  Notice  of  applicatScn,  416. 

BABI,  L 

XZ.  88  G.  8,  c  52.    (Salt  India  Company.) 

Sect  128.  Pay  of  mmtary  offlcer,  <83»  691 
Bast  Ibbia  Cdkpabt. 

XV.  84  G.  8,  c  78.    (BochdaU  Caaal.) 
Sect  lis.  User  of  water  by  mJU  own#r%  287. 
Cabal,  L  1. 

XXIL  35  G.  8,  CL  €8.    i^immpt.)    ' 
Sect  11.  Ininrei^e  name^  2.    AffVBABCi^  L 

XXIIL  48  G.  8,  c.  58.    (Bridgee.) 

Sect  5.  What  not  to  be  a  county  bridge^  84L 
Bbidgb,  L  1. 

XXIV.  53  0. 8,  c  155.  (Bast  India  Compiay.) 

Sect  55.  unitary  chttges,  692,  696.    Bast 
Imdia  Compabt. 

XXV.  55  G.  8,  c  184.    (Stomps.) 

Sehed.  Part  L  Bale  of  goodi^  32L  C^btiiact, 
V. 

XXVL  58  Gv  8,  a  69.  (Staige*  BmtM^  Aft) 
Sect  8i  Made  of  votiag,  718.    VmBr,  L  1. 

XXVIL  8  G.  4,  c  126.    (Tttmpike  roads.) 
Sect.  57.  Letting  of  toll%  816.    Hi6bvbt, 
XLL 

XXVIIL  4  G.  4,  c  81.  (Bast  India  Oompaay.) 
Sects.  43,  44:  Mflitary  pay,  692,  697.    Baot 

LiniA  COBPABT. 

XXIX.  5  G.  4,  c  114.    (Insuaaca.) 
Ininrcr's  name,  2.    Assubabcb,  L 

XXX.  6  G.  4,  c.  16.    (Banhropt) 

Scot  64.  Proof  OB  inrety  bondi^  593.   Bon^ 
J. 

XXXL  10  G.  4,  c  56.    (Friendly  Bocialles.) 

Secte.  20, 22.  Money  dne  ftom  duaiBtei,277. 

BuiLDIBa  SOCIBTT,  L 

XXXn.  1  Wv  4>  0.  18.    (Poor.) 
Sect  1.   Occupation  and  peymeal  aC  nBl» 
447.    PooB,VIL 

XXXIIL  1  W.  4,  C  22.    (WitBCMc) 
Beet  4.  CommiesioB  lo  csamine^  496.    Vir- 
BBes,  1. 1. 

XXXIV.  J  A  3  W.  4,  c  71.    (PrMcrfptioaL) 
Beefs.  7,  8.    EaclBsioB  of  term  axeaafiBg 

tiiree  year%  568.    Wat. 

XXXV.  3  A  4  W.  4,  c  41  (AmcBdmcnt  of  tha 
law.) 

Sect  3.  Ltmitatfon  in  astlons  on  bcndi^  893* 
Bohd,  I. 

XXXVL   8  A  4  W.  4,  c  67.    {VtObmity  ef 


STATUTE. 


991 


Beet  79.  SeUry  of  eemnanaer-ui-dUe^jBn^ 
697.    East  Ihuia  Compaht. 

ZXXVIIL  4  4  5  W.  A  0.  t2.,  (A^pwtloii- 
Bient) 

Seet  1  ApportionmeBl  of  Mlaiy  of  oflloery 
4S6.    Appobtio>viiit» 

ZXXIZ.  4  *  6  W.  4»  e.  79.    (Poor.) 
.  Boot  99.  AMessnenl  and  pe|meat  of  9XM, 
447.    PooByVII. 

Xlfc  4*9  W.4,  0.89.    (MoofB^r.) 
Beet.  21.  0?eiMen'.o«rtUkoAi«>  987.  ^  Bub» 

I. 

XLL  5  4  9  W.  4,  e.  60.    (HighwftTi.) 

Beet  S3.   Condition  before  puieb  beoomos 
lUble  to  reiinir,  848.    Hi«hwat,  II.  L 

ZLIL  9  4  9  W.  4|  a  79.    (Monieipi^  Corpon* 
time.) 
L  Beet  S8.  IHaqaiUfyiagiaterwt^  5S9;  Com* 

CILLOB,  II. 

2.  Beet  82.  Biffnntm  of  and  deooriptUm  1^ 
voting  pa^r,  979.    CoviiciLLOBt  I. 

XLIIL  9  4  7  W.  4y  e.  82.    (BoUding  Boei^ 
tiea.) 

.fleets  4^  Money  doe  from  tnaranri  277. 
BuiLDoro  800DITT,  L 

XLIV.  9  4  7  W.  4,  a  7L    (Titbe  eommuta. 
tion.) 

8eet«.46,  60.   Power  to  detennine  foita^  146, 
169.    Tithe,  L 

XLV.  7  W.  4  4  1  Viet  e.  29.    (Willi.) 

1.  8eet  8.    Diaponl  of  personal  estate,  878. 
Biixa,  y.  1. 

2.  Seet  29.    Wben  leaiebolds  paaa  aa  raaltj, 
474.    DsTias,  11. 1. 

XLVL  7  W.  4  4  1  Vict  e.  47.    (Bart.  India 
Company.) 
Beets.  1,  8.    Pay  of  offieers,  9^2,  998.    Bast 

IVDIA  COMPAKT. 

ZLVIL  7  W.  4  4  1  Vict  0.  78.    (MvnMpid 
Corporations.) 
Beet  28.  Time  of  applying  for  quo  warranto, 

629.      COUHOILLOB,  IL 

ZLVIIL  14  2  Viet  e.  46.    (Copmoa  Law 
Judges.) 

Beet  1.  Judge  at  Cbambers,  778.    Cbbtio- 
'babi,  IV. 

XLIX.  14  2  Viet  0. 110.    (Debtor  and  Crs- 
ditor.) 

Beet  9.  Attestation  of  warrant  of  attorney, 
789.    Application. 


Seats,  1,1.  0  i  nmmu'  gartiflcates,  987.  Bbbb, 
L 

UL  t44Vioteu89.    (Cbnrob  DiseipUne.) 
Beet  9.  Wbal  piay  be  included  in  senlanee^ 
761.    Ohitbcb  DiacxPLiirB,  L 

LUX.  9  4  9Vieto.94.    (Tithe.) 
Bfeti9b  Qtdmjor  ooniiibBtion,  898.  .Aj»- 

JUDICATIOB. 

LIV.  9  4  7  Viet  e.  79.    (ConTcotion  witb 
France  as  to  flsheries.) 
Beets.  1, 11, 14«.  Beaady  for  breaiDbes,  882. 

ACTIOH,  L  1. 

LV.  7  4  »  Viet  e.  119.    (Joint  Btoek  Com- 
,  panles.) 

1.  Beet  2.  What  not «  purpose  of  ptoftt,  271. 

COBPAHT,  n.  1. 

2.  SeetL  8,  29,  61.    Bbarehel4enb  728^  739. 

COBPABT,  L  1,  IIL  1. 

LVL  8  4  9  ^et  e.  19.    {Companiea  dwues.) 
Beet  97.  Contvact  by  parol^  932.    Cobfoba- 
noB,  L  1. 

LVIL  8  4  9  Viet  0. 109.    (Leases.) 
Beet  8.  Lotting  of  tunpSke  tolls,  819.  Bi«b- 
WAT,  XL  1. 

LVm.  8  4  9  Viet  0. 129.    (Pauper  lunatics.) 
Beet  92.  Appeal  to  sessions  of  what  Jurisdic- 
tion, 391.    Poob,  XIIL 

LIX.  9  4  19  Viet  e.  20.    (RaUways  Clan^es.) 
Beet  67.    Penalties  for  not  restoring  high- 
way, 848.    HiQHWAT,  IL  1. 

LX.  9  4  10  Vict  c  99.    (Remoral  of  poor.) 
Seet  1.  Irish  lunatic,  663.    Ppon,  XIV. 

LXL  9  4  19  Viet  c.  98.    (Death  by  aecident) 
Beets.  1, 2.  Measure  of  damage*,  93.  Pbatb, 
L 

LXn.  9  4  19  ^ot  e.  96.    (County  Court) 
h  Beet  18.  BemoTal  of  Judge  for  inability 

and  misbehBTiour,  173.    Coubtt  Covbt, 
.  LL 
X  Beet  90.   Where  eanse  of  aelioB  arises^ 

and  wh«B  complete  786.    Coubtt  fhwtp 

IL 

LXnL  10  4  11  Vict  c  34.    (Xoprai  X^BproTO- 
.  ment  Clauses.) 
Sects.  48,  49.  JUte  lor  what  distriot,  898. 

Hiovwix*  in. 

LXnr.  11  4  12  Vict  0.  81.    (Poor.) 
Beet  9.  Notice  of  appeal,  888.    PooB,  tX. 

LXV.  11  4  12  Vict  e.  48.    (Justices  out  of 
Sessions.) 
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STATUTE. 


SUSPENSION. 


Beet  71.  Creditor  omlttf  ng  (o  ptoT9  h\a  dsb^ 
862.    Railway.  L  1. 

LZVH  IS  4  18  Yiot  e.  108.  (Pftnper  limfttiet.) 
8«et  ft.    LiftbOU J  of  uion,   888.    Pooi» 
XIIL 

LXVIIL  IS  A  18  Viet  e.  108.    (BnlovpCi.) 

Beet  187.  Titing  Judge's  order,  616.    Bahk- 
nvn,  n. 

X.XIX.  IS  A  18  Viet  o.  168.    (Winding  «p 
Amendment  Aot,  1849.) 

Beet  1.  Bzemption  of  Railway  Companies 
86S.    RailwaTi  1. 1* 

LZX.  18  A  U  YiaL  e.  61.    (Cevnty  Oottt) 

Beet  18.  Coeti  of  aetion  in  inperior  Ooort, 
S87.    Appbaz^  L 

LXXL  18  A  14  Viet  e.  88.    (Abandonment  of 
RaUwaj  Aet»  1880.) 

Beet  80.  Applieation  of  winding  op  Aeli^  86S. 
Railway,  1. 1. 

LZXIl  14  A  15  Viet  o.  M.    (Brideneo.) 

Beet  S.  Competent  of  wife,  867.    Babov 
AID  Fnn^XL 

LXm.  14  A  1ft  Viet  e.  M.    (Bridenee.) 

Beet  S.   Bzpeniea   of  par^  witneea^  ft88. 
Costs,  L 

LZIV.  14  A  1ft  Viet  a  10ft.    (Poor.) 
Beet  10.  Notiee  hj  poet  888.    Poon,  X. 

Thirdly:  Deeiaions  on  Aets  looal  and  per- 
sonal, pablio. 

LXXV.  Cbfonologieal  aimngement 
1.  88  G,  Z,  e.  xeiL    (Ide  of  Wigbt),  841. 
Bridob,  1. 1. 

S.  6  A  7  Vict  a  IzzrL   (Bardney  drainage), 
881.    AoBBT,  L  1. 

8.  87  Geo.  8,  e.  xxlx,    (Metropolitan  Paving 
'  Aet),  870.    HioBWAY,  I. 

4.  6  A  7  W.  4, 0.  IzzT.   (Sonth  Bastvn  Rail- 

waj),  618.     CoVTBAOTa  I.  L 

ft.  IS  A  13  Viet  0.  zzzT.    (Ashton  nnder 
I^e  ZmproToment),  898.    HiaswAT,  IIL 

LXXVL  Alpliabetieal  arrangement 

1.   Asbton  vnder  Lyne  ImproYomen^  898. 
HiaBWAT,  IIL 

5.  Bardney,  Tnpbolme  and  Btizwonid  drain- 
age, 831.    AoBBT,  L  1. 

8.  Ooodmaa's  Fields  PBTing^  70ft.    Oooupa- 
noH,  L 

4.  Hall  Doeks,  3Sft.    Poon,  L 

ft.  Konnot  and  Aron  NaTigation,  ftSL    Cov- 

PBBSATIOir,  I. 

6.  Metropolitan  PoTing  Aet  8^0.   Hiqhwat, 

I. 

7.  Roebdale  Canal,  S87.    Cabal.  L  1. 


9.  Wigbt  Id«  o^  bigbway%  841.    Bbim^ 
LI. 

LXXVIL  Drainage  Aets. 

Bardney,  Tapbokae  and    Bdzwenld,  831 
AaBBT,  L  1. 

LXXVIIL   Higliways  and   LnproreBMnt  of 
Towns. 

1.  Asbton  nnder  Lyne,  398.    Hiobwat,  HL 
S.  Goodman's  Fields^  70ft.    Occufatiob,  L 
8.  Metropolitan  Paving  870.    Hiokwat,  L 

4.  Isle  of  Wigbt,  84L    Bbumb,  L  L 

LXXIX.  NaTigation  and  doeks. 
L  HoU  Doelu,  SSft.    Poon,  L 

5.  Kennet  and  Aron,  ft3L    CoHPBBBAinB,L 
8.  Roebdale  Canal,  S87.    Cabai«  L  L 

LXXX.  Railway  Aets. 
Bonth  Bastera»  618w    0<MrmACT,Ll. 

STATHTG  PROOlXDIHGa. 

L  Until  proof  is  made  nnder  Wlndittg^  Asli^ 
86S,    Railway,  L  1. 

n.  Order  for,  on  payment  of  debts  and  oasCa. 
Keeessi^  for  filings  816.    Babkbovt,  IL 

STEWARD. 
Ofsbip. 
Plea  of  probable  eanso  for  appreheadJing  bfas 
on  ebarge  of  tbef^  878.    Isfbuobbob^  L 

BXJBSCRIBXR. 

To  rei^stered  Joint  Btook  Company,  TS8v  79L 
COHFABT,  L  I9  IIL  L 


BUMMON& 
L  Validity  of  prooeedings  withoot 


Proeedendo^  773.    Cbbtiobab]^  IV. 

n.  Wben  it  amounts  to  a  SMn 
Ubitbbsity,  L 

IIL  Dismissal  o4  Sft7.    Appbal»  L 


8URBT7. 
L  Wbeis. 

Wbat  Joint  obligor  is  a  tanHj,  898. 

IL  Soretybond. 
Bneeesiire  breaebes:  statnte  of 
bankrupt^,  893.    Bonn,  IL 

SURVSTOR. 
Ofbigbwayi.    Hiqbwat,VL 

8USPKNSI0N. 


617. 


BOBB^L 


SUSPENSION. 


TITHE. 


983 


MtM  of  good  behATionr,  76L     Chvbcb 

BlSOIPLDTB,  L 
H.  Of  MtiOB. 

How  tttforotdy  861.    Bailwat,  L  1. 

TAXATION. 
Ofoofti.    Com. 

TKNANT. 
8oe  Lavdlobd  amd  TnAir. 

TK8TX. 
Of  writ  of  oxeontioBy  808.    BjionmT. 

TIMB. 

L  For  maUiig  •pplioations  to  tho  Court 

By  way  of  appoal  from  Judge  al  Chamborii 
257.    Appeal,  I. 

IL  BomotoBOfi,  224.    DmruM,  UL  L 

TITHB. 

L  Powen  of  oommiaiionon  (o  dotermino  pond- 
lag  luili. 

L  Not  botwaon  riral  olaimaBta  of  tithoi. 

The  lithe  Commiiiionon  hare  no  power, 
vnder  itat  8  4  7  W.  4,  o.  71,  aa.  45, 50,  to  de- 
termine a  rait  pending  between  two  riral 
olaimiuiti  of  tithee ;  iaaemneh  as  the  worda 
^  toaebing  the  right  to  any  tithea,"  in  aeet 
45,  refer  only  to  raita  which  raiae  qneationa 
aa  to  the  tilheability  of  partionlar  landa,  not 
to  those  which  bring  into  question  the  right 
of  partionlar  parties  to  tithes  of  which  the 
exiatence  is  admitted :  And,  Ibrther,  becanae 
a  suit  raiaing  only  a  queatbn  of  title  between 
two  daimaata  of  tlthee  is  not  a  '^dlfferenee" 
"  whereby  the  making"  of  the  award  by  the 
Commiaaionera  is  ''hindered,"  within  the 
meaning  of  aeet  45.  Sk^plurd  t.  Lomdom- 
dtrry,  Marqwit^  145 

S.  What  questions  between  impropriator  and 
Tioar  do  not  hinder  the  making  of  aa 
award. 

Mandamus,  direeted  to  the  Tithe  Oommis 
•toners,  alleged  that  they  had  proceeded  to 
•ifeet  a  commatatlon  of  the  tithes  of  the 
pariah  of  H. ;  and  that,  during  the  proceed- 
Inga,  certain  diiTerencea,  whereby  the  making 
of  their  award  waa  hindered,  aroae  between 
laadownera  in  the  pariah  and  the  rioar,  ria., 
whether  certain  old  endoaed  landa  were 
exempt  from  the  render  of  great  tithea  in 
kind,  and  of  tithes  of  Wool  and  lamb  in  kind, 
or,  if  not  so  exempt  whether  they  were  sub- 
Jiil  OB^  to  the  payment  of  1«.  per  acre 


great  tithes  in  kind,  and  of  tithes  of  wool  and 
lamb  in  kind.  The  writ  commanded  the  Com- 
miasioners  to  hear  and  determine  the  said 
diiFerences. 

Betnm ;  That  at  a  former  meeting  of  the 
Commissioners,  for  the  purpose  of' awarding 
the  amount  of  rent-charge  payable  by  a  town- 
ship of  the  said  parish,  the  Ticar  claimed  the 
tithes  of  lamb  and  wool,  the  impropriate  reo* 
tor  protesting  against  such  claim,  and  the 
landowners  contending  that  by  an  agreement, 
conflrmed  by  a  decree  in  Chancery  in  1899, 
all  the  tithes  of  the  parish  had  been  com- 
muted. That  at  a  subsequent  meeting,  the 
Commissioners  having  glTcn  notiee  that  It 
would  be  held  for  the  hearing  and  determin- 
ing certain  differences  whereby  the  making 
of  their  award  was  alleged  to  be  hindered, 
the  Ticar  proposed  that  his  title  to  the  titbot 
of  wool  and  lamb  should  be  tried  by  a  feigned 
Issue,  tho  Commissioners  first  awarding  the 
amount  of  rent-charge  to  be  paid  In  lieu  of 
them  to  the  party  entitled;  that  the  land- 
owners insisted  that  the  tithes  of  lamb  and 
wool  had  been  extinguished  by  agreement 
and  by  decree  In  Chancery,  and  that  a  differ- 
ence existed  between  the  landowners,  Ticar, 
and  impropriator  concerning  the  said  tithes ; 
and  they  called  upon  the  Commissioners  to 
determine  the  question.  That  it  was  then 
arranged  that  If  the  parties  would  not  consent 
to  try  as  above,  the  landowners  might  apply 
for  a  mandamus  to  the  Commissioners  to  tiy 
the  question  whether  the  sidd  tithes  belonged 
to  the  Ticar  or  to  the  landowners  as  impro- 
priators of  the  tithes  of  their  respectire  lands. 
The  return  also  stated  that  the  said  question, 
raised  at  the  last-mentioned  meeting,  was 
one  of  title.  It  then  set  out  a  bill  In  Chan- 
cery, filed  In  1812  by  the  then  vicar  against 
certain  landowners,  for  subtraction  of  tithes, 
in  which  the  question  was  raised  whether  the 
lands  of  the  parish  were  cTcr  liable  to  pay 
tlthee  of  lamb  and  wool  to  the  Ticar;  and 
also  a  decree  In  the  said  suit  in  1817  (by 
whioh  It  appeared  that  the  defendants  there- 
in contended  that  by  aa  agreement  confirmed 
by  decree  of  Chancery  in  1899,  part  of  cerUdn 
enclosed  lands  was  allotted  to  the  Ticar  in  Ilea 
of  all  tithes  arising  to  him  from  the  said 
lands,  and  by  a  fruther  agreement  in  1707, 
the  landowners  agreed  to  ^y  the  Ticar 
\\d,  per  acre  In  lieu  of  aU  small  tithes 
throughout  the  parish),  which  decree  of  1817 
ordered  the  master  to  take  aceount  of  the 
tithes  of  wool  and  lamb,  as  due  to  the  Ticar, 
dismissing  his  bill  as  to  tithes  of  hay.  Tho 
return  then  stated  a  bill  In  Cbanceiy,  filed 
In  1819,  by  the  impropriate  rectors  against 
the  Ticar,  claiming  the  tithes  of  wool  and 
lamb,  which  bill  was  dismissed  with  costs. 


9P4 


TITHE. 


TOOnrSBSITT. 


«f  Um  Tjiicar  to  tifthef  of  bmb  ind  woo^  do-  * 
^oed  to  comply  with  a  r«q:dfidoii  of  the 
IftDdowneriy  calling  on  them  to  confirm  th« 
•grecmenta  of  1699  and  1707,  under  itat  6 
4  6  ^et  «.  54, 1.  7,  and  reflued  to  decide 
the  qvwtioi;  of  tiUe.  That,  in  1845,  the,  laid 
lapdowaMa  obtained  a  mandamoa  to  confirm 
the  agreementa  and  deeida  the  dilferencea 
pendini^  and  tha^  on  return  made,  and  de- 
.  mazier,  Jndgmeat  waa  giren  for  the  Commia- 
aioneri.  That  the  aaaiatant  Commiaaioner, 
in  1650,  made  hia  award,  which,  after  a  fort- 
night'a  notice  to  the  landownera,  to  gi?e  them 
an  oppprtnnitj  of  advaneing  any  further 
elain^  waa  confirmed;  and  which.awar4e4  that 
aU  titheahle  landa  in  the  pariah  ^^n  anbject 
to  payment  of  aU  tithee  in  kin4,  that  certain 
peraona  therein  i^med  were  impropriatoia 
leipeotiTelj  of  the  creat  tithea  in  the  pariah, 
and  that  the  Tiear  for  the  time  being  waa  in 
poaaeaaion  of  the  tithea  of  wool  and  lamb, 
and  entitled  to  the  reaidoe  of  the  tithea;  and 
awarded  pertain  rentrcharge^  in  lien  of  tithea, 
to  the  iippropriator%  and  to  the  Ticar  "  or  to 
the  party  lawfully  entiUed,"  in  lien  of  tithea 
of  wool  and  lamb»  and  of  the  aaid  rea idue  of 
tithea. 

Hel^  on  demurrer  to  thia  r^tpni*  that,  up- 
on, the  whole  record,  the  queatton  raiaed  waa 
purely  a  qneation  of  title  between  the  impro- 
priator and  the  Ticar,  and  that  no  differenoe 
eziated  between  the  landownera  and  the  riear 
which  hindered  the  making  of  the  award  and 
which  the  Commiaaionera  were  therefore 
bound  to  hear  and  determine. 

<^war«^  whether  the  writ  waa  not  bad,  aa 
r^aing,  on  the  lacf  of  it,  a  quaatioa  of  title. 
MegiiM  r.  Tith*  ComMt^aumen,  150 

t.  QueationaoftitU,.150.    Anto,2. 

n.  Juaticea*  order  for  payment  of  contribution. 

When  bad  for  not  fhowing  a4iudication,  393. 
Adjubxcatioh. 

TITLB. 
L  Of  Aelof  Fwliamen^.800.    E/aomn. 
n.  Qneation  of  titie  to  tithei^  156.  TxTdn,  L  2. 

TOLLS. 
Pemiae:  bj  what  inatmaient. 

Letting  of  turnpike  toUa^  316.    Hi«IWAT, 
ZLl. 

TOWNS  IMPROyBlfBKT  CLAUSES  ACT. 
See  Statvtb,  LXIIL 

TRANSFER. 
Of  debl>  321.  CovTBAOT,  V. 


TREASURER. 

* 

Hia  obligation  when  that  only  of  a  baHea^  277. 
BuiLDnro  Sooistt,  L 


TRIAL. 
Diacharga  of  Jury. 

1.  Coata  of  flrat  trial,  777.    Com,  IL 

2.  Effect  of  coaaeni  of  ^oonael,  777. 
IL 

TURNPIKE. 
See  Hi«HWAT,  XL— Zin. 

UNDERTAKIN0. 
By  agenty  503.    Aftavr,  IL  1. 


SeePooBfin. 


UjriON. 


UNIVERSmr. 


L  Powera  of  goTcming  body 
tradeamen  dealing  with  peraoaa  in  atata  pa- 
pillari. 

The  goreming  body  of  a  ViArtinitj  may 
lawfully  iaaue  a  decree  thai  erory  tradaaana 
with  whom  a  peraoa  in  atatu  papOlart  within 
the  UniTerai^  contiaeto  a  debt  ezeatdiag  5t 
ahall  make  the  aame  known  to  tba  (alar  ef 
Buch  peraon'a  ooUoge,  on  pain  of  being  die- 
oommuned  if  he  omita  doing  ao :  a&d  ia  eM» 
of  diaobedience,  they  may  enforee  each  Aavee 
by  ordering  tbat  no  penon  in  atate  papiOHi 
ahaU  deal  with  the  tradeaaMa  fcr 
period. 

If  the  Yiea-Chaaaellor,  atteDded,  «■ 
mona,  by  the  Heada  of  CoUegea,  aaka 
order  to  diaeommnne^  in  poisnaiiea  of 
decree,  thia  ia  act  a  judicial  proeeediag  vhiA 
the  Superior  Conrta  can  laatnin  hj  pcaUba> 
tion. 

It  makee  ao  diSbreno^  aa  to 
,  thai  the  decree  containa  other 
lationa  which  it  requirea  lieenaed 
to  comply  with  on  pain  of  being  deprived 
of  their  licenaea. 

The  proceeding  for  the  purpoee  of  diaeooa- 
muning  doea  not  become  judicial  b  j  1^  Tiea- 
Chancellor,  through  hia  ofieer,  giving 
to  the  party  complained  of  thai  the 
wUI  be  held  at  a  giren  time  and  plaea^  and 
anmmoning  him  or  giving  him  Pba^j  to 
attend,  for  the  pvpoae  of  aaawcring  tka 
complaint  or  offering  ezplanallott ;  aer  h  tbo 
party  entitled,  on  that  aeeoaat,  to 
admittance  for  hia  attoni^. 

IL  Diacommuninff. 


UNIVERSITY. 


WATEBW0RK8. 


m- 


S.  Admittaooo  of  Attorney  to  the  proooeding, 

647.    Ante,  L 
S.  Pfohibidon  when  reftued,  M.    Ante,  L 

USB  AND  OCOUPATIOH. 

I.  By  corporation,  632.    CoBPOBAnov,  L 1.' 

IL  By  Company  Mthorized  to  contract  hj 
parol,  682.    CoBPOBAnov,  L  1. 

USBB. 

I '  Bights  dalmed  by. 

1.  A  ri^ht  cannot  be  acquired  by  vfcr  against 
a  party  who  conld  not  legally  grant  it,  28t. 
Caral,  1. 1. 

2.  User  of  water  firom  canal  for  purposes  not 
anthorised  by  statatc,  287.    Oahal,  L  L 

t.  Bjidlaiion  of  pcriodc  of  tcnaadcs,  568. 
Wat. 

IL  Pleading. 

1.  DiTisibUity  of  issnc^  287.    Cahal,  L  1. 
2.'NiBW  assignment  when  neccssaiy,  287.  Oa- 
VAii,  L  L 

VAttTB. 
AiMattc 
Acreage  principle,  825.'  Poob,L 

YBNDOBS  AMD  PUBCHA8EB8. 

8^^  of  goods.         , 

1.  Exemption  from  stamp  dnties,  821.    Cos- 

TBACT,  V. 

X  Warranties,  560.    Coittbaot,  XIIL  1. 
8.  Bftct  of  inroices,  560,  566.    ComBACT, 
XIIL  1. 

VBBDICT. 
L  Bntcrlng  distribativcly,  287.    Oavai.,  L  1. 

IL  Defects  cored  by. 
DefectiTC  particnlarity  ia  plea  of  probable 
caosc,  378.    IvpBisoncBBT. 

VX8TBY. 

L  Hode  of  voting. 

1«  Poll  of  persons  present  when  conclnalTi. 

At  a  Tcstry*  held  under  stat  58  G.  3,  c.  69, 
for  the  parpose  of  electing  snrreyon  of  high- 
vnys,  of  which  pablic  notice  had  been  giren, 
it  was  agreed  that  the  rote  shovld  be  taken 
by  a  show  of  hands,  leaTing  it  open  to  any 
one  to  propose  thai  the  Totcs  should  be  taken 
jtoeoiding  to  the  statatc  A.  and  B.  wera 
fcspectiTcly  proposed  and  seconded  for  the 
ofice  of  surrcyor  J  and,  on  a  show  of  hands, 
A.  had  a  majority.  It  was  Jhen  proposed  and 


being  so  taken,  6.  had  a  minority,  and  was 
declared  doly  elected.    A.  then  demanded  b  ' 
poll  of  the  whole  parish. 

Held  that,  the  meeting  haying  a^f^cd  to  a 
poll  being  taken  according  to  the  statnt^  no 
one  was  entitled  afterwards  to  demand  a  poll 
of  the  whole  parish ;  that  the  election  of  B. 
was  valid;  and  that  a  mandamns  for  BBothcr 
meeting  to  elect  woold  not  lie.  B^na  r. 
HiUingdam,  718 

'  2.  PoU  of  whole  parish  whCB  to  be  dMria&a- 

ed,7l8.    Ante,  L 
n.  Sanction  of  vestry  to  latr  proceedings,  682. 
PooB,  V.  1. 

YIOAB. 
SceTmi. 

I  yiOlB:CHANOBLLOK 

pf  UniTcitity,  647.'   UH^TEiiAiTt,  L 


j  yls  SIAJOB. 

LocB  of  money  by,  277.    Bvildvkq  Soonrr,  L 

voTnra  pAI^bk. 

Ugnatnra  and  description  of  place  of  rating, 
576.    CouvciLLOB,' L 

WAIVXB. 
)ffcnBerbraaches  of  condition,  598.  Bomd,! 

WARRANT  OF  ATTOBNBT. 

AttecUtion. 

1.  What  not  a  snficieat  complianec  with  stot 
1  A  2  Vict,  c  110,  s.  9,  789.  Appuoa* 
nov. 

2.  What  not  b  iieoesiaiy  bd&nnM,  789. 
AppuoAnov. 

WARBAKT7. 

What  words  of  description  or  refcrance  amoont 
to  B  wairanty,  560.    Cobtbaot,  2LIIL  1. 

WATER. 

In  B  canal :  what  rights  cannot  be  acquired 
cither  by  grant  or  user,  287.    Oasai^  L  1. 

WATBRCOURSB. 

L  Grant  of  license  to  cut,  repair,  and  amend  b 
goit;  when  cxhanstod,  813.    Liobrsb. 
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